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This is an appeal under the formal procedure, pursuant to G.L. c. 59, §§ 64 and 65, from the refusal of the appellee to abate taxes on certain real estate in the Town of Brookline owned by and assessed to the appellant under G.L. c. 59, §§ 11 and 38, for fiscal year 2002.


Commissioner Scharaffa heard this appeal.  Commissioners Gorton, Egan, and Rose joined him in the decision for the appellant.


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13, and 831 CMR 1.32.


Heleni Thayre, pro se, for the appellant.


Linda MacDonald, assistant assessor, for the appellee.

FINDINGS OF FACT AND REPORT


On January 1, 2001, the appellant, Heleni Thayre, was the assessed owner of an approximately 2,111-square-foot condominium unit, numbered unit 3, and located at 12 Euston Street in the Town of Brookline.  For fiscal year 2002, the Brookline Board of Assessors (“assessors”) valued the subject property at $513,100 and assessed a tax, at the rate of $12.90 per thousand, in the amount of $6,618.99, less a $1,357.21 residential exemption, for a net tax of $5,261.78.  According to an affidavit submitted by Brookline’s Treasurer/Collector, the appellant timely paid her fiscal year 2002 real estate tax incurring no interest.  


On January 31, 2002, the appellant timely filed an application for abatement contesting the assessment.  The assessors denied the application on March 26, 2002.  On June 26, 2002, the appellant seasonably appealed to the Appellate Tax Board (“Board”) from the assessors’ denial of her abatement request.  On the basis of these facts, the Board found that it had jurisdiction to hear and decide this appeal in which the appellant alleged that her property was over-valued.


At the hearing of this appeal, two witnesses, the appellant and Linda McDonald, the assistant assessor for Brookline, testified.  In addition, the Board admitted numerous exhibits into evidence.  Based on this evidence, the Board made the following findings of fact.


The subject condominium unit is situated on the third floor of a three-unit brownstone within a row of similar buildings.  All three units share a laundry area in the basement and the same heating system without separate temperature controls.  The brownstone building was built in 1915.  The subject unit is in poor cosmetic condition.  The unit contains eight rooms, including three bedrooms.  It has one full bathroom, one half bath, and off-street parking for one vehicle located behind the building.   The kitchen and bathrooms need updating, several windows and trim need replacing, the hardwood floors need refinishing, both floor and wall tiles as well as cabinets need replacing, and the walls need patching and repainting.  


To support her contention that her property was over-valued for fiscal year 2002, the appellant compared the assessment and condition of her condominium unit to two other units in Brookline that she considered similar to her own, namely the identically-sized second floor unit, unit 2, located directly below the subject unit at 12 Euston Street and another comparably sized unit located in a building on St. Mary’s Street.  Unit 2, which was assessed for $556,600, only $43,500 more than the subject unit, had been remodeled and updated in the early 1990s and contained two full bathrooms, a laundry area, and an open floor plan.  It was in considerably better condition than the subject.  The other nearby condominium unit located at 71 St. Mary’s Street was assessed for $533,800, only $20,500 more than the subject unit.  This unit contained 2,063 square feet of living space, including four bedrooms.  Its two full bathrooms had been recently updated and refixtured with, in one case, a hot tub and, in the other, a sauna.  Numerous other improvements had been made to the property’s floors and windows.  This property sold in October 2001, approximately ten months after the January 1, 2001 assessment date, for $617,000.   Relying on these two units’ assessments and their superior condition to her own unit, as well as a letter from a licensed realtor, which was admitted into evidence without objection, stating that her property required extensive renovations before it could be sold, the appellant estimated the value of the subject unit at $453,000.  

In support of their assessment, the assessors relied primarily on the recent sales of two condominium units that they considered reasonably comparable to the subject unit.  One of the units is located at 12 Warwick Road, and the other is located at 4 Dwight Street.  They contain approximately 2,100 and 2,225 square feet of living space, respectively, have four bedrooms, two full bathrooms, and are in need of substantial renovations.  However, they are end units with more windows and better lighting and views than the subject unit, but are located in buildings reasonably comparable to the building in which the subject unit is contained.    Similar to the subject unit, the unit located at 12 Warwick Road has off-street parking.  The dates, sale prices, and relevant assessments of these two units are summarized in the following table.

	
	12 Warwick Road
	4 Dwight Street



	Date of Sale
	November 2001
	June 2001

	Purchase Price
	$500,000
	$569,000

	FY 2002 Assessment
	$502,200
	$566,300


The assessors also compared the assessment of the subject unit to the assessments and/or sale prices associated with other condominium units in Brookline including four units located in buildings on Beacon Street.  The Board found that all of these units were significantly different from the subject unit with respect to their condition, location, layout, and amenities, and, therefore, were not really comparable to it.  Accordingly, the Board considered but gave little weight to these other purportedly comparable condominium units.

The Board found that the size, location, age, and style of all four of the condominium units on which the parties primarily relied were reasonably similar to the subject unit.  The Board, however, agreed with the appellant regarding the inferior condition of her unit when compared to the others.  Of all the units, the Board found that the one located at 12 Warwick Street, despite being an end unit with more windows and better lighting and views, was the most comparable to the subject unit.  It was almost exactly the same size, it had off-street parking for one vehicle, and it too was in need of substantial renovations.  The Board found, however, that the subject unit was in inferior cosmetic condition when compared to even this unit.  

After considering the values attributable to the four comparable units from their recent sales or, in the case of unit 2 at 12 Euston Street, its assessment, and after adjusting for differences between those units and the subject, the Board determined that the subject unit’s fair cash value was $483,100 and therefore reduced its assessed value by $30,000.  On the basis of all of the evidence and these subsidiary findings, the Board decided this appeal for the appellant and abated the real estate tax in the amount of $387.00.  



OPINION

The assessors have a statutory and constitutional obligation to assess all real property at its full and fair cash value.  Part II, c. 1, § 1, art. 4, of the Constitution of the Commonwealth; art. 10 of the Declaration of Rights; G.L. c. 59, §§ 38, 52.  See Coomey v. Assessors of Sandwich, 367 Mass. 836, 837 (1975) (citations omitted).  Fair cash value means fair market value, which is defined as the price on which a willing seller and a willing buyer will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).


The burden of proof is upon the taxpayer to make out her right as a matter of law to an abatement of the tax.  Schlaiker v. Board of Assessors of Great Barrington, 365 Mass. 243, 245 (1974).  The taxpayer must show that the assessed valuation of her property was improper.  See Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. 679, 691 (1982).  The assessment is presumed valid until the taxpayer sustains her burden of proving otherwise.  Schlaiker, 365 Mass. at 245.  

In appeals before this Board, a taxpayer “may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.”  General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 600 (1984), quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983).  Generally, real estate valuation experts, the Massachusetts courts, and this Board rely upon three approaches to determine the fair cash value of property: income capitalization, sales comparison, and cost reproduction.  Correia v. New Bedford Redevelopment Authority, 375 Mass. 360, 362 (1978).  “[S]ales of property usually furnish strong evidence of market value, provided they are arm’s-length transactions and thus fairly represent what a buyer has been willing to pay for the property to a willing seller.”  Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. at 682.  

In the present appeal, the Board found that four condominium units introduced into evidence by the parties were reasonably comparable to the subject unit, and one was particularly similar.  The Board also found, after reviewing the evidence pertaining to these units, that the condition of the subject condominium unit was inferior to all of them.  After applying appropriate adjustments for various factors, including size, age, location, amenities, and, most importantly, condition, the Board determined that the values attributable to these comparable units, through recent sales or, in one case, through its assessment, clearly demonstrated that the assessment placed by the assessors on the subject condominium unit was excessive.  Accordingly, the Board ruled that the appellant met her burden in proving that the assessors had erred in valuing the subject property during the fiscal year at issue in this appeal.  On the basis of its analysis comparing the four reasonably comparable condominium units to the subject unit, the Board found and ruled that the fair cash value of the subject unit for fiscal year 2002 was $483,100.  Accordingly, the Board lowered the subject condominium unit’s assessed value by $30,000 to properly reflect its fair cash value and abated $387.00 in real estate tax.

In evaluating the evidence before it, the Board selected among the various elements of value and formed its own independent judgment of fair cash value.  General Electric, 393 Mass. at 605; North American Philips Lighting Corp. v. Assessors of Lynn, 392 Mass. 296, 300 (1984).  The appellant, as the owner of her condominium unit, was competent to testify to her opinion of the value of the property.  See Board of Assessors of Holbrook v. Dennehey, 357 Mass. 243, 245 (1970) (quoting Wooley v. Fall River, 220 Mass. 584, 589 (1915)) in finding that “as an owner of the property in question, [the owner] ‘is assumed to have knowledge of his property adequate to form an intelligent estimate of its value.’”).  The Board need not specify the exact manner in which it arrived at its valuation.  Jordan Marsh v. Assessors of Malden, 359 Mass. 106, 110 (1971).  The fair cash value of property cannot be proven with “mathematical certainty and must ultimately rest in the realm of opinion, estimate and judgment.”  Assessors of Quincy v. Boston Consolidated Gas Co., 309 Mass. 60, 72 (1941).  “The credibility of witnesses, the weight of the evidence, and inferences to be drawn from evidence are matters for the board.”  Cummington School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597. 605 (1977).  


On this basis, the Board found and ruled that the fair cash value of the appellant’s condominium unit for fiscal year 2002 was $483,100.  Accordingly, the Board ruled that it was overvalued by $30,000 and abated the real estate tax in the amount of $387.00.
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