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MOTION FOR JUDGMENT ON THE PLEADINGS

INTRODUCTION

In this action for judicial review ander G L. ¢, 31, § 44 and G. L. ¢. 304, § 14 and for
“declaratory relief under G. L. c. 231A, § 1, plaintiff Kevin Howard (“plaintiff”) seeks the court’s
review of 4 decision of defendant Massachusetts Civil Service Commuission (“Commission™)
uph'oi.,ding the decision of the plaintifl’s employer and appointing authority, defendant Town of
Nahant (“Town™), terminating his employment as a firefiphter. The matier is befém the cowrt on.
the plaintiff’s motion for judgment on the pleadings pursuant to Mass, R. C_iv; P, 12(c) and
Superior Court Standing Order 1296, After heanng, and for the reasons stated below, the motion

is DENIED,

BACKGROUND

Priot 10 being terminated on April 5, 2011, the plaintiff had been f:’-m?ksyed for
approximately ten years as a firefighter for fhe Town’s Fire Depariment (“Department”). As
sudh, he Was a tenured civil service employee of the Department. From 2002 until February

2010, the plaintiff served as president of the firefighter’s union, the Nahant Fire Fighters



: Assaeia?tiuu {“Pnion™). On Marc'};i 1, 2010, he was prom@‘i‘éﬂ to the position of Acting Fire Chief.

On A;;)ril 27,2010, the p’laini;’ff requesied and was approved for 2 medical leave of
_absence _f'é“mn his position as firefighter with the Town, On May 24 and June 23, 2010, he asked
for additional medical leave, On August 6, 2010, he provided the Town with a letter from his
Etz&_fﬂi care provider ﬁSiiﬂiElg that ie would be owl of work for an indefinite period of time due to
his medical condifion.

O July 6, 2010, Town Firefighter Joshua Mahoney applied for a criminal complaint for
larceny over $230 ageinst the plaintiff in Lynn District Courte On August 16, 2010, a clerk-
magistrate of that court found probable cause for the issuance of the complaint apainst the
plaintiff,

On August 20, 2010, Mark Cullinen, the Town Administrator (“Cullinan™), provided the
plaintiff with notice pursuant to G. L. ¢, 31, §§ 41-45 thg‘t a disciplinary hearing would be
conducted for the purpose of the plaintiff's contemplated termination. At the plaintif{’s request,.
that hearing 'was continued twice. The plaintiff then objected to the appointment of a certain

hearing officer; who ultimately informed the Town that he would be unavailable to serve as
hearing officer. At the request of the plaintiff®s counsel, the plainiiff was granted additional time
10 review documents proffered by the Town,

Finally, on Febroary 7, 2011, the pl_aintiffwas notified that a disciplinary hearing would
be conducted on February 18, 2011, for the purpose of his possible termination. On ?ﬁbruar_y &,
2011, a hearing pursuant to.G, L. e, 31, §§ 41-45 was held before a new hea‘riﬁg aofficer; Attoroey
David F. Grunebanm (CAtty. Grunebawm™). On March 30, 2011, Atty. Granebaum ﬁlcd his

réspv:}r:i. with the Town; and, on April §, 2011, the plaintiff was notified of Atty. Granebawm’s

e




decision to lerminate him ffom his position as a firefighter with the Department,

Pursuant to G. L. ¢. 31, §§ 42 and 43, the plaintiff iled appeals with the Commission
contesting the E’van?z; ;_}mccdumi handling of the hearings and .whcﬂ.mx the Town had just cause
1o terminate him, In résponse, the Commission conducted hearings before a five-Commissioner
- panel, chaiied by Commissioner Christopher €. Bowman (*Commissioner Bowman™), over {ive
days, heard the {estiinony of eighteen witnesses, aﬁd considered sixty-nine exhibits. On advice of
counsel, the plaintiff asserted his Fifth Amendment privilege and did not testify; Commissioner
Bowman drew an adverse inference agaitist the plaintiff based on his failure to testify before the
- Commission,

Ameong his sixty-five fin{iing's of faét; Commissioner Bowman found the following facis.
After noticing z.ni&@appmpﬁaﬁ{ms in the Union’s bank account, several Union m E;inberé
approached the plaintiff, who admitted making unauthorized withdrawals and purchases and
offered t;ﬂﬁ'l;i}kﬂ'i'ﬁﬁiiﬁiﬁﬁi‘ik Théreafter, the piaiiwiiff’ § mother, father, and brother also offered to
make restitution on his behalfs and, in June 2010, his mother gave the Union two checks te_iaiging
$11,603.14. The plaimiﬁ*told Culliran that *1 fucked up” and that “1 stole money from the
union.” The plaintiff also confessed o misappropriating Union funds to David Coleman, the.
Drstrict Vice President of the sztcz'néﬁgnai Association of Firefighters (“Coleman™). The
plaintiff subsequently submitted his resignation as Acting F ire Chief, Sometime during the
summer of 2010, Cullinan was informed by the Town’s Treasurer that, on eight occagions, the:
plaintiff had submiited and fe{:eived 1,145 42 in personal reimbufse’ménts from the Town for.
items that were purchased with Uzﬁon funds. An August 14, 2010, article in the Lynn Daily ltem:

reported that the plaintiff, “who went out on sick leave in April afer the embezzlement
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allegations surfaced, admitted he purchased and used cocaine at the five station.”™ On April 20, -
2012, before a judge in Lyru District Conet, the plaintiff admitted to sufficient facts to warrant a
finding of g'ui'h}.f of the crime of larceny Sver $250; as part of his pic% agreement, the plaintiff -
agréeed 10 reimburse the Usion $12,854 42 and the Town § 17,‘} 45,42, In his statement to the court,
the plaintiff stated, *1 violated the Union’s trust funds. 1 mié’appmpri’aﬁé:d 501Me {)f the funds
{inaudible} my family, my friends, and most of the firefighters from my former union .,

In June 2012, the Town was permitied to reopen the xecord for the purpese of introducing :
the record of the case disposition and the transeript of the plaintiffs sworn allosution in Lynn
Disiric;tt‘;ouﬁ‘ O August 23, 2@‘12, the Commission issued a twenty-five-paged decision
disinissing the plaintiff’s appeal and finding that the Town had complied with all procedural
reguirements contained in G. L. e. 31, § 41 and that the Town h%;d shgwn by a preponderance of

the cvidence that the plaintiff had engaged in miscondnet which provided just cause for his-

termination. The instan{ action ensued.

DISCUSSION

1. Judicial Review Standard

Egdiciai review under the Administrative Pracedures Act is narrow and deferential to the
agency, Buchanan v. Contributory Rei. Appeal Bd., 65 Mass. App. Ct. 244, 248(2{]95}; ‘put itis. |
not abdication, Arnone v. Commissioner of Dep't of Soc. Servs., 43 Mass. App. Ct 33,34
[1997). A court may set aside an agency decision only If the court determines thal the substantial
rights of any party may have been prejudiced because the d_ec;ision is in violation of constitntional

provisions; in excess of statutory authority or jurisdiction of the agency: based upon an error of



law; based on unlawiul procedure; wnsupported by substantial evidence; unwarranted by faets
found by the court on the record as submitted; or arbitrary, capricious, or an abuse of discrstion.
G.L e 304, § 14(7)a)-(2) (2001), “Substantial evidence is “such evidence as a rensonable
mind ght accept as adequate to support a conclusion,’ taking ‘into account whatever in the
record detracts from ifs weigmﬁ” Lycurgus v,. Director af Div, of Employment, 391 Meﬁss. 623,
627-28 (1984), quoting New Bo-,&'f_é;_z {Farden Corp. v. Assessors ﬁj‘fﬁa}smﬂg 383; Mass. 456, 466
(1981); see Doe, SORB Neo. 10800 v. SORB, 439 Mass. 603, 632 (2011). *This standaid is highly
deferential to an agency . . . Ten Local Citizen Growp v, New England Wind, LLC, 457 Mass,
222, 228 {2010}, |

The party challenging the:agency’s decision bears t!ﬁa‘hurden of demonstrating the
invﬁmﬁy ca_f the administrative determination. Merisme v. Bd of dppeals-of Motor If?e}'ziélelﬁiaég
Policies & Bonds, 27 Mass. App. Ct. 470,474 (1 989). The courl must give “due weight to the
experience, technical competence, and specialized knowledge of the agency, as well as to the
discretionary authority conferred upon . Dae, SORB No. 10216 v. SORB, 44.7 Mass. "779_, 787
(2006), quoting G. L. ¢. 304, § 14 (7).

I Analysis

After a lengthy hearing and detailed decision, the Commission determined that the
plaintiff had been terminated from his position as firefighter for two reasons: submitting claims
for personal monetary reimbursement 1o the Town for expenses that had already been paid for by
the Union, and commitling acts of larceny while employed by the Town by misappropriating
Union Funds, The Commission concluded that the FTown had demonsirated by a preponderance

of the evidence that the plaintiff had engaged in misconduct constituting just cause to impose



discipline on hin,

This court concurs with Commissioner Bowman's judgment (hat the evidence supporling
the charges against the plaintiff was “overwhelming.” First, the plaintiff confessed to two
credible witmesses, Cullinan und Coleman, that he had embezzled funds from the Union;' his-
admissions were corroborated by documentary evidence furnished by the Town Treasurer,
Furthermore, the plaintiff admitted unequivocally in Lynn District Court to misappropriating
funds from the Town and the Union, both of which he agreed to reimburse. Contrary to the'
plaintifl"s assertion, his stealing of Town and Union funds had everyihing to do with his duties as

a firefighter: his criminal and well-publicized actions substantially violated the trust of both the -

public and his fellow firefighters, Thus, the plaintiff's admitted wrongdoing, which “adversely .
affected] the public interest by Impairtng the efficiency of public_ service,” School Comim, v.
Civil Service Comm 'n, 43 Mass, App. CL 486, 488 (1997), provided the Commission had ample
- justification for his termination.
The plaintiff appears to be arguing that he was denied due process in not being allowed to

testify after the hearing was reopened to admit evidence of the Lynn District Court pmceeééngs,

His argument is without merit: he would have been collaterally estopped from relitigating before
the Commission his admission to larceny in court. See Jones v. Maloney, 74 Mass, App. Ct,
745,748 (2009}. Furthermore, the “basic merit principles” embodied in G. L.c.31,§1and

invoked by the plainti{f do not preclude an appointing authorily from separating a civil servige

_ "The platntiff confessed his misdeeds fo several of his fellow fivefighters as well, but Commissioner
Bowman gave that testimony little welght for 3 variety of reasons, Including a controversy over questionable EMT
training reported by some of the firefighters. He also discounted the self-serving tmum{;ny of the plaintiffs wife,
Accordingly, the court has not considered the testimony of any of these witnesses in assessing the adequacy of the
evidence before the agency,
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employes who has demonstrated such 'inc:orri'gé§§{: miscanduct as the plaintiff here has.
{sc}
ORDER '

For all the foregoing reasons, it is hereby ORbERED AND ADJUDGED that;

1, the plaintif{’s motion for judgment on the pleadings be DERIED,

2, the Commission*s. decision upholding the Town’s termination of the plaintiff be
AFFIRMED::

3. it be DECLARED that the Commission’s subject decision, failure to award back pay,
and failure to reopen the pmaeedh;gs {0 permit the plaintiff to tesfy was sof based upon
unlawful procedure, was #of unsupporied by substantial evidence, was #o? arbifrary or capricious,
and was not based on abuse of discretion or otherwise not in accordance with law; and |

4. the complaint be DISMISSED.

Lifida E. Giles,
Tustice of the Superior Court

Dated:  Decerber 5, 2013



