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Legal Update

Commonwealth v. Ortiz
June 8, 2021
Undercover officer’s in-court identification of defendant was improper

Commonwealth v. Ortiz, 
SJC-12975 (June 8, 2021).

Relevant Facts

An undercover officer (UC) purchased twenty (20) bags of heroin from the defendant as part of an ongoing narcotics investigation.  After the sale, the UC left the defendant who was then stopped by other officers and arrested.  At trial, the UC made an in-court identification of the defendant.  The UC never participated in an identification procedure before trial.

Issue
Was the in-court identification of the defendant by the UC improper? 

Short answer
Yes.  An in-court identification of a defendant is an inherently suggestive “showup” identification and there was no good reason to allow it. 


Discussion
A witness who has not participated in a prior identification procedure will not be allowed to identify the suspect in court unless there is “good reason” to do so.  Courts have found that there is “good reason” to allow an arresting officer to make an in-court identification of a defendant because the officer is merely confirming that the defendant is the person who was arrested.  
The same cannot be said of an officer who has participated in the investigation but did not arrest the suspect, such as the UC in this case.  The in-court identification by the UC was based solely on its memory of witnessing the crime.   This is identification evidence and will not be allowed unless there is a prior non-suggestive identification procedure done.
The in-court identification of the defendant was improper and should have been suppressed.    

For specific guidance on the application of these cases or any law, please consult your supervisor or your department’s legal advisor or prosecutor. 


