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I. Introduction

On behalf of its Massachusetts subsidiaries, Comcast Cable Communications, Inc. (“Comcast”), hereby submits further Comments in Docket CTV 03-3 in accordance with the procedural schedule set forth in the Cable Television Division of the Department of Telecommunications and Energy’s (the “Division”) May 11, 2004 Notice of Proposed License Application and Request for Further Comment (“Notice”), as revised on June 3, 2004.  

Comcast supports the Division’s initiative to update the Form 100 license application (“Application”) by creating a viable form that will be a useful tool in the negotiation process for both municipalities and cable operators.  Similarly, the Division’s efforts to examine the current general licensing scheme provides a forum for Commenters to provide their views on an informal renewal process that will bring further clarity, certainty and efficiency to informal renewal negotiations. 

II. Discussion

A. Purpose of Application – Proposal for Renewal

The Division in its Notice accurately describes the confusion that is inherent in a licensing process that operates under not only dual regulation (state and federal), but a dual process (formal and informal).  Under this dual regulatory scheme, a party may switch from the informal to the formal procedure simply based on the timing or tenor of the negotiations. 
  This flexibility can lead to inefficiencies and delays that do not serve either party’s interest and certainly do not serve the public.  The Division notes that the filing of the Application is a significant event which plays a material role regardless of which regulatory scheme has been selected by the parties.  If the Division is able to bring more certainty and clarity to this dual track application process regardless of whether the formal or informal procedure is utilized, the outcome will be more efficient franchise renewal proceedings – a result that can only inure to the public’s benefit.   

Comcast also concurs with the Division’s statement that the Application is intended to be a “proposal” and provides information upon which “the Issuing Authority may base its decision to grant or deny an initial or renewal license.”
   In practice, the depth and breadth of information provided in an Application may vary depending upon whether ascertainment by the Issuing Authority is complete.  Comcast encourages the Division’s effort to standardize the use of the Application and submits that the key to this endeavor is to require that municipal ascertainment be completed prior to filing the Application.   The completion of ascertainment prior to filing will help ensure that operators’ Applications are complete, reflect the community’s cable-related needs and interests, and assist in ensuring that no party to the renewal process is negotiating on less than a level playing field. 

1. Timely Municipal Ascertainment is Critical to Renewal Process

As Comcast noted in its Initial Comments,
 municipal ascertainment is a critical component which ultimately shapes the operator’s renewal proposal.  As the engine that drives the commencement of the process, the failure to incorporate municipal ascertainment into the Application at the initial phase of the process serves only to delay completion of the franchise renewal.   Under the formal process, an ascertainment proceeding must be closed prior to the submission of the operator’s renewal proposal.
   There is no similar requirement if the parties are operating pursuant to the informal process, and the delay in ascertainment has proven to be problematic to the timely completion of renewal negotiations.  

A cable operator is frequently forced to file an Application prior to the end of the franchise term without the benefit of the local Issuing Authority’s ascertainment study.  The Issuing Authority’s review of the operator’s proposal after an Application is filed disserves all parties if the ascertainment study has not been completed.  In this circumstance, the resulting Application is more likely to provide “baseline” ownership, financial and technical information, as required by statute, which will serve as a basis for future negotiations but will itself not significantly advance the negotiation process.  Ironically, the municipality may reject the Application because it does not sufficiently incorporate the community’s cable-related needs and interests.
  In all likelihood delay ensues while municipal ascertainment is completed and the Application amended. 
 Regardless of whether the Application is submitted under the formal or informal process, the Application should contain as much information as possible related to the community’s cable-related needs and interests so that the renewal process will not be delayed. 

2.
Franchising Authorities Should Notify Operators When Ascertainment is Complete
Similarly, the Issuing Authority must notify the operator when it closes ascertainment and provide the operator with a copy of its study.  Time and time again the operator is left in the dark as to the Issuing Authority’s ascertainment timetable.  Without the benefit of an ascertainment study, the operator may file an incomplete proposal or be required by the Issuing Authority to incorporate additional information based on a study that is completed after the renewal application is filed.  The operator may then be required to expend time and resources to revise its renewal application, creating an additional administrative burden on the cable operator.    Therefore, Comcast proposes that under the informal renewal process municipal ascertainment should be completed no later than eighteen (18) months prior to the expiration of the license.
 Upon completion of the ascertainment study, a report should be submitted to the operator containing the Issuing Authority’s findings.  In the event the Issuing Authority fails to notify the operator that the study has been completed, Comcast suggests that municipal ascertainment shall be deemed completed when the Application is filed.  
The establishment of a date certain by which ascertainment must be completed will enable the operator to have sufficient time to incorporate the Issuing Authority’s findings into its Application, as well as enter its own ascertainment findings into the public record. In this manner, the Application will serve its intended purpose – to provide a complete initial proposal reflective of the community cable-related needs and interests upon which approval or denial may be based.

B.
Comcast Supports “Best Practices” Guidelines

As set forth in its Initial Comments, Comcast supports the adoption of “Best Practices” Guidelines to provide much needed structure to the informal negotiating process.
  While Comcast submits the Division has jurisdiction to implement guidelines for informal negotiations pursuant to G.L. c. 166 sec. 2, Comcast does not recommend that the Division undertake a rulemaking or promulgate regulations at this time.  Rather, Comcast suggests that the proposed Guidelines be advisory in nature and that they be established pursuant to an industry-municipal working group.  The working group, comprised of operators, municipalities and Division staff could consider the various proposals set forth by Commenters, (including Comcast’s recommendations as defined in more detail in its Initial Comments), and create non-binding Guidelines pursuant to which all parties agree to comply.  

Thus, all interested parties would be able to participate in the promulgation of the Guidelines.  The failure to comply with working group Guidelines, while not resulting in financial or legal penalty, would suggest evidence of bad faith negotiations or a party’s pattern or practice of delay.  In contrast, compliance with the Guidelines will facilitate the informal renewal negotiations and provide structure and certainty to the current process that often suffers from delay and confusion.  If, after the advisory working group Guidelines are implemented and the Division (or Commenters) believes that formal adoption through an Order or regulations would be preferable, appropriate steps could be taken to implement a more formal regulatory scheme.  

C.
Suggestions to Proposed Form 100


Comcast supports the vast majority of changes to the Form 100 as proposed by the Division and applauds the Division for its efforts.  The revised document is both relevant and streamlined, and provides information useful to the Issuing Authority without overburdening the cable operators.  In the same spirit, Comcast raises the following points for the Division’s further consideration.

1. Question 7 – Legal Proceedings

Comcast requests the Division clarify that the information it seeks in Question 7 cannot merely consist of allegations of non-compliance or preliminary rejections of proposals – but must be the end result of a bona fide legal proceeding.  In Comcast’s experience, the invocation of these types of allegations during the renewal process are often reflective of nothing more than the parties jockeying for position.  Municipalities should not be encouraged to review an operator’s history of compliance at the eleventh hour purely as a means of leverage during the renewal process.
  Additionally, Comcast submits that the legal proceedings reported in the Application be limited to Massachusetts. A non-compliance action outside of this jurisdiction is irrelevant and cannot by itself serve as the basis for the denial of the Application absent the failure to meet one of the standards contained in Section 626 of the Communications Act of 1934, as amended.
   If an operator is required to include allegations of non-compliance or similar concerns in other jurisdictions, it will serve only to provide fodder for potentially irrelevant and time consuming discussions that do little to further a fruitful negotiation.

2.
Question 13 – Must Carry and Retransmission Consent

 Comcast submits that it is unnecessary to list separately must carry and retransmission consent broadcast stations because Question 12 requires the operator to include a current channel line up (including broadcast channels).   Simply put, municipalities may not establish requirements in franchise renewals for video programming other than “broad categories” of programming.
  Moreover, as the Application states, such stations, channel position and terms of carriage are likely to change, perhaps several times during the franchise period.  Finally, information relating to broadcast stations that have elected must carry status is already available to the public as part of the public files maintained by cable operators pursuant to federal regulation.

3.
Question 15 -  Public, Educational and Governmental Access Channels

Comcast agrees the information sought is relevant, and seeks only to separate the question into two distinct parts.  The first part should address whether the operator plans to offer, or continue to offer public, educational and government access (PEG) channel space to the municipality, and the number of channels.  Federal law does not dictate that an operator provide individual PEG channels, but merely states that such capability be made available to the community.
 

The second part of the question should address whether the operator offers or intends to offer facilities and local programming, or whether the operator is proposing to support financially an access provider chosen by the municipality. In accordance with Section 621(a)(4)(b) an Issuing Authority may require assurances that the cable operator will provide adequate public, educational and governmental access channel capability, facilities or financial support.  While historically, some cable operators have employed personnel to manage local public access, the obligation under federal law is merely to financially support such activities, not necessarily to operate and manage such activity. 

Comcast’s suggested language is set forth below: 

15a:  State whether applicant plans to offer or continue to offer public, educational and governmental access channel space.  If yes, how many?


15b:  If the operator plans to provide public, educational and governmental access channel space, does the operator intend to provide facilities, equipment or technical assistance.  If so, please describe.  If not, please describe the type of access support the operator proposes.
4.
Question 23 – Description of the System

Comcast agrees that a street or strand map is entirely appropriate to provide to a Issuing Authority in connection with the administration of its public rights of ways.  Comcast reiterates, however, that it is hesitant to provide a “complete” or detailed technical description of its cable system architecture for reasons relating to security and competition, as outlined in its Initial Comments.  Comcast would agree to provide a more general description of its system along with a map as envisioned by Question 23, and proposes striking the word “complete” from the Question.  As discussed by the Division in its Notice, and in Comcast’s Initial Comments, if the provided information does not adequately support the community’s needs, arrangements may be made for authorized persons to review more technical information on the Operator’s premises, subject to appropriate confidentiality agreements.

III. Conclusion

Comcast appreciates the opportunity to provide Comments in this important proceeding, and believes its recommendations will better serve all parties to the renewal process.
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� Notice, p. 12-13.


� Notice, p. 4.  It is important to recognize, however, that rarely – if ever – is the Form 100 Application the final proposal.  In any negotiation, the parties must remain open to change and compromise during the negotiation process which could result in the amendment of the intitial proposal.  Therefore, Comcast firmly believes that the Form 100, as the initial proposal, must include as much substantive and complete information as possible, as described in more detail herein.


� Filed November 10, 2003.


� 47 U.S.C.546(c)(1).  Although the formal process requires ascertainment to commence during a certain time period, no completion date is provided.


� This recently occurred in one municipality, which notified Comcast only after it received Comcast’s 


Application, that the community’s ascertainment was not yet complete. The Community rejected Comcast’s Application, which was timely filed 120 days prior to franchise expiration.


� See Comcast Initial Comments at 8.


� Id. at 7.


� As noted previously by the Division, allegations of non-compliance need not be limited to the renewal period, but should be raised as soon as discovered.   In the Matter of AT&T Broadband and Town of Concord, MA, Re:  Obligation to Remedy Non-Compliance, Docket No. CTV 01-6, Issued May 1, 2002.


� 47 U.S.C.546 (c)(1).


� 47 U.S.C. 544(b)(1).


� 47 C.F.R. Sec. 76.1709(a).  Note the public files include only a list of must-carry television stations and do not require operators to make public information regarding retransmission consent.


� “In awarding a franchise, the franchising authority  …  (B) may require adequate assurance that the cable operator will provide adequate public, educational and governmental access channel capability, facilities or financial support.” (emphasis added)  47 U.S.C. 541(a)(4)(B). 
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