














of the largest health insurers in the country (Express Scripts-Cigna, CVS Caremark-
Aetna, and OptumRx-UnitedHealth Group). These PBM conglomerates sit at 4th
(UHG/Optum), 6th (CVS Health/Aetna), and 16th (Express Scripts/Cigna) on the
Fortune 500 list of the largest corporations by revenue.

s Because of their size and the roles their affiliated entities play in the
pharmaceutical system, CVS Caremark, OptumRx, and Express Scripts have near
complete and ubiquitous control of the pricing, dispensing, and reimbursement
systems for the at-issue diabetes medications for their covered lives.! The PBM
Defendants affect nearly every diabetic drug transaction in Massachusetts.

8. While the PBM Defendants represent that they perform their services on
behalf of their clients (including Massachusetts payors)? and diabetics to lower drug
prices, increase access to affordable drugs, and promote diabetic health, these
representations are false. Rather, the PBM Defendants have worked in coordination
with the Manufacturer Defendants to distort the market for diabetic treatments to
their benefit at the expense of Massachusetts diabetics.

9. As part of their work, PBM Defendants design and implement drug
formularies (i.e., approved drug lists).

10. Drug formularies are tiered lists which determine which drugs are
available, at what out-of-pocket costs, and with what restrictions for insured

consumers.

1 “Covered lives” refer to patients that are enrolled in health plans covered by a PBM.

2 The PBM Defendants’ clients in Massachusetts, referred to herein “payors,” include health insurers, employers,
state and local governments, and unions who provide prescription benefits for their employees and/or members.





























































































v. Shared officers and/or directors between Medco Health
Solutions, Inc. and Evernorth include David Queller, President
and Senior VP of Sales & Accounting; Christine Houston, VP and
COO; Timothy Smith, VP and Treasurer; and all of the officers
of Medco Health Solutions are also officers of Express Scripts,
Inc.

b. Evernorth directly or indirectly owns all the stock of Express Scripts
Administrators, LLC, Medco Health Solutions, Inc., ESI Mail
Pharmacy Service, Inc., Express Scripts Pharmacy, Inc. and Express
Scripts, Inc.

c. The Evernorth corporate family does not operate as separate entities.
The public filings, documents, and statements of Evernorth presents
its subsidiaries, including Express Scripts Administrators, LLC,
Medco Health Solutions, Inc., Ascent Health, ESI Mail Pharmacy
Service, Inc., Express Scripts Pharmacy, Inc., and Express Scripts,
Inc. as divisions or departments of a single company that “unites
businesses that have as many as 30+ years of experience . . . [to] tak[e]
health services further with integrated data and analytics that help
us deliver better care to more people.” The day-to-day operations of
this corporate family reflect these public statements. All of these
entities are a single business enterprise and should be treated as such
as to all legal obligations detailed in this Complaint. The Evernorth
enterprise and each of these entities, both individually and
collectively, engaged in the at-issue conduct that gave rise to the
Insulin Pricing Scheme.

d. All of the executives of Express Scripts Administrators, LLC, ESI
Mail Pharmacy Service, Inc., Ascent Health, Medco Health Solutions,
Inc., Express Scripts Pharmacy, Inc.,, and Express Scripts, Inc.
ultimately report to the executives, including the CEO, of Evernorth.

e. As stated above, Evernorth’s CEO and other executives and officers
are directly involved in the policies and business decisions of Express
Scripts Administrators, LLC, ESI Mail Pharmacy Service, Inc.,
Medco Health Solutions, Inc., Ascent Health, Express Scripts
Pharmacy, Inc.,, and Express Scripts, Inc. that give rise to the
Commonwealth’s claims in this Complaint.

171. Collectively, Defendants Evernorth Health, Inc., Express Scripts, Inc.,

Express Scripts Administrators, LLC, Ascent Health, ESI Mail Pharmacy Service,
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208. OptumRx is registered to do business in Massachusetts and may be
served through its registered agent: C T Corporation System, 155 Federal St., Suite
700, Boston, Massachusetts 02110.

209. OptumRx holds 1 license with the Massachusetts Division of Insurance.

210. During the relevant time period, OptumRx, Inc. provided the PBM and
mail-order pharmacy services in Massachusetts that gave rise to the Insulin Pricing
Scheme, which damaged diabetics in Massachusetts.

211. Defendant Emisar Pharma Services LLC (“Emisar”) is a Delaware
limited liability company with its principal place of business located in Ireland.

212. Emisar Pharma Services LLC may be served through its registered
agent: The Corporation Trust Company, Corporation Trust Center, 1209 Orange
Street, Wilmington, Delaware 19801.

213. In 2021, UnitedHealth Group and OptumRx established Emisar as a
rebate aggregator for OptumRx’s PBM business. Emisar is wholly owned indirect
subsidiary of UnitedHealth Group.

214. During the relevant time period, Emisar provided PBM services,
including Manufacturer Payment negotiations on behalf of Massachusetts diabetics
and payors.

215. As a result of numerous interlocking directorships and shared
executives, UnitedHealth Group is directly involved in the conduct and control of

OptumlInsight’s, Emisar’s, and OptumRx’s operations, management, and business
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is often developed later in life. While Type 2 patients can initially be treated with
tablets and other medications, in the long term most patients have to switch to insulin
injections.

241. Type 1 diabetes occurs when a patient completely ceases insulin
production. In contrast to Type 2 patients, people with Type 1 diabetes do not produce
any insulin and, without regular injections of insulin, they will die.

242. Insulin and other diabetic treatments are a necessary part of life for
those who have diabetes and interruptions to a diabetic’s medication regimen can have
severe consequences. Missed or inadequate therapy can trigger hyperglycemia and
then diabetic ketoacidosis. Left untreated, diabetic ketoacidosis can lead to loss of
consciousness and death within days.

243. The number of Americans with diabetes has exploded in the last half
century. In 1958, only 1.6 million people in the United States had diabetes. By the
turn of the century, that number had grown to over 10 million. Fourteen years later,
the count tripled again. Now nearly 40 million people—10% of the country—Ilive with
the disease.

244. Likewise, the prevalence of diabetes in Massachusetts has been steadily
increasing. Approximately 500,000 residents of Massachusetts are now living with
diabetes and an additional 1.8 million Massachusetts residents have prediabetes.

245. The burden of diabetes is not equally distributed. Diabetes is
significantly more prevalent in impoverished regions; nearly 1 in 4 diabetics who

earn less than $25,000 a year have diabetes.
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270. Even the more recent costs, such as developing the recombinant DNA
fermentation process and the creation of insulin analogs, the Manufacturers incurred
decades ago.

271. Today, Manufacturer Defendants only spend a fraction of the billions of
dollars in revenue they generate from the at-issue drugs on research and
development.

272. Despite this decrease in production costs and no new research and
development, the reported price of the at-issue drugs has risen astronomically over
the last 15 years.

4. Insulin adjuncts: Type 2 medications

273. Over the past fifteen years, Manufacturer Defendants have also released
a number of non-insulin medications that have become critically important for
millions of diabetics in their efforts to manage their disease.

274. In 2010, Novo Nordisk released Victoza as an adjunct to insulin to
improve glycemic control. In 2014, Eli Lilly released a similar drug, Trulicity. Sanofi
did the same with Soliqua in 2016, and, in 2017, Novo Nordisk did the same with
Ozempic. Eli Lilly released Mounjaro in 2022.

275. Victoza, Trulicity, Ozempic, and Mounjaro are all medications known as
glucagon-like peptide-1 receptor agonists (‘GLP-1”) and are similar to the GLP-1
hormone that is already produced in the body. Soliqua is a combination long-acting
insulin and GLP-1 drug. Each of these drugs can be used in conjunction with insulins

to control diabetes.
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303. PBMs use AWP prices to set the amount that their payor clients pay for
prescription drugs.

304. Notwithstanding their knowledge that list prices are disconnected from
actual transaction costs, the PBM Defendants insist that their clients make payments
for the at-issue drugs based on list prices. Even while PBM Defendants have more
accurate pricing available, they persist in requiring AWP to be used by payors and
patients.

305. As a direct result of Defendants’ conduct, their misleading, unfair, and
deceptive list prices persist as the most commonly and continuously used prices in
reimbursement and payment calculations and negotiations for all payors.

306. Notably, the Manufacturer Defendants are not required to report or
publish only WAC and/or AWP list prices. Nothing prevents them from publishing
their net prices, but they choose not to in furtherance of the Scheme.

307. Moreover, the PBM Defendants are not required to use list prices to set
the prices paid by their clients and diabetics.

308. Rather, the PBM Defendants continue to perpetuate the use of list prices
as the backbone of their contracts with their clients and pharmacies because it opens
the door to unchecked profitability—through Manufacturer Payments and pharmacy
spread pricing (discussed in detail below).

p Drug Costs for Diabetics

309. Whether insured or not, all Massachusetts diabetics pay a substantial
part of their diabetic drug costs based on the misleading and deceptive list prices

generated by the Insulin Pricing Scheme.
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314. Asexecutives from the PBM Defendants have explicitly recognized, lack
of adherence drives up costs for Massachusetts diabetics, payors, and the healthcare
system.

315. On May 10, 2023, the Senate Health, Education, Labor, and Pensions
(HELP) Committee held a hearing entitled “The Need to Make Insulin Affordable for
All Americans” (“2023 Senate Hearing”) (discussed in greater detail below).

316. President of CVS Caremark, David Joyner stated in his opening
statement at the 2023 Senate Hearing, “When people can afford their medications,
like insulin, they are more likely to adhere to prescribed therapies. Adherence means
better outcomes; better outcomes mean the health care system will spend far less on
complications and hospitalizations.”

317. The overall economic impact from the loss of productivity and increased
healthcare costs that result from diabetics underdosing their medications has been
deeply damaging to the Commonwealth.

VA PBMSs’ role in the pharmaceutical payment chain

318. PBMs are at the center of the convoluted pharmaceutical payment chain,

as illustrated in Figure 8:
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amongst themselves, as well as with Manufacturer Defendants, in order to devise and
agree to the Insulin Pricing Scheme.

345. Each Manufacturer Defendant is a member of the Pharmaceutical
Research and Manufacturers of America (“PhRMA”) and has routinely communicated
through PhRMA’s meetings and platforms in furtherance of the Insulin Pricing
Scheme.

346. David Ricks, CEO of Eli Lilly, Paul Hudson, CEO of Sanofi and Douglas
Langa, Executive Vice President of Novo Nordisk, are all members of the PhRMA
board of directors and/or PhRMA executive leadership team.

347. PBM Defendants also routinely communicate through direct interaction
with their competitors and the Manufacturers at PBM trade associations and industry
conferences.

348. Each year during the relevant time period, the main PBM trade
association, the Pharmaceutical Care Management Association (“PCMA”), held
several yearly conferences, including its Annual Meeting and its Business Forum
conferences.

349. The current board of the PCMA includes: David Joyner (chairman),
Executive Vice President and President, Pharmacy Services, at CVS Health Corp.; Dr.
Patrick Conway, CEO of OptumRx; and Adam Kautzner, President of Express Scripts.
Past board members include: Heather Cianfrocco, CEO of OptumRx; John Prince,
President and COO of Optum, Inc. and former CEO of OptumRx; Jon Roberts,

Executive Vice President and COO of CVS Health Corp.; Amy Bricker, Chief Product
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few weeks after a PCMA spring conference in Washington DC attended by
representatives from all the PBM Defendants.

360. Further, the PBMs control the PCMA and have weaponized it to further
their interests and to conceal the Insulin Pricing Scheme. The PCMA has brought
numerous lawsuits and lobbying campaigns aimed at blocking drug pricing
transparency efforts, including recently suing the Department of Health and Human
Services (HHS) to block the finalized HHS “rebate rule,” which would eliminate anti-
kickback safe harbors for Manufacturer Payments and instead offer them to direct-to-
consumer discounts.

D. The Insulin Pricing Scheme

361. The market for the at-issue diabetes medications is unique in that it is
highly concentrated with, until recently, little to no generic/biosimilar options and the
drugs have similar efficacy and risk profiles. In fact, PBMs treat the at-issue drugs as
commodity products in constructing their formularies.

362. In such a market, where manufacturing costs have significantly
decreased, PBMs should have great leverage in negotiating with the Manufacturer
Defendants to drive prices down in exchange for formulary placement.

363. But the PBMs do not want the prices for diabetes medications to go down
because they make more money on higher prices. So do the Manufacturers.

364. As a result, Defendants have found a way to game the system for their
mutual benefit—the Insulin Pricing Scheme.

365. PBM Defendants’ formularies are at the center of the Insulin Pricing

Scheme. Given the asymmetry of information and disparity in market power between
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Manufacturers’ pricing strategy is focused on the PBMs’ profitability. In an internal
August 6, 2015 email, Novo Nordisk executives debated delaying increasing the price
of an at-issue drug in order to make the increase more profitable for CVS Caremark,
stating:

Should we take 8/18 [for a price increase], as agreed to by our [pricing

committee], or do we recommend pushing back due to the recent CVS

concerns on how we take price? . . . We know CVS has stated their
disappointment with our price increase strategy (ie taking just after the

45th day) and how it essentially results in a lower price protection, admin

fee and rebate payment for that quarter/time after our increase . . . it has

been costing CVS a good amount of money.

370. Because the Manufacturer Defendants know that—contrary to their
public representations—PBM Defendants make more money from higher prices, over
the course of the last fifteen years and working in coordination with the PBMs, the
Manufacturers have artificially inflated their list prices for the at-issue drugs
exponentially, while maintaining their net prices, by paying larger and larger
amounts of Manufacturer Payments back to the PBMs.

371. Starting in 2011, the PBMs began constructing and implementing
exclusionary formularies which accelerated the insulin price increases.

372. As a result, during the last fifteen years the amount of Manufacturer
Payments paid to the PBMs has increased substantially. For example, the January
2021 Senate Insulin Report found that:

In July 2013, Sanofi offered rebates between 2% and 4% for preferred

placement on CVS Caremark’s commercial formulary. Five years later,

in 2018, Sanofi rebates were as high as 56% for preferred formulary

placement. Similarly, rebates to Express Scripts and OptumRx increased

dramatically between 2013 and 2019 for long-acting insulins. For
example, in 2019, Sanofi offered OptumRx rebates up to 79.75% for
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394. At the April 2019 Congressional hearing, Novo Nordisk’s President,
Doug Langa, explained Novo Nordisk’s and PBM Defendants’ role in perpetuating the
“perverse incentives” of the Insulin Pricing Scheme:

[T]here is this perverse incentive and misaligned incentives (in the

insulin pricing system) and this encouragement to keep [list] prices high.

And we’ve been participating in that system because the higher the [list]

price, the higher the rebate . . . There is a significant demand for rebates.

We spend almost $18 billion in rebates in 2018 . . . [I]f we eliminate all

the rebates . . . we would be in jeopardy of losing [our formulary]
positions. (Emphasis added).

395. Eli Lilly, too, has admitted that it raises list prices as a quid pro quo for
formulary positions. At the April 2019 Congressional hearing, Mike Mason, Senior
Vice President of Eli Lilly testified:

Seventy-five percent of our [list] price is paid for rebates and discounts

to secure [formulary position] . . . $210 of a vial of Humalog is paid for

discounts and rebates. . . We have to provide rebates [to PBMs] in order

to provide and compete for [formulary position].

396. Sanofi has also conceded its participation in the Insulin Pricing Scheme.
When testifying at the April 2019 Congressional hearing, Kathleen Tregoning,
Executive Vice President for External Affairs of Sanofi, testified:

The rebates are how the system has evolved. . . I think the system became

complex and rebates generated through negotiations with PBMs are

being used to finance other parts of the healthcare system and not to
lower prices to the patient.

397. PBM Defendants also admitted at the April 2019 Congressional hearing
that they grant preferred, or even exclusive, formulary position because of higher

Manufacturer Payments paid by Manufacturer Defendants.
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414. In addition, coordinating with the PBM Defendants to exclude lower
priced diabetes medications from the PBMs formularies increases sales and
utilization of higher priced diabetes medications which are more profitable for the
Manufacturers.

415. Manufacturer Defendants also use the inflated price to earn hundreds of
millions of dollars in additional tax breaks by basing their deductions for donated
insulins on the inflated list price.

2. PBMs Profit Off Insulin Pricing Scheme

416. Because of the Insulin Pricing Scheme, PBMs’ profit per prescription has
grown exponentially during the relevant time period. A recent study published in the
Journal of the American Medical Association titled, “Estimation of the Share of Net
Expenditures on Insulin Captured by US Manufacturers, Wholesalers, Pharmacy
Benefit Managers, Pharmacies and Health Plans from 2014 to 2018” concluded that
the amount of money that goes to the PBM Defendants for each insulin prescription
increased over 150% from 2014 to 2018. In fact, for transactions where the PBM
Defendants control the insurer, the PBM, and the pharmacy (i.e. Aetna-CVS
Health/Caremark-CVS Pharmacy) these Defendants now capture an astonishing 50%
of the money spent on each insulin prescription (up from only 25% in 2014), despite
the fact that they do not contribute to the development, manufacture, innovation or
production of the product.

417. PBM Defendants profit off the Insulin Pricing Scheme in myriad ways,
including: (1) retaining a significant—yet undisclosed—percentage of the

Manufacturers Payments; (2) using the inflated price to generate profits from
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428. The PBMs set these “price protection guarantees” at a higher rate than
the thresholds that trigger the Manufacturers’ “inflation fees,” usually around 12%-
15%.

429. If the Manufacturers increase their list prices more than the 6%-8%
inflation fee rate but less than the 10%-15% client price protection guarantee rate,
then the PBMs keep 100% of the “inflation fee” payments. This is a win-win for the
Manufacturers and PBMs—both retain and share all of the benefit of the price
increases while costs for diabetics continue to rise.

430. Another method that the PBMs have devised to conceal and retain
Manufacturer Payments is through the use of “rebate aggregators.” Rebate
aggregators, sometimes referred to as rebate group purchasing organizations
(“GPOs”), are entities that negotiate for and collect Manufacturer Payments from drug
manufacturers, including the Manufacturers, on behalf of a large group of pharmacy
benefit managers (including the PBM Defendants) and different entities that contract
for pharmaceutical drugs.

431. These rebate aggregators are often owned and controlled by the PBM
Defendants, such as Ascent Health Services (Express Scripts), Coalition for Advanced
Pharmacy Services and Emisar Pharma Services (OptumRx), and Zinc Health
Services (CVS Caremark).

432. With respect to Ascent Health, the PBM Prime Therapeutics is a
minority owner along with Express Scripts. Ascent negotiates Manufacturer

Payments for the majority (if not all) of Prime Therapeutics’ covered lives.
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440. In other words, according to this audit report, OptumRx contracts with
its own affiliate rebate aggregator, Coalition for Advanced Pharmacy Services, who
then contracts with OptumRx’s co-conspirator, Express Scripts, who then contracts
with the Manufacturers for rebates related to OptumRx’s client’s drug utilization.
OptumRx then uses this complex relationship between itself, its affiliate, and its co-
conspirator to obscure the amount of Manufacturer Payments that are being
generated from its client’s utilization.

441. The January 2021 Senate Insulin Report contained the following
observation on these rebate aggregators:

[I]t is noteworthy that industry observers have suggested that the recent

partnership between Express Scripts and Prime Therapeutics may serve

as a vehicle to avoid increasing legislative and regulatory scrutiny

related to administrative fees by channeling such fees through a Swiss-

based group purchasing organization (GPO), Ascent Health. While there

are several regulatory and legislative efforts underway to prohibit

manufacturers from paying administrative fees to PBMs, there is no

such effort to change the GPO safe harbor rules. New arrangements used

by PBMs to collect fees should be an area of continued investigative

interest for Congress.

442. On April 19, 2024, the Inspector General of the US Office of Personnel
Management (OPM) published its final audit report of Express Scripts’ management
of the pharmacy benefit of the America Postal Workers Union Health Plan (the
“Carrier”) from 2016 to 2021. The audit found that Express Scripts overcharged the
Carrier nearly $44.9 million by not passing through all Manufacturer Payments
required under the contract, which included Ascent Health withholding

approximately $15.8 million in Manufacturer Payments that should have been passed

through to the Carrier.
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higher the list price for each diabetes medication sold, the more the PBMs generate in
these pharmacy fees.

c) PBM Defendants’ captive mail order and retail
pharmacies are integral to the Insulin Pricing Scheme

453. A third way PBMs profit off the Insulin Pricing Scheme is through the
PBM Defendants’ own mail order and retail pharmacies.

454. As explained above, the PBM Defendants are vertically integrated
corporate families that include both PBM entities and mail order/specialty/retail
pharmacies (among other entities). Express Scripts (PBM) is affiliated with Accredo
(specialty pharmacy) and mail order pharmacies (including Defendant Express
Scripts Pharmacy); CVS Caremark (PBM) is affiliated with CVS Specialty Pharmacy
(specialty pharmacy), mail order pharmacies, and Defendant CVS Pharmacy (retail),
and OptumRx is affiliated with mail order and specialty pharmacies.

455. By owning their own pharmacies, the PBM Defendants are able to steer
their clients’ prescription-drug plans to those pharmacies, including by requiring
and/or incentivizing their covered lives to utilize their own mail order and retail
pharmacies, including CVS Pharmacy, Express Scripts Pharmacy, and Optum’s mail
order pharmacies. As stated in the NYT PBM Investigation: the PBM Defendants
“push, and sometimes force, patients to use their pharmacies, whether mail-order or,
in [CVS Pharmacy’s] case, the physical drugstores.”

456.  In June 2024, the House Committee on Oversight and Accountability
released a report titled “The Role of Pharmacy Benefit Managers in Prescription Drug

Markets” (“2024 House Committee PBM Report”) found that the PBM Defendants
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462. PBMs also collect and retain Manufacturer Payments tied directly to
drugs dispensed by their captive pharmacies, including CVS Pharmacy and the PBMs’
mail order pharmacies, such as pharmacy supplemental discount fees, indirect
purchase and fees and rebates. The PBM Defendants do not pass these pharmacy
Manufacturer Payments through to their clients. And again these pharmacy
Manufacturer Payments are based on the list price, thus the higher the price, the
more profits the PBM Defendants make.

463. Another way the PBMs generate pharmacy profits from the inflated
prices generated by the Insulin Pricing Scheme is by way of an arbitrage purchase
scheme. Because of their coordinated efforts with the Manufacturers in furtherance
of the Insulin Pricing Scheme, the PBMs often know when the Manufacturers are
going to raise their prices. The PBMs use this knowledge to purchase large quantities
of the at-issue drugs prior to the price increases at a lower price. The PBMs then
charge diabetics and payors the higher price after the increase and conceal and retain
the difference.

464. In sum, the PBM Defendants captive pharmacies, including CVS
Pharﬁlacy and the PBMs’ mail order pharmacies, are directly involved in and create
substantial profits from the Insulin Pricing Scheme.

465. Every way that the PBMs make money on diabetes medications is
directly tied to the artificially inflated list prices generated by the Insulin Pricing

Scheme. PBMs are not lowering the price of diabetes medications as they publicly
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474. Despite this knowledge, Manufacturer Defendants caused the artificially
inflated list prices generated by the Insulin Pricing Scheme to be published
throughout Massachusetts through publishing compendia and in various promotional
and marketing materials distributed by entities downstream in the drug supply chain.

475. Manufacturer Defendants also published these prices to the PBMs and
pharmacies in their networks, including their own captive pharmacies such as CVS
Pharmacy and the PBMs’ mail order pharmacies, who then use the misleading and
deceptive prices to set the amount diabetics pay for the at-issue drugs.

476. By publishing their artificially inflated prices throughout
Massachusetts, the Manufacturers held these prices out as a reasonable price by
which to base the prices diabetics pay for the at-issue drugs.

477. These representations are misleading and deceptive. Manufacturer
Defendants knew that their artificially inflated list prices are not remotely related to
the net prices they receive for the at-issue drugs and are not based on transparent or
market-based factors such as competition, cost of production, or research and
development.

478. The Manufacturer Defendants could have reported and published prices
that accurately reflected the actual, net prices of the at-issue diabetes medications.
However, in furtherance of and in order to conceal the Insulin Pricing Scheme the

Manufacturer Defendants deliberately published only the artificially inflated prices.

107



479. Notably, during the relevant time period, the Manufacturers published
prices in Massachusetts of $300-$400 for the same at-issue drugs that were sold in
other countries for less than $5.

480. Manufacturer Defendants have also publicly represented that they price
the at-issue drugs according to each drug’s value to the health care system and the
need to fund innovation and research. For example, briefing materials prepared for
Chief Executive Officer (CEO) Dave Ricks as a panelist at the 2017 Forbes Healthcare
Summit included “Reactive Key Messages” on pricing that emphasized the significant
research and development costs for insulin. During the relevant time period,
executives from Sanofi and Novo Nordisk also represented that research and
development costs were key factors driving the at-issue price increases.

481. These statements are also false. Between 2005 and 2018, Eli Lilly only
spent $680 million on R&D costs related to Humalog while earning $31.35 billion in
net sales during that same time period. In other words, Eli Lilly made more than 46
times its reported R&D costs on Humalog during this portion of the relevant time
period. Additionally, data reported in the 2021 Senate Report demonstrates that Eli
Lilly’s R&D spending for its entire “diabetes franchise”, including both insulins and
GLP-1s, was “Just one-third of its sales, goods and administrative expenses” for 2017-
2018.

482. Novo Nordisk has spent triple the amount it spends on R&D on stock

buyouts and shareholder dividend payouts in recent years.
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483. As for Sanofi, the 2021 Senate Report concluded that its R&D spending
on Lantus, Soliqua, Toujeo, Apidra, and one other diabetes medication accounted for
a “fraction of the company’s reported revenue from its diabetes franchise” between
2014-2018.

484. The Manufacturers’ list prices were artificially inflated in furtherance of
the Insulin Pricing Scheme to generate profits for the Manufacturer and PBM
Defendants.

485. Manufacturer Defendants affirmatively withheld the truth from
Massachusetts diabetics and payors and specifically made these misrepresentations
in furtherance of the Insulin Pricing Scheme and to induce reliance in diabetics and
payors to purchase their at-issue drugs.

486. PBM Defendants ensured that the Manufacturers’ artificially inflated
list prices harmed diabetics by requiring that their contracts with both pharmacies
and with payors included them as the basis for payment.

487. PBMs perpetuate the use of the artificially inflated insulin prices
because it allows them to obscure the actual price any entity in the drug pricing chain
is paying for the at-issue drugs. This concealment and lack of transparency affords
Defendants the opportunity to construct and perpetuate the Insulin Pricing Scheme,
and to profit therefrom.

2. PBM Defendants deceived Massachusetts diabetics and payors

488. PBM Defendants have deceived diabetics and payors in Massachusetts.
489. Throughout the relevant time period, PBM Defendants have consistently

and repeatedly represented that: (a) their interests are aligned with diabetics and
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payors; (b) they work to lower the price of the at-issue drugs and, in doing so, they
achieve substantial savings for diabetics and payors; and (c) that the PBMs construct
formularies designed to improve the health of diabetics.

490. PBMs understand that diabetics rely on the PBMs to achieve the lowest
prices for the at-issue drugs and to construct formularies designed to improve their
health and lower costs.

491. At no time have the PBM Defendants disclosed their knowledge and
perpetuation of the artificially inflated list prices for the at-issue drugs; to the
contrary, the PBMs ensured that diabetics and payors pay based on those artificially
inflated list prices.

492. In addition to the general PBM misrepresentations discussed above in
the Parties section, throughout the relevant time period and continuing to this day,
PBM Defendants have purposefully, consistently, and routinely made
misrepresentations specifically about the at-issue Manufacturer Payments, formulary
construction, and the PBMs’ role in the diabetic pricing system. Examples include:

a. In a public statement issued on May 11, 2010, CVS Caremark
represented that it was focused on diabetes to “help us add value for
our PBM clients and improve the health of plan members . ..a PBM
client with 50,000 employees whose population has an average

prevalence of diabetes could save approximately $3.3 million a year
in medical expenditures.”

b. On June 22, 2010, Andrew Sussman, Chief Medical Officer of CVS
Caremark stated on national television that “CVS is working to
develop programs to hold down [diabetes] costs.”

c. In a public statement issued in November 2012, CVS Caremark
represented that formulary decisions related to insulin products “is
one way the company helps manage costs for clients.”
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494.

healthier lives and to help make the health system work better for
everyone.” (Emphasis added).

. In its 2017 Drug Report, CVS Caremark stated that the goal of its

pharmacy benefit plans is to ensure “that the cost of a drug is aligned
with the value it delivers in terms of patient outcomes . . . in 2018, we
are doing even more to help keep drugs affordable with our new
Savings Patients Money initiative.” (Emphasis added).

The PCMA website states, “PBMs have kept average out-of-pocket
(OOP) payments flat for beneficiaries with commercial insurance.”

. On March 12, 2019, OptumRx represented, “OptumRx is uniquely

able to deploy the broadest range of tools to rein in high drug prices,
[which] demonstrates our commitment to delivering better prices for
consumers.”

In 2024, Travis Tate, VP of Formulary and Trend Solutions for CVS

Caremark represented on CVS Health’s website that CVS Caremark’s “formulary

design continues to deliver savings while optimizing plan member experience.” Mr.

Tate further represented that CVS Caremark’s managed formularies deliver $4.8

billion in client savings and $138 in savings per patient. Mr. Tate also represented

that “[CVS Caremark is] dedicated to keeping member costs low so they can afford

their medications while limiting member disruption.”

495.

In April 2024, David Joyner, the Executive Vice President of CVS

Caremark, made the following representations in a Fortune article:

. “[CVS Caremark] exist[s] to make prescription drugs more

affordable.”

. “As we work to bring down costs, you'll hear from others who want to

raise [drug prices], specifically pharmaceutical companies who are
directly responsible for how drugs are priced in our country.”

“At CVS Caremark, we are creating a more transparent environment

for drug pricing in this country . . . for every drug from every
manufacturer for every condition and every patient.”
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“[CVS Caremark’s] size and scale allow us to go toe-to-toe with drug
companies, driving competition and negotiating discounts that make
the difference between someone affording their medication or going
without.”

. “[CVS Caremark] take[s] on every challenge, manage every drug, and

deliver savings and safety.”

496. CVS Caremark’s website represents it is “[w]orking to keep prescription

drug costs down for members and clients.” CVS Caremark further claims it is

“[ilmproving health through affordability” because “people are more likely to take

their prescribed medications when they know they can afford them —and that can lead

to better health outcomes.”

497. CVS Caremark also represents to diabetics on the CVS Health website:

a.

“Pharmaceutical manufacturers insist that increasing drug prices are
a result of them having to pay rebates. This is simply not true.”

“Pharmaceutical manufacturers also argue that PBMs retain the
rebates they negotiate, and that higher prices mean more rebates and
greater profits for PBMs. This is entirely false. Rebate retention also
has no correlation to higher drug prices.”

“At CVS Health, we are committed to using every tool possible and
continuing to drive innovation to bring down the cost of drugs. We
remain focused on providing the right drug to the right patient at the
right time at the lowest possible cost.”

498. Express Scripts claimed in a 2019 article titled “What’s a Pharmacy

Benefit Manager” that Express Scripts “work[s] with plan sponsors to provide a

benefit that delivers the best clinical outcome and the lowest possible cost.” Express

Scripts also publicly represented in this article:
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“By delivering smarter solutions to patients and clients, PBMs
provide better care and lower cost with every prescription, every
time.”

“Rebates do not raise drug prices, drug makers raise drug prices,
and they alone can lower them. Consider the cost of Humalog®
(insulin lispro): over the past seven years, the list price for this
medication has increased dramatically, yet the net cost has
remained relatively constant. Without PBMs, and specifically
without Express Scripts, plan sponsors would have paid
exponentially more for their prescription drugs.”

“We . . . negotiate with drug manufacturers so no one pays more
than they need to.”

“FACT: Public disclosure of negotiated rebates will not lower
prescription drug costs. #PBMs Express Scripts negotiates with drug
manufacturers to increase competition and lower costs for patients.”

499. Not only have PBM Defendants intentionally misrepresented that they

use their market power to save diabetics money, they also falsely disavowed that their

conduct drives the artificially inflated list prices higher. Examples include:

a.

On an Express Scripts’ earnings call in February 2017, CEO Tim
Wentworth stated, “Drugmakers set prices, and we exist to bring
those prices down.”

Larry Merlo, head of CVS Caremark sounded a similar refrain in
February 2017, “Any suggestion that PBMs are causing prices to rise
is simply erroneous.”

In 2017, Express Scripts’ Wentworth went on CBS News to again
argue that PBMs play no role in rising drug prices, stating that PBMs
work to “negotiate with drug companies to get the prices down.”

During the April 2019 Congressional hearings, when asked if PBM-
negotiated rebates and discounts were causing the insulin price to
increase, OptumRx’s Chief Medical Officer answered, “we can’t see a
correlation when rebates raise list prices.”

In 2019, when testifying under oath before Congress on the rising
price of insulins, then Senior Vice President Amy Bricker of Express
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Scripts testified, “I have no idea why the prices [for insulin] are so
high, none of it is the fault of rebates.”

f. In 2023 when testifying before Congress about insulin prices,
Heather Cianfrocco stated, “[OptumRx] has been at the forefront of
efforts to make insulin more affordable.” Ms. Cianfrocco continued,
“we support and encourage lower list prices across the board.”

500. Throughout the relevant time period, PBM Defendants have also
misrepresented that they are transparent about the Manufacturer Payments that
they receive and that they pass along (or do not pass along) to payors. As stated above,
PBM Defendants retain many times more in total Manufacturer Payments than the
traditional formulary “rebates” they may pass through—in whole or part—to payors.

501. Despite this, in 2011, OptumRx’s President stated: “We want our clients
to fully understand our pricing structure . . . [e]veryday we strive to show our
commitment to our clients, and one element of that commitment is to be open and
honest about our pricing structure.”

502. In a 2017 CBS News interview, Express Scripts’ CEO, represented,
among other things, that Express Scripts was “absolutely transparent” about the
Manufacturer Payments it receives and that payors, “know exactly how the dollars
flow” with respect to these Manufacturer Payments.

503. When testifying before Congress in April 2019, Amy Bricker, then
President of Express Scripts, had the following exchange With Representative John
Sarbanes of Maryland regarding the transparency (and lack thereof) of the
Manufacturer Payments:

Ms. Bricker. The rebate system is 100 percent transparent to the plan

sponsors and the customers that we service. To the people that hire us,
employers of America, the government, health plans, what we negotiate
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for them is transparent to them. . . [However] the reason I'm able to get
the discounts that I can from the manufacturer is because it’s
confidential [to the public].

Mzr. Sarbanes. What about if we made it completely transparent? Who
would be for that?

Ms. Bricker. Absolutely not . . . it will hurt the consumer.
Mzr. Sarbanes. I don’t buy it.

Ms. Bricker — prices will be held high.

Mr. Sarbanes. I am not buying it. I think a system has been built that
allows for gaming to go on and you have all got your talking points. Ms.
Tregoning [of Sanofi], you have said you want to guarantee patient access
and affordability at least ten times, which is great, but there is a
collaboration going on here . . . the system is working for both of you at
the expense of the patient. Now I reserve most of my frustration for the
moment in this setting for the PBMs, because I think the lack of
transparency is allowing for a lot of manipulation. I think the rebate
system 1is totally screwed up, that without transparency there is
opportunity for a lot of hocus-pocus to go on with the rebates. Because
the list price ends up being unreal in certain ways except to the extent
that it leaves certain patients holding the bag, then the rebate is
negotiated, but we don't know exactly what happens when the rebate is
exchanged in terms of who ultimately benefits from that. And I think we
need more transparency, and I do not buy the argument that the patient
is going to be worse off, the consumer is going to be worse off if we have
absolute transparency . . . I know when you started out, I understand
what the mission was originally with the PBMs . . . But now things have
gotten out of control. You are too big and the lack of transparency allows
you to manipulate the system at the expense of the patients. So I don't buy
the argument that the patient and consumer is going to get hurt if we
have absolute transparency. (Emphasis added)

504. Throughout the relevant time period, the PBMs have made the foregoing
misrepresentations consistently and directly to Massachusetts diabetics through
member communications, formulary change notifications, and through extensive

direct-to-consumer pull through efforts engaged in with the Manufacturers.
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505. PBM Defendants also make these same representations directly to their
Massachusetts payor clients—that their interests are aligned with their payor clients,
that they lower the price of the at-issue drugs, and that their formulary construction
is for the benefit of diabetics.

506. The above stated PBM Defendants’ representations are misleading and
deceptive, and the Defendants knew they were deceptive when they made these
representations.

507. Contrary to their representations that they lower the price of the at-issue
drugs for diabetics, PBMs’ formulary construction and the Manufacturer Payments
they receive in exchange for formulary placement have caused the price paid by
diabetics and payors to significantly increase.

508. For example, diabetics in Europe and Canada pay significantly less for
their diabetes medications than diabetics in the United States who are affected by the
Insulin Pricing Scheme.

509. In addition, diabetics that receive their medications from federal
programs that do not utilize PBMs also pay significant less. For example, in December
2020, the United States House of Representatives Committee on Oversight and
Reform issued a Drug Pricing Investigation Report that found that federal health care
programs that negotiate directly with the Manufacturers (such as the Department of
Veterans Affairs), and thus are outside the PBM Defendants’ scheme, paid $16.7

billion less from 2011 through 2017 for the at-issue drugs than the Medicare Part D
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program which relies on the PBM Defendants to set their at-issue drug prices (and
thus are victims of the PBMSs’ concerted efforts to drive up the list prices).

510. The NYT PBM Investigation concluded:

The job of the P.B.M.s is to reduce drug costs. Instead, they frequently

do the opposite. They steer patients toward pricier drugs, charge steep

markups on what would otherwise be inexpensive medicines and extract

billions of dollars in hidden fees, a New York Times investigation found.

511. The NYT PBM Investigation further “found that the largest PBMs often
act in their own financial interest, at the expense of their clients and patients.” Among

the findings of the NYT PBM Investigation:

a. PBMs sometimes push patients toward drugs with higher out-of-
pocket costs, shunning cheaper alternatives.

b. They often charge employers . . . multiple times the wholesale price
of a drug, keeping most of the difference for themselves. That
overcharging goes far beyond the markups that pharmacies, like
other retailers, typically tack on when they sell products.

¢. The largest PBMs recently established subsidiaries that harvest
billions of dollars in fees from drug companies, money that flows
straight to their bottom line and does nothing to reduce health care
costs.

512. Contrary to their representations that they work to promote the health
of diabetics, as a result of the Insulin Pricing Scheme many diabetics have been priced
out of these life-sustaining medications. As a result, many of these diabetics are forced
to either ration their insulin or to skip doses. This behavior is dangerous to a diabetic’s
health and can lead to a variety of complications and even death.

513. Both PBM and Manufacturer Defendants knew that these

representations were misleading and deceptive when they made them, and
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eliminating the loss of adherence would lead to another $3.6 billion in savings, for a
combined potential savings of $8.3 billion.

529. Lack of adherence to diabetes medications also has a significant adverse
effect on labor productivity in terms of absenteeism (missing work due to health-
related reasons), presenteeism (being present at work but not productive), and
disability (inability to perform necessary physical tasks at work).

% The Insulin Pricing Scheme has damaged Massachusetts
diabetics

530. Massachusetts’ diabetics, whether insured or not, pay a substantial part
of their diabetic drug costs based on Defendants’ artificially inflated list prices
generated by the Insulin Pricing Scheme and thus have been directly damaged.

531. The Manufacturer Defendants’ list price increases have resulted in high
costs for both insured patients and uninsured. In 2019, the Department of Health and
Human Services found that for patients using diabetes medications with commercial
insurance, 19% of insulin prescriptions required out-of-pocket costs exceeding $70.
For uninsured patients, 27% of insulin prescriptions involved costs greater than $70.

532. The Insulin Pricing Scheme has caused the prices that Massachusetts
diabetics must pay for insulin and other diabetic drugs to skyrocket over the last
fifteen years.

533. In addition to financial losses, for many diabetics in Massachusetts, the
Insulin Pricing Scheme has cost them their health and emotional well-being. As a

result of increased prices and the fact that the PBM Defendants have been excluding
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more affordable diabetes medications from their formularies, many Massachusetts
diabetics have been priced out of these life sustaining medications.

534. Unable to afford Defendants’ price increases, many diabetics in
Massachusetts have begun to engage in highly risky behaviors with respect to their
diseaée, such as rationing their medications, skipping their refills, injecting expired
insulin, reusing needles, and avoiding doctors’ visits. To compensate for their lack of
treatment, some patients starve themselves, foregoing one or even two meals a day.
These practices—which ineffectively control blood sugar levels—can lead to serious
complications such as kidney disease and failure, heart disease and heart attacks,
infection, amputation, and blindness, which harm not only the individual persons
affected, but also harm the Massachusetts healthcare system as a whole by
burdening its resources and the Massachusetts economy by requiring additional
millions of dollars of additional revenues to be spent.

535. A recent study by Yale researchers found that 14% of diabetics face
“catastrophic” spending on insulin (defined as 40% of their income beyond what they
spend on food and housing) and nearly half of diabetics reported rationing their
insulin supply because of its cost.

536. In addition to insulin, recent articles have also described GLP-1s as an
absolute gamechanger for people living with diabetes, however they have been priced

out of the reach of tens of millions of people because of the Insulin Pricing Scheme.
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548. These affordability measures fail to address the structural issues that
have given rise to the price hikes. Rather, these steps are merely public relations
stunts that do not solve the problem.

549. Forexample, in March 2019, Defendant Eli Lilly announced that it would
produce an authorized generic version of Humalog, “Insulin Lispro,” and promised
that it would “work quickly with supply chain partners to make [the authorized
generic] available in pharmacies as quickly as possible.”

550. However, in the months after Eli Lilly's announcement, reports raised
questions about the availability of “Insulin Lispro” in local pharmacies.

551. Following this, a Congressional staff report was issued examining the
availability of this drug. The investigative report, Inaccessible Insulin: The Broken
Promuise of Eli Lilly's Authorized Generic, concluded that Eli Lilly's lower-priced,
authorized generic insulin was widely unavailable in pharmacies across the country,
and that the company has not taken meaningful steps to increase insulin accessibility
and affordability.

552. The conclusion of the report was that: “Eli Lilly has failed to deliver on
its promise to put a more-affordable insulin product on the shelves. Instead of giving
patients access to its generic alternative, this pharmaceutical behemoth is still
charging astronomical prices for a drug people require daily and cannot live without.”

553. In addition, in 2023 the Manufacturer Defendants significantly lowered
the list prices of certain insulins (in some cases by as much as 70%). While the

Manufacturer Defendants each made public statements that the price reductions were
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designed to help diabetics by making insulin affordable, those statements obscure the
true motivations behind these price cuts.

554. First, the Manufacturer Defendants could have taken these steps years
ago. Taking this action now only confirms how grossly and artificially inflated their
prices have been for years.

555. Second, even with the price cuts, the Manufacturer Defendants are still
making sizeable profits, and the price is still significantly inflated compared to other
countries. As reported in a 2023 Los Angeles Times article:

Moreover, the price rollback still doesn’t bring Lilly insulin back to where
it should be on an inflation-adjusted basis compared with the price of its
key product, Humalog, upon its launch in 1996. Back then, Humalog cost
$21 per vial, which would be about $40 in today’s money; the rollback
will reduce the price of a vial from $274.70 to $66.40, according to
calculations by the Washington consulting firm Veda Partners. So it’s
still higher by two-thirds than it should be, accounting for inflation . . .

“Lilly is going to bank a lot of goodwill for this, without taking
necessarily a big hit to their bottom line,” says Andrew Mulcahy, senior
researcher at Rand Corp. and lead author of a 2020 Rand comparison of
insulin prices in the U.S. and other countries. That analysis showed that
U.S. insulin prices were way out of line with the rest of the world: For
example, a benchmark unit cost (in U.S. dollars) $6.94 in Australia, $12
in Canada and $7.52 in Britain — but nearly $100 in the U.S. Even if
Lilly’s price cuts are followed by its competitors, “U.S. prices are still
higher than prices in the other countries,” Mulcahy told me, though by
two to three times rather than by 10 times.

556. Third, despite years of growing recognition of harm to patients from high
diabetic drug pricing, the Manufacturer Defendants did not actually lower their prices
of certain insulins until regulatory change forced the price cuts. As explained in the

FTC Complaint:
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564. Even today, lack of transparency in the pricing of diabetes medications
and the arrangements, relationships, and agreements between and among
Manufacturer Defendants and PBM Defendants that result from the Insulin Pricing
Scheme continue to obscure Defendants’ unlawful conduct.

565. For these reasons, the discovery rule tolls all applicable statutes of
limitations.

566. Fraudulent Concealment Tolling

567. As discussed above, Defendants’ knowing and active fraudulent
concealment and denial of the facts alleged herein, as described in detail above, also
tolls any applicable statutes of limitation.

568. Estoppel

569. Defendants were under a continuous duty to disclose to the
Commonwealth or Massachusetts diabetics the_ true character, quality and nature of
the prices upon which payments for diabetes medications were based, and the true
nature of the services being provided.

570. Based on the foregoing, Defendants are estopped from relying on any
statutes of limitations in defense of this action.

571. Continuing Violations

572. Any applicable statutes of limitations are also tolled because
Defendants’ activities have not ceased and still continue to this day and thus any
causes of action are not complete and do not accrue until the tortious and

anticompetitive acts have ceased.
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587. By engaging in the Insulin Pricing Scheme, as described herein,
Defendants have committed deceptive trade practices in the conduct of trade or
commerce in violation of G.L. ¢. 93A, § 2 and interpreting regulations.

588. In furtherance of the Insulin Pricing Scheme, at least once a year for each
year during the relevant time period, the Manufacturer Defendants reported and
published artificially inflated list prices to compendia, pharmacies, PBMs, and
distributors. In doing so the Manufacturers held these prices out to be reasonably
related to the actual net prices realized by the Defendants and to be prices that arose
from competitive and transparent market factors.

589. The Manufacturer Defendants’ list prices are so untethered from the
actual, net price realized by Defendants, as well as from the cost to manufacture,
market, and sell the at-issue drugs, as to constitute a deceptive price.

590. Further, the Manufacturer Defendants misrepresented that their price
increases for the at-issue drugs were driven by research and development and
benefited diabetics and concealed the true reasons for the increases.

591. In reality, the Manufacturer Defendants raised their list prices (and
corresponding Manufacturer Payments) solely for the purposes of increasing their and
the PBMs’ profits at the expense of diabetics.

592. PBM Defendants then granted preferred formulary positions to the at-
issue drugs with the highest list price and highest Manufacturer Payments and
excluded drugs with lower list price drugs. In doing so, the PBM Defendants ensured

that diabetics only had access to higher priced diabetes medications (which were more
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598. Defendants knew that their misrepresentations and omissions were and
are deceptive, and those misrepresentations and omissions are and were willful.

599. By their misrepresentations and omissions, Defendants have violated
and are violating Chapter 93A, § 2 and the Attorney General’s regulations, including
940 C.M.R. §§ 3.02, 3.04, 3.05, 3.13, 3.16, and § 6.05 and these proceedings are in the
public interest.

600. G.L.c.93A, § 4, provides that the Court may issue injunctions to restrain
acts and practices that are unlawful under Chapter 93A, order and impose civil
penalties of up to $5000 for each violation, order and impose judgments as may be
necessary to restore to any person who has suffered any ascertainable loss by reason
of Defendants’ unlawful conduct, and order for the payment of the reasonable costs of
investigation and litigation of each such violation, including reasonable attorneys’
fees.

601. The Commonwealth seeks such injunctive relief as may be determined
to be appropriate in order to cease Defendants’ unlawful conduct, an order requiring
Defendants to pay all restitution and other relief that may be owed to Massachusetts
diabetics affected by Defendants’ unlawful acts and practices, an imposition of civil
penalties, together with the reasonable costs of the Commonwealth’s investigation
and litigation, including reasonable attorneys’ fees.

SECOND CAUSE OF ACTION

Defendants Committed Unfair Acts or Practices in Violation of the
Massachusetts Consumer Protection Act
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Unjust Enrichment

609. The Commonwealth re-alleges and incorporates herein by reference each
of the allegations contained in the preceding paragraphs.

610. Defendants knowingly, willfully, and intentionally deceived
Massachusetts diabetics, and have received a financial windfall from the Insulin
Pricing Scheme at the expense of Massachusetts diabetics.

611. Defendants wrongfully secured and retained unjust benefits from
Massachusetts diabetics, in the form of amounts paid for diabetes medications and
Manufacturer Payments collected based on the artificially inflated prices generated
by the Insulin Pricing Scheme.

612. Itisinequitable and unfair for Defendants to retain these benefits.

613. Defendants knowingly accepted the unjust benefits of their unfair and
deceptive conduct.

614. Defendants have been enriched by revenue resulting from the Insulin
Pricing Scheme while Massachusetts diabetics have been impoverished by
Defendants’ misconduct. Defendants’ enrichment and Massachusetts diabetics’
impoverishment are connected.

615. Accordingly, Defendants should not be permitted to retain the proceeds
from the benefits conferred upon them by the Insulin Pricing Scheme. The
Commonwealth seeks disgorgement of Defendants’ unjustly acquired profits and other
monetary benefits resulting from their unlawful conduct; and seeks restitution and/or

recission, in an equitable and efficient fashion to be determined by the Court.
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