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I. REQUEST FOR LEAVE TO OBTAIN FURTHER APPELLATE 
REVIEW 

 
 Pursuant to Mass.R.App.P. 27.1, the plaintiffs-

appellants request that this court grant further 

appellate review of the appeals court’s decision 

issued on May 17, 2019.  As grounds therefore, they 

state that further appellate review is necessitated by 

substantial reasons affecting the public interest and 

the interests of justice.   

 

Introduction 

This case addresses the confusion that underlies 

the lis pendens statute which warrants clarification 

by this court.  And, more specifically, whether the 

plaintiffs’ complaint to enforce an offer to purchase 

real estate (OTP) executed by the seller and plaintiff 

buyers, relying upon McCarthy v. Tobin, 429 Mass. 84 

(2009), was improperly determined as frivolous.  “The 

devil that lurks in offers to purchase real estate and 

like instruments which contemplate further 

documentation regarding the same subject matter, once 

again has triumphed.”  McCarthy v. Tobin, 44 Mass. 

App. Ct. 274 (1997), aff’d, 429 Mass. 84 (2009). 
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II. STATEMENT OF PRIOR PROCEEDINGS 
 

On September 22, 2017, the plaintiffs filed their 

verified complaint seeking specific performance of a 

contract for the sale of a home in Lexington.  Add. 

43-49.1  They sought additional relief as well as 

damages.  Id.  As an adjunct to their complaint, they 

sought endorsement of a memorandum of lis pendens, 

which was granted after hearing.  R.A. 59.   

On March 12, 2018, the defendant filed a special 

motion to dismiss pursuant to G.L. c.184, §15(c) 

(statute).  R.A. 86-87.  On April 13, 2018, the judge, 

evaluating and deciding multiple disputed facts, in 

the light most favorable to the moving party, the 

seller, relying upon incompetent affidavits and 

deciding the parties’ states of mind, found that the 

complaint lacked any reasonable factual support, thus 

“frivolous,” and allowed the defendant’s special 

motion to dismiss and awarded attorney’s fees and 

costs.  Add. 30-42.   

The appeals court, as a three judge panel, 

affirmed the judgment on May 17, 2019, and published a 

                                                 
1 Record citations are to the addendum appended to this 
application by page (Add._____) as well as the 
appendix by page (R.A. ____) filed by the appellants 
in the appeals court.   
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memorandum and order pursuant to its Rule 1:28.  Add. 

24-29.  The appeals court exercised its discretion to 

deem the plaintiffs’ objections to the affidavits 

waived because, technically, they were located in the 

“standard of review” rather than in the “argument” 

section of their brief.2  Add. 26 n. 2.   

 

III. STATEMENT OF FACTS 

Six days after the defendant-seller accepted the 

plaintiff buyers’ offer to purchase a home in 

Lexington for $2,260,000, the seller declared that he 

“could not make the deal work.”  Add. 56.    

 

The Offer to Purchase (OTP) 

 On September 8, 2017, the buyers and seller 

executed an “Offer to Purchase Real Estate” (OTP) for 

the home.  Add. 50.   

The OTP contained the offer, acceptance, full 

consideration, location and description of the 

                                                 
2 Mass.App.R.Civ.P. 1(a) states that the rules of 
appellate procedure “shall be construed, administered, 
and employed to secure the just, speedy, and 
inexpensive determination of appeals.”  Id. 
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property, and dates for execution of the purchase and 

sale agreement (P&S) and the closing.3 Add. 44-45, 50.     

 Although the home was offered and advertised as a 

completed home, the seller and buyers clearly 

understood that it was not complete.  Add. 45.  

Consequently, they executed an addendum to the OTP 

entitled “180 Grant Street Offer Summary.”4  Add. 52.   

 

The Defendant’s Repudiation of the Contract 

In the week between September 8, 2017, and 

September 14, 2017, no proposed P&S was ever received 

by the buyers from the seller.  Add. 45, 53-60.   

On September 14, 2017, the seller emailed the 

buyers’ broker and declared that he “could not make 

this deal work.”  Add. 56.   

The buyers filed suit and a lis pendens request.  

Add. 43-49; R.A. 24.  The seller filed a special 

motion to dismiss.  R.A. 86.  The judge heard no 

evidence and the defendant’s special motion to dismiss 

was decided solely on documentary evidence including 

                                                 
3 The OTP also contained notice that it was a “legal 
document that creates binding obligations.”  Add. 50. 
4 The OTP and addenda with enumeration of the 
incomplete items were included in the appendix filed 
by the appellant in the appeals court and is appended 
to this application.  Add. 50-52. 
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the three contested affidavits.  Add. 30-42.  The 

judge explicitly relied upon, as did the appeals 

court, the three affidavits.  Add. 24-42.     

 

The Three Affidavits 

1. The First Lyle Affidavit 

 Affiant Lyle begins by admitting that he has no 

personal knowledge of the activities of the parties 

prior to their signing of the OTP and that he was 

retained only after it was executed.  Add. 80.  He 

purports to affirm what the parties were thinking at 

the time they jointly executed the OTP.  Add. 80-83.  

He states that in his estimation the parties did not 

intend to be bound by the signing of the offer 

documents.  Id.  The affiant also asserts legal and 

other opinions that the signed offer summary was 

“vague” and “does not indicate that an agreement was 

reached.”  He also offers opinion that “the offer is 

invalid and unenforceable….”  Id.  He opines that “in 

his experience” matters that are left vague are 

negotiated in a purchase and sale agreement.  Id.   

2. Lyle’s Second Affidavit 

 Lyle’s second affidavit contains statements 

describing settlement negotiations, legal conclusions, 
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and opinions as to how contested material facts are to 

be resolved by the judge in dispositive summary 

judgment.  Add. 84-86.   

3. The Daus-Haberle Affidavit 

Peter Daus-Haberle (one of the two members of the 

defendant, 180 Grant Street, LLC) asserts opinions and 

conclusions.  Add. 61-69.  Many, if not most of his 

facts are disputed by plaintiffs’ verified complaint 

and the documents appended to it.5  Add. 43-49, 61-69.   

By way of example, Daus-Haberle asserts in his 

affidavit that the parties did not reach an agreement 

on the items contained in the offer summary that he 

himself had signed without condition.  Add. 64, 73.  

This is contradicted by the buyers’ verified complaint 

at paragraph 20 (“the addendum contained features to 

be completed by defendant/seller prior to closing in 

order to bring the property to its advertised 

condition”).  Add. 45.   

Daus-Haberle states that “no agreement had been 

reached between the Seller and Buyer as to any of 

these items…,” referring to the items listed in the 

offer summary.  Add. 64.  In fact, his statement goes 

                                                 
5 The defendant filed no verified pleadings.   
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beyond personal knowledge to the realm of speculation 

and conjecture of another party’s state of mind.  

 

IV. STATEMENT OF POINTS AS TO WHICH FURTHER APPELLATE 
REVIEW IS SOUGHT 

 
1. Whether it was error for the appeals court to 

affirm the judge’s decision which essentially 
processed the matter as an abbreviated jury 
waived trial, resolving disputed issues of intent 
and disputed material facts in the light most 
favorable to the seller moving party.  
 

2. Whether it was plain error for the judge to find, 
and the appeals court to approve, that the 
plaintiffs’ complaint was frivolous, that is, 
devoid of any reasonable factual support.   
 

3. Whether the appeals court should have reviewed 
the evidence in this case de novo, inasmuch as 
the judge effectively treated the case as one on 
summary judgment or a motion to dismiss under 
Mass.R.Civ.P. 12(b)(6).  
 

4. Whether the standard of appellate review of 
special motions under the statute should be 
considered and clarified by this court. 
 

5. What does the statute say about the quality of 
affidavits and do the affidavits in this case 
meet that standard? 

 
6. Whether it was an abuse of discretion for the 

appeals court, in a footnote, to rule that the 
buyer-plaintiffs had waived objection to the 
affidavits commenting: 1) that the objection was 
not raised before the judge; and 2) that the 
objections were not contained in the “argument” 
section of the brief.  
 

7. Whether the cases relied upon by the appeals 
court appropriately support the reasoning and 
decision of that court.    
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V. REASONS FOR FURTHER APPELLATE REVIEW  
 

1. It Was Error For The Motion Judge To Resolve 
Disputed Issues Of Intent And Disputed Material 
Facts, Acting As Fact Finder 
 

 This dispute, while it may boil down to McCarthy 

v. Tobin, 429 Mass. 84 (2009), is replete with 

disputed facts requiring fair resolution to determine 

what the parties intended at the time they executed 

the OTP (with addenda), and what efforts were made, 

especially by the seller, to make the transaction 

work.6  Levenson v. L.M.I Realty Corp., 31 Mass.App.Ct. 

127, 130 (1991) (intention of the parties will present 

a question of fact).   

It is a case which must focus on what they were 

intending at the time of execution, not later 

discussions, not repudiation.  See Duff v. McKay, 89 

Mass.App.Ct. 538, 544 (2016) (an enforceable agreement 

requires a present intent of the parties at the time 

of formation to be bound by those terms) (emphasis 

added). 

                                                 
6 Whether the seller made a good faith effort to make 
the contract work was ignored by the motion judge and 
the appeals court.  Anthony’s Pier Four, Inc. v. HBC 
Assoc., 411 Mass. 451, 472 (1991) (every contract 
implies good faith and fair dealing between the 
parties to it).   
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The judge’s decision clearly did not depend on a 

discrete issue of law or interpretation, but rather 

global consideration of interchange between these 

parties.  It must be reemphasized that the OTP was 

executed for an incomplete house, and that it 

obviously required completion of those items in order 

for the transfer of a completed home.  Kourouvacilis 

v. General Motors Corp., 410 Mass. 706, 715-716 

(judgment is appropriate only where there is no 

dispute as to the salient facts or if only a question 

of law is involved).  See also David J. Tierney, Jr., 

Inc. v. T. Wellington Carpets, Inc., 8 Mass.App.Ct. 

237, 239 (1979) (determining existence of contract is 

only for the judge where the evidence consists only of 

writing, or is uncontradicted).   

 

2. It Was Plain Error For The Motion Judge To Find, 
And The Appeals Court To Approve, That The 
Plaintiffs’ Complaint Was Frivolous  
 
Under Mass.R.Civ.P. 12(b)(6), a complaint should 

not be dismissed for failure to state a claim unless 

it appears beyond doubt that the plaintiff can prove 

no set of facts in support of his claim which would 

entitle him to relief.   Iannoachino v. Ford Motor 

Co., 451 Mass. 623, 636 (2008).  Under Mass.R.Civ.P. 
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56, a claim cannot be resolved on a motion for summary 

judgment where a reasonable jury could return a 

verdict for the nonmoving party.”  Dennis v. Kaskel, 

79 Mass.App.Ct. 736, 741 (2011).   

The applicants in this case argue that the 

statute’s language, “devoid of any reasonable factual 

support” should be considered in the reflection of 

rules 12(b)(6) and 56.   

The plaintiffs’ claims were not “frivolous” under 

whatever standard or definition.  The simple question 

is, was there any reasonable factual support for the 

claims.  The OTP, the signatures, and the seller’s 

remorse over his level of profit, all undisputed, set 

forth some reasonable basis for the plaintiffs’ 

claims.  Indeed, the motion judge correctly found that 

the plaintiffs had a “colorable legal argument” and 

that they “ably identified the avenue that would allow 

the court to find an enforceable agreement.”  Add. 37.   

 

3. De Novo Review 

Is the motion judge’s decision entitled to de 

novo review?  As will be discussed below, the standard 

of review in these cases is unsettled and warrants 

clarification.  Examination of the judge’s action and 
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the appeals court decision fairly describes a summary 

judgment or a decision after incomplete jury waived 

trial, and prior to routine pretrial discovery.  This 

abbreviated protocol may be fair when the judge 

considers a lis pendens motion if the facts are 

uncontested and the decision can be made on a discrete 

question of law.  See Faneuil Investors Group, Ltd. 

P’ship v. Bd. of Selectmen, 458 Mass. 1 (2010); McMann 

v. McGowan, 71 Mass.App.Ct. 513 (2008). 

This court and the appeals court have, by time 

honored tradition, granted de novo review when a 

thoughtful and conscientious complaint has been 

summarily decided by a single judge.7   

 

4. Clarification of the Standard of Appellate Review 

The standard of review should be clarified by 

this court.  The appeals court relied upon Faneuil 

Investors Group, Ltd. P’ship v. Bd. of Selectmen, 

supra; McMann v. McGowan, supra to justify (a) 

disregarding contested affidavits and (b) defining its 

standard as review for error of law or abuse of 

                                                 
7 The applicant also notes that the appeals court 
decision, a rule 1:28 case, was decided by a three 
judge panel, and in the appeals court tradition has 
been determined to be of low significance not 
warranting oral argument to a full panel.   
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discretion in applying the statute.  The appeals court 

rejected the plaintiffs’ request for de novo review.   

Faneuil Investors Group, Ltd. P’ship v. Bd. of 

Selectmen, supra, was determined upon a discrete issue 

of law with no disputed facts requiring resolution.  

McMann v. McGowan, supra, similarly, was decided upon 

a discrete question of interpreting the language of 

“in hand” delivery in a purchase and sale agreement.  

McMann was essentially and also a case with no 

disputed facts.   

Similarly in Galipault v. Wash Rock Invs., LLC, 

there were no disputed facts.  65 Mass.App.Ct. 73, 82 

(2005).  Cf. Germagian v. Berrini, 60 Mass.App.Ct. 456 

(2004) (granting summary judgment after completion of 

discovery and where there was no genuine issue as to 

any material fact).   

Each of these cases was decided upon a discrete 

issue of law with no factual dispute.  These cases 

present no reasonable standard of review for the case 

at bar, with substantial facts that need to be 

evaluated and resolved.  McCarthy v. Tobin, supra.   
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5. The Statute’s Specifications For Affidavits 
 

The statute is succinct.  The statute instructs 

the motion judge as to what evidence is to be 

considered in acting on a motion to dismiss.  “In 

ruling on the special motion to dismiss the court 

shall consider verified pleadings and affidavits, if 

any, meeting the requirements of the Massachusetts 

rules of civil procedure.”  G.L. c.184, §15(c) 

(emphasis added).   

In this application, at pages 8-10, the 

plaintiffs summarize the assertions in each of the 

three contested affidavits.  In summary, a cursory 

reading of these highly prejudicial affidavits 

discloses noncompliance with the rules of evidence and 

the Massachusetts Rules of Civil Procedure.  The 

applicant requests that this court consider the seven 

pages of argument contained in their brief to the 

appeals court at pages 2-8.  Add. 110-116. 

 

6. Waiver Of Objections 

On the issue of waiver of objection to the 

affidavits, the appeals court is simply unfair.  In 

view of the succinct instruction in the statute to the 

motion judge as to the quality of acceptable 
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affidavits, it is not fair that the appeals court 

implicitly ruled that some additional red flag needed 

to be raised by the plaintiffs below.   

As for the appeals court’s rejection of the 

appellants’ seven pages of arguments addressing the 

incompetency of the affidavits, the rejection is 

abusive of discretion.  Essential to most competent 

appellate arguments to this court and to the appeals 

court is the appellants’ statement as to the 

appropriate standard of review.   

The Massachusetts Rules of Appellate Procedure 

are to be “construed, administered, and employed to 

secure just, speedy, and inexpensive determination of 

appeals.”  Mass.R.App.P. 1(a).  For the appeals court 

in this case to deny consideration of the appellants’ 

objection because those objections were located in the 

standard of review argument, seems, frankly, 

inappropriate and constitutes an abuse of discretion.   

 

7. Cases Relied Upon by the Appeals Court 

The cases relied upon by the appeals court are 

inapplicable or, to a great extent, insufficient to 

support its decision. 
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The citation to Faneuil Investors Group, Ltd. 

P’ship v. Bd. of Selectmen, supra, adds nothing.  The 

case simply identifies the fact of a statute, and 

quotes a brief excerpt from it.   

McMann v. McGowan, supra, is cited as 

establishing the standard as review for error of law 

or abuse of discretion.  However, the entire case 

turns on a simple and discrete question of the meaning 

of “in hand” delivery.  There are no disputed facts.   

Weiler v. Portfolioscope, Inc., 469 Mass. 75, 86 

(2014), supports that the appeals court has the 

discretion to treat as waived, or not, issues neither 

raised below nor raised in the argument section of the 

plaintiffs’ brief.  Please refer to comments in the 

application above at pages 16-17. 

Germagian v. Berrini, supra, is cited by the 

appeals court to reason that negotiations and behavior 

subsequent to the execution of the OTP document can be 

relevant to the ultimate determination of the parties’ 

intention under the McCarthy standard.  The case does 

not say that such evidence can be considered if it is 

inadmissible because non-compliant with statutory 

requirements or the rules of evidence.  Further, the 

applicants do not argue that such evidence, if were 
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properly admitted, could not be considered as factors 

under McCarthy in evaluation of the entire transaction 

to determine the intent of the parties.  But, it 

should be noted that Germagian was summary judgment on 

an undisputed record before the motion judge.   

Galipault v. Wash Rock Invs., LLC, supra, is 

ambiguous in regard to the standard of review.  It 

refers to the ordinary standard in a G.L. c. 231, § 

118 case (that involves an “analysis... [and] 

examination of the same factors properly considered by 

the judge in the trial court in the first instance”.)  

65 Mass.App.Ct. at 82 (emphasis added).   

The court goes on to say that the judge’s 

“conclusions of law are subject to broad review and 

will be reversed if not correct [and] [w]hile weight 

will be accorded to his exercise of discretion, an 

order predicated solely on documentary evidence 

permits the appellate court to draw its own 

conclusions.”  Id.   

This is not clear instruction with respect to 

appellate review appropriate for this case.  Clarity 

is lacking to permit fair review of the decision for 

the case at bar.  
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VI. CONCLUSION 
 
No single discrete question of law appears in 

this case.  The judge sifted through documents which 

clearly evidenced disputed facts.  The list of addenda 

and later discussion and indeed the seller’s abrupt 

repudiation, among other disputed facts, after routine 

discovery, may suggest that the seller got a better 

offer or decided that the market was going up, who 

knows?  A jury or jury waived judge should determine 

the intent of the parties.  In order to prevent a 

substantial injustice, the plaintiffs urges this court 

to grant them application for leave to obtain further 

appellate review of these important issues to the real 

estate and conveyancing bar.   

 

     Respectfully submitted, 
     Jack and Sandra DeCicco, 
     By their attorneys, 
 

     /s/ John J. Bonistalli    

JOHN J. BONISTALLI, ESQUIRE 
BBO #049120 
JENNIFER M. LEE, ESQUIRE 
BBO #677949 
LAW OFFICES OF JOHN J. BONISTALLI 
160 Federal Street, 15th Floor 
Boston, MA 02110 
617-737-1771  

 
 
Dated: June 7, 2019 
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COMMONWEALTH OF MASSACHUSETTS 

APPEALS COURT 

18-P-1051

JACK DECICCO & another1 

vs. 

180 GRANT STREET, LLC. 

MEMORANDUM AND ORDER PURSUANT TO RULE 1:28 

On September 22, 2017, Jack and Sandra DeCicco, the 

plaintiffs, filed suit for breach of contract, breach of the 

implied covenant of good faith and fair dealing, 

misrepresentation, and specific performance, against the 

defendant, 180 Grant Street, LLC.  A judge approved the 

plaintiffs' application for a memorandum of lis pendens on 

October 4, 2017.  On April 17, 2018, a judge allowed the 

defendant's special motion to dismiss the plaintiffs' complaint 

pursuant to G. L. c. 184, § 15 (c), of the lis pendens statute.  

The judge also ordered the plaintiffs to pay the defendant's 

attorney's fees and costs.  The lis pendens on the property 

subject to this suit remains on record at the Middlesex County 

registry of deeds pending the disposition of this appeal.  On 

1 Sandra DeCicco. 
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appeal, under G. L. c. 231, § 118, the plaintiffs claim that the 

judge erred in allowing the defendant's special motion to 

dismiss because their complaint is not frivolous, as defined in 

G. L. c. 184, § 15 (c), and that there was ample factual and 

legal support for their claims.  We affirm. 

 1.  Special motion to dismiss.  The plaintiffs claim that 

the judge erred in dismissing their complaint, as the complaint 

sets out cognizable claims, firmly grounded in facts supported 

by the verified complaint with its attachments.  We disagree. 

 "Under G. L. c. 184, § 15 (c), a party who believes that a 

claimant's action or claim supporting a lis pendens is frivolous 

may file a special motion to dismiss."  Faneuil Investors Group, 

Ltd. Partnership v. Selectmen of Dennis, 458 Mass. 1, 2 n.2 

(2010).  The statute provides that a special motion to dismiss 

"shall be granted if the court finds that the action or claim is 

frivolous because (1) it is devoid of any reasonable factual 

support; or (2) it is devoid of any arguable basis in law; or 

(3) the action or claim is subject to dismissal based on a valid 

legal defense such as the statute of frauds."  G. L. c. 184, 

§ 15 (c).  See McMann v. McGowan, 71 Mass. App. Ct. 513, 519 

(2008).  Here, the judge allowed the motion under the first 

provision.  We review an order allowing a special motion to 

dismiss for an error of law or abuse of discretion in applying 

the standards of G. L. c. 184, § 15 (c).  See id. 
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 "In ruling on the special motion to dismiss the court shall 

consider verified pleadings and affidavits, if any, meeting the 

requirements of the Massachusetts rules of civil procedure."  

G. L. c. 184, § 15 (c).  Here, the materials properly considered 

by the judge were the plaintiffs' verified complaint and the 

three affidavits the defendant submitted, along with the 

attached documents containing communications between the 

parties.2  The parties had a signed offer to purchase and an 

"offer summary" sheet, which stated that the plaintiffs' offer 

price of $2.26 million for the property was "subject to delivery 

of home in move-in condition as advertised, subject to Buyer 

review and approval of the following."  The judge highlighted 

that the list that followed included "phrases such as 'subject 

to Buyer review and approval'; 'as advertised'; 'as discussed'; 

and 'location to be determined.'" 

 There was no support in the record before the judge that 

the parties had a mutual understanding of the full list of items 

2 The affidavits considered were one by Peter Daus-Haberle, the 

defendant's general manager, and two by James M. Lyles, the 

defendant's real estate attorney.  The plaintiffs did not submit 

any affidavits or other evidence; instead they relied on their 

verified complaint and its attachments.  For the first time on 

appeal, the plaintiffs appear to challenge the adequacy of the 

affidavits that were considered by the judge.  This issue was 

neither raised below nor raised in the argument section of their 

brief, and we therefore treat it as waived.  See Mass. R. A. P. 

16 (a) (9) (A), as appearing in 481 Mass. 1630 (2019).  See also 

Weiler v. PortfolioScope, Inc., 469 Mass. 75, 86 (2014). 
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in the offer summary or the meaning of the equivocal phrases 

that were attached to many of the items listed.  The plaintiffs' 

verified complaint asserted that the offer summary "contained 

additional items requested by the plaintiffs/buyers that were 

not part of the property's advertised condition" (emphasis 

added).  The affidavit of Daus-Haberle also suggests that the 

defendant did not believe there was an agreement reached on the 

details of the additional work requested and that there were 

continued discussions regarding the offer summary, such as what 

work would be done, who would bear what costs, and even 

additional work that the plaintiffs requested during the period 

after the offer summary was originally executed.  Even though it 

is well established that some countersigned offers to purchase 

real estate can constitute a valid enforceable contract, the 

intent of the parties to be bound is the controlling fact.  See 

McCarthy v. Tobin, 429 Mass. 84, 87 (1999).  Unlike in McCarthy, 

here the plaintiffs' offer summary, and conduct subsequent to 

the signing of the offer to purchase, shows there was no 

intention to be bound. 

 The plaintiffs appear to claim that the judge erred in 

considering the parties' postcomplaint communications, which 

they characterize as inadmissible settlement negotiations.  We 

disagree.  The postcomplaint negotiations were conduct 

subsequent to executing an offer to purchase, and the 
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negotiations may be relevant in determining whether the party 

intended to be bound by the offer to purchase.  See Germagian v. 

Berrini, 60 Mass. App. Ct. 456, 460 (2004) (after signing offer 

to purchase "the plaintiff's conduct demonstrates that he did 

not intend that the offer be a binding contract -- only the 

signed purchase and sale agreement would fill that role").  The 

judge persuasively explained that the continuing discussions 

between the parties were admissible to "show:  i) the breadth of 

details left open by the cursory listing of items on the Offer 

Summary; ii) that nearly each item on the list required further 

detail to establish meaning; and iii) that significant value 

attached to many of the items listed in the Offer Summary."  We 

should not "substitute our judgment for that of the trial court 

where the records disclose reasoned support for its action."  

Galipault v. Wash Rock Invs., LLC, 65 Mass. App. Ct. 73, 82 

(2005), quoting Edwin R. Sage Co. v. Foley, 12 Mass. App. Ct. 

20, 26 (1981). 

 In all, the record before the judge lacked reasonable 

factual support that the offer to purchase and offer summary 

reflected the parties' memorialization of a definitive agreement 

and an intention to be bound.  Rather, the record reflected that 

the offer summary was a list of items and work, which included 

requests that would require further discussion and agreement in 

order to create a binding and enforceable contract.  The judge 
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correctly dismissed the plaintiffs' claims.3  See G. L. c. 184, 

§ 15 (c). 

 2.  Attorney's fees.  The defendant requests appellate 

attorney's fees and costs, pursuant to Mass. R. A. P. 25, as 

appearing in 481 Mass. 1654 (2019).  Although we affirm the 

judgment, "[u]npersuasive arguments do not necessarily render an 

appeal frivolous."  Avery v. Steele, 414 Mass. 450, 455 (1993).4 

The defendant's statutory award of attorney's fees and costs 

related to the special motion to dismiss below was appropriate.  

See G. L. c. 184, § 15 (c) ("If the court allows the special 

motion to dismiss, it shall award the moving party costs and 

reasonable attorney fees").  On appeal, however, we exercise our 

discretion to deny the defendant's request for attorney's fees 

and costs. 

Judgment affirmed. 

By the Court (Meade, 

Massing & Lemire, JJ.5), 

 

 

 

Clerk 

 

Entered:  May 17, 2019. 

3 We agree with the judge that the plaintiffs' misrepresentation 

claim is appropriately dismissed because though it sounds in 

tort it is inextricably linked to the plaintiffs' breach of 

contract allegation and therefore it is subject to dismissal 

pursuant to G. L. c. 184, § 15 (c). 
4 "Frivolous" is defined differently in Avery, 414 Mass. at 455, 

than it is in G. L. c. 184, § 15 (c). 
5 The panelists are listed in order of seniority. 
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