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This is an appeal under the informal procedure pursuant to G.L. c. 58A, § 7A and G.L. c. 59, § 64 and 65, from the refusal of the Board of Assessors of the City of Boston (“assessors”) to grant a residential exemption pursuant to G.L. c. 59, § 5C to appellant James Wiggins (“appellant”) for fiscal year 2008.  

Commissioner Scharaffa heard the assessors’ motion to dismiss and the merits of appellant’s claim for a residential exemption.  Commissioner Scharaffa denied the motion to dismiss and was joined by Chairman Hammond and Commissioners Egan, Rose and Mulhern in the decision for the appellant. 

These findings of fact and report are made on the Board’s own motion
 pursuant to G.L. c. 58A, § 13 and 831 CMR § 1.32 and are promulgated simultaneously with the Board’s decision.  
James Wiggins, pro se for the appellant.

Laura Caltenco, Esq. for the appellee.
FINDINGS OF FACT AND REPORT
On the basis of the testimony and exhibits entered into evidence at the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact. 

I.
PURCHASE AND USE OF SUBJECT PROPERTY
In July of 2006, appellant purchased and moved into the property located at 20 Walnut Park 1, in the Roxbury section of Boston (“subject property”).  Accordingly, appellant was the owner of the subject property as of the January 1, 2007 assessment date for fiscal year 2008.

Appellant submitted documentary evidence showing that he occupied the subject property as his principal residence before, on, and after January 1, 2007.  Monthly bills from Keyspan addressed to appellant at the subject property for gas service provided to the subject property covered charges for December, 2006 through the end of 2007.  A bill from Comcast dated January 1, 2007 addressed to appellant at the subject property showed new charges for the period January 7, 2007 through February 6, 2007, as well as a previous balance that appellant had paid on December 15, 2006.  Appellant also produced letters dated December 20, 2006 and May 24, 2007 from the Boston Public Schools, addressed to him at the subject property as the parent of a Boston Public School student.  In addition, appellant submitted into evidence Internal Revenue Service (“IRS”) Forms 1098 for calendar years 2006 and 2007, generated by Bank of America, N.A., the holder of the mortgage on the subject property, which were addressed to appellant at the subject property.  The Forms 1098 showed, among other information, the amount of deductable home mortgage interest that appellant paid during 2006 and 2007.  Appellant deducted the home mortgage interest amounts shown on the Forms 1098 on his federal income tax returns for the corresponding years. 
II.
EXEMPTION “APPLICATION” AND APPEAL 
Purporting to act under G.L. c. 59, 5C, the assessors mailed to the appellant, at the subject property address, a form entitled “Residential Exemption Application” (hereinafter, the “form”).  According to the testimony of Ellen McLaughlin, the assessors’ Executive Secretary, the Registry of Deeds informs the assessors of the transfer of Boston property, including the identity of the purchaser, within a short time of the transaction.  Accordingly, the assessors knew that appellant was the owner of the subject property shortly after his July, 2006 purchase and knew that appellant was the proper party to whom the form should be sent.

The form instructed “applicants” to “respond by October 1, 2007.”  The form also advised appellant that:

Every taxpayer in the City of Boston who owns residential property and occupies the property as his or her principal residence on January 1, 2007 may be eligible for the residential exemption for Fiscal Year 2008.  For the purposes of this exemption, the principal residence is the address from which your Massachusetts income tax is filed. [emphasis added]
The form went on to advise appellant that he must complete the form and return it to the assessors in order to receive the residential exemption.  The form also advised him that he “may file an application for exemption within 3 months of the mailing of the third quarter tax bill.”

Complying with the terms of the form, the appellant completed the form, acknowledging that he owned and occupied the subject property as his principal residence on January 1, 2007, and filed it with the assessors on August 30, 2007, well in advance of the assessors’ deadline of October 1, 2007.  

Some four months later, the assessors purported to “deny” the appellant’s “application” for residential exemption.  The purported denial notice included a decision date of December 31, 2007 and a mailing date of the same day.  The notice advised appellant that:

Taxpayers who disagree with the decision of the Assessing Department have the right to appeal.  Appeals must be filed with the Appellate Tax Board of the Commonwealth of Massachusetts within three months of the date of decision.


The fiscal year 2008 third quarter actual tax bill for the subject property was also mailed on December 31, 2007. The bill did not reflect the allowance of a residential exemption.  Appellant timely paid the tax assessed for fiscal year 2008.  The Board received appellant’s appeal on Friday, April 4, 2008, in an envelope postmarked April 3, 2008.
III. MOTION TO DISMISS
The assessors filed a motion to dismiss appellant’s appeal on the ground that he filed his appeal with the Board more than three months after the December 31, 2007 denial of appellant’s application for residential exemption.  However, for the reasons detailed in the Opinion which follows, the assessors’ practice of requiring an application for exemption prior to the issuance of a tax bill, and their argument that the 3-month appeal period begins on or before the date of issuance of the tax bills when they issue a denial of the application, is inconsistent with the language of § 5C, and improperly truncated the application and appeal process.
  This practice, together with the forms and notices used by the assessors, was misleading and could be, as it was in the present appeal, a “trap for unwary” taxpayers. See, e.g., Phifer v. Assessors of Cohasset, 28 Mass. App. Ct. 552, 555 (1990).
On the facts of this appeal, the Board finds and rules that: (1) the assessors’ act of requiring appellant to file an “application” for exemption prior to the mailing of the tax bill caused appellant to file a premature application for exemption under § 5C; (2) the assessors’ purported denial of the premature application was therefore a nullity; (3) the earliest possible date on which appellant could file an application for exemption under § 5C was January 2, 2008, the first business day after issuance of the tax bill, and the Board therefore deems that appellant’s application was filed on that date; (4) the earliest date that the assessors could have acted on the appellant’s application was therefore January 2, 2008; (5) the assessors took no action on appellant’s application for exemption within three months of its January 2, 2008 deemed filing date; (6) the application for exemption was therefore deemed denied on April 2, 2008; and (7) appellant’s April 4, 2008 filing of his appeal to the Board was timely.
On the basis of these facts, the Board finds and rules that it has jurisdiction over this appeal and, in the decision promulgated simultaneously with these findings, denies the assessors’ motion to dismiss.

IV. QUALIFICATION FOR RESIDENTIAL EXEMPTION

Appellant presented ample, credible documentary evidence to establish that the subject property was his principal residence on January 1, 2007.  The Keyspan and Comcast bills, the letters from the Boston School Department, and the IRS forms described above all support a finding that the subject property was appellant’s principal residence before, on, and after January 1, 2007.  Further, appellant offered uncontroverted testimony that he moved into the subject property shortly after his purchase of the property and that he used it as his principal, and only, residence since that time.
The assessors’ offered no evidence or argument challenging the fact that appellant purchased the subject property in July of 2006 and resided there at all material times thereafter.  Rather, their sole challenge to appellant’s qualification for the exemption was that appellant did not report the address of the subject property as his record address on his 2006 state and federal income tax returns.  Appellant used the address of his place of business -- P.O. Box 272, Medford, MA 02155 – as the record address on his state and federal income tax returns.  The assessors maintained that a taxpayer must use the address of the property for which an exemption is claimed on the taxpayer’s Massachusetts income tax return in order to qualify for the exemption.
For the reasons detailed in the following Opinion, the Board finds and rules that appellant met his burden of proving that he owned and used the subject property as his principal residence as of January 1, 2007 and that his use of the subject property qualified it as his principal residence for income tax purposes.  Accordingly, the Board rejects the assessors’ mechanical analysis that the subject property’s address must appear as the record address on his income tax returns in order to qualify for the residential exemption.  Therefore, simultaneously with the promulgation of these findings, the Board issues a decision for the appellant granting an abatement in the amount of $1,488.57.
OPINION

I. MOTION TO DISMISS

The procedure for applying for a residential exemption is governed by G.L. c. 59, § 5C, which provides in pertinent part that:

In those cities and towns in which an exemption is made available hereunder, a taxpayer aggrieved by the failure to receive such residential exemption may apply for such residential exemption to the assessors, in writing, on a form approved by the commissioner within three months after the date on which the bill or notice of assessment was sent.

The above language is the only mention in § 5C of an application to the assessors for a residential exemption.  There is nothing in § 5C that requires an application process prior to the issuance of the tax bill.  By measuring the three-month appeal period from the date that the tax bill is sent, the language of the statute makes clear that the taxpayer is aggrieved when his tax bill does not reflect a residential exemption.  

Further, the language in § 5C that a taxpayer “may apply . . . to the assessors, in writing, on a form approved by the commissioner” mirrors the language in G.L. c. 59, § 59, which provides that taxpayers “may apply in writing to the assessors, on a form approved by the commissioner, for an abatement” of real estate tax.  In each case, it is the assessors’ action as reflected on the tax bill which triggers the time period for appeal.

In a similar context, taxpayers can be “aggrieved” by the denial of a charitable exemption when their tax bill does not reflect the exemption, and they have a right of appeal measured from the date that the tax bill is mailed.  See Kings Daughters & Sons Home v. Assessors of Wrentham, Mass. ATB Findings of Fact and Reports, 2007-1043, 1054 (ruling that the “determination” by which a taxpayer is aggrieved is the issuance of a tax bill which does not reflect a charitable exemption).

By requiring a taxpayer to file an “application” prior to the issuance of the tax bill, the assessors have misread § 5C so as to improperly limit the time period for appealing their denial of a residential exemption.  In the present appeal, the tax bill was mailed on December 31, 2007.  The taxpayer should have had three months, or until March 31, 2008, to apply to the assessors for the exemption.  The assessors would then have three months to act on the application and, if the application was denied or deemed denied, the taxpayer would have an additional three months from the denial to appeal to the Board.  See G.L. c. 59, §§ 64 and 65.  Instead, by requiring a pre-bill application and purportedly denying the application on the date the tax bills were issued, the assessors have improperly attempted to advance the deadline for applying for the exemption and appealing its denial to the Board.

In addition to being contrary to the procedure mandated in § 5C, the form that the assessors provided to appellant for the pre-bill application injects confusion into the process.  The first sentence of the form, which states that every Boston taxpayer “who owns residential property and occupies the property as his or her personal residence on January 1, 2007 may be eligible for the residential exemption for Fiscal Year 2008,” is an accurate statement of the law.  


However, in the next sentence, inaccuracy and confusion are introduced when the form provides that “the principal residence is the address from which your Massachusetts income tax return is filed.”  There is nothing in the statute that supports that statement: there is no mention of a tax return, much less a “Massachusetts income tax return,” and there is nothing to suggest that the address “from which” the return is filed has any bearing on the exemption.  All that the statute provides is that property must be used as a taxpayer’s principal residence “for income tax purposes.”

Moreover, the form also provides that “[i]f the credit does not appear on your Fiscal Year 2008 third quarter tax bill, you may file an application for the exemption within 3 months of the mailing date of the third quarter tax bill.”  Although this statement is consistent with § 5C, it is internally inconsistent with the rest of the form, which purports to require an application by a prescribed date before the tax bill is issued, in this case October 1, 2007, as well as being inconsistent with the “denial” form that the assessors issued on the same day as the tax bill.  A taxpayer, particularly a pro se homeowner attempting to decipher the assessors’ various conflicting and inaccurate pronouncements, would be understandably confused as to the proper procedure to secure a residential exemption.  


“Tax laws should be construed and interpreted as far as possible so as to be susceptible of easy comprehension and not likely to become pitfalls for the unwary.”  Assessors of Brookline v. Prudential Insurance Company, 310 Mass. 300, 313 (1941).  In addition, statutes embodying procedural requirements should be construed without “creating snares for the unwary.”  SCA Disposal Services of New England, Inc. v. State Tax Commission, 375 Mass. 338, 340 (1978).  Further, it is reversible error to interpret a statute in a manner that creates “a trap for the unwary and inexperienced in light of the plain language of the statute.  Particularly is this so where a lay taxpayer is proceeding pro se, perhaps (if not probably) incautiously.”  Phifer v. Assessors of Cohasset, 28 Mass. App. Ct. 552, 555 (1990).

The plain language of § 5C provides for an application to the assessors for a residential exemption only after the tax bill is mailed.  Accordingly, appellant’s application, filed at the direction of the assessors prior to the issuance of the tax bill for the subject property, was premature.  Such prematurity, however, does not deprive the Board of jurisdiction over this appeal.  See Becton, Dickinson and Company v. State Tax Commission, 374 Mass. 230, 234 (1978). (“It is well settled in similar cases, where a statute required action within a certain time “after” an event, that the action may be taken before that event.”).


However, the fact that the application was filed prematurely does not allow the assessors to accelerate the statutory application and appeal procedure.  The earliest date that appellant could file a residential exemption application under the statutory procedure established by § 5C was January 2, 2008, the first business day after the mailing of the fiscal year 2008 tax bills.  Therefore, January 2, 2008 was also the earliest date that the assessors could have acted on the application,  Issuance of a denial prior to January 2, 2008 is contrary to § 5C and, therefore, a nullity.  See Stagg Chevrolet, Inc. v. Bd. of Water Comm'rs, 68 Mass. App. Ct. 120 , 121 (upholding Board’s ruling that notice of decision that did not comply with applicable statute was “ineffective for the purpose of determining when to commence the running of the three-month appeal period.”); see also Cardaropoli v. Assessors of Springfield, Mass. ATB Findings of Fact and Reports 2001-913, (ruling that a notice of decision mailed beyond the statutory period did not begin the three-month appeal period).  

The assessors took no action on the application within three months after January 2, 2008 and, therefore, the application was deemed denied by operation of law on April 2, 2008.  See G.L. c. 58A, § 6 and G.L. c. 59, §§ 64 and 65.  Appellant had three months from April 2, 2008 to file its appeal with the Board.  G.L. c. 59, §§ 64 and 65.  Accordingly, because appellant filed his appeal on April 4, 2008, his appeal was timely and the assessors’ motion to dismiss is denied.
II.
QUALIFICATION FOR RESIDENTIAL EXEMPTION

The operative language of § 5C provides that “an exemption shall be applied only to the principal residence of a taxpayer as used by the taxpayer for income tax purposes.”  The assessors denied appellant the exemption on the sole ground that appellant did not use the address of the subject property as his mailing address on his income tax returns.  


The assessors apparently read the statutory phrase “the principal residence of a taxpayer as used by the taxpayer for income tax purposes” as meaning “the address of the principal residence of a taxpayer as used by the taxpayer on his income tax return.”  The assessors offer no support for engrafting the emphasized language onto § 5C and they ignore the plain meaning of the statutory language as well as the numerous references in income tax statutes to the taxpayer’s “use” of property as his principal residence.

First, the plain meaning of the “principal residence” language in § 5C is that the taxpayer must use the property in such a manner as to qualify it as his principal residence for income tax purposes.  The clear legislative intent in limiting the residential exemption to the taxpayer’s principal residence is to prevent the taxpayer from qualifying for the exemption for multiple properties and the Legislature has adopted the well-established income tax concept of “principal residence” to carry out this intent.
The Internal Revenue Code (“IRC”) provides a number of tax benefits which are limited to a taxpayer’s “principal residence.”  For example, the gain on the sale of a personal residence is excluded from gross income up to certain limits (IRC § 121), interest paid on a mortgage secured by a taxpayer’s principal residence is deductable (IRC § 163), interest paid on certain government-program mortgages secured by a taxpayer’s principal residence qualify for a tax credit (IRC § 25), and no gain is recognized on the receipt of insurance proceeds resulting from the conversion of a taxpayer’s principal residence or its contents as a result of a presidentially declared disaster (IRC § 1033(h)).

Sections 163, 25, and 1033(h) refer to § 121 for the meaning of the term “principal residence.”  Section 121 provides for the exclusion of gain from the sale of property if “such property has been owned and used by the taxpayer as the taxpayer’s principal residence” for the required period (emphasis added).  The relevant regulation, 26 CFR 1.121-1(b)(2) provides that:

In the case of a taxpayer using more than one property as a residence, whether property is used by the taxpayer as the taxpayer’s principal residence depends upon all facts and circumstances.

(Emphasis added).  Accordingly, for federal income tax purposes, the taxpayer’s “use” of property as his principal residence depends on all of the relevant facts and circumstances of his use, not on whether he uses the address of the property on his income tax return.

For Massachusetts income tax purposes, G.L. c. 62, § 2(a)(3)(B) explicitly refers to and adopts IRC § 121 and excludes gain on the sale of a taxpayer’s principal residence from Massachusetts gross income.  In addition, Massachusetts allows for a deduction of 50 percent of the rent paid for a taxpayer’s principal residence.  In defining “principal residence” for purposes of the rental deduction the Commissioner, as did the IRS in 26 CFR 1.121-1(b)(2), determined that the “determination of whether property is used by a taxpayer as his principal residence depends upon all the facts and circumstances in the case.”  830 CMR 62.3.1.  See also 830 CMR 62.6.1(3)(a) (applying same facts and circumstances standard to determine whether taxpayer uses property as his principal residence for purposes of the residential energy credit under G.L. c. 62, § 6(d)).
In both the federal and Massachusetts income tax contexts, the determination of whether a taxpayer is using his property as his principal residence is based on an analysis of all the facts and circumstances present in each case.  There is no indication that the Legislature in drafting § 5C intended to depart from this well-established principle; to the contrary, the Board rules that the Legislature intentionally referred to and adopted the familiar income tax concept of “principal residence” to limit the residential exemption to a single property owned by the taxpayer.
Applying a facts and circumstances analysis to the facts of the present appeal, the Board concluded that appellant used the subject property as his principal residence as of the relevant assessment date, January 1, 2007.  First, there is no evidence that appellant owned or used any other property as a residence as of the relevant date.  Appellant offered uncontroverted testimony that he moved into the subject property shortly after his purchase of the property and that he has used it as his principal, and only, residence since that time.  The determination of what constitutes a taxpayer’s principal residence is generally relevant only where the taxpayer has more than one residence.  See 26 CFR 1.121-1(b)(2).
Second, appellant presented ample, credible documentary evidence to establish that the subject property was his principal residence on January 1, 2007.  The bills that he received from Keyspan and Comcast addressed to him at the subject property established that he was receiving utility service at the subject property during the relevant period.  The letters from the Boston School Department, again addressed to him at the subject property, indicate that his child attended the Boston Public Schools during the relevant period.  The IRS Forms 1098 mailed to the taxpayer at the subject property’s address showed that he was making mortgage payments on the subject property during the relevant period and showed the amount of deductable home mortgage interest that appellant paid during the relevant period.  Appellant’s income tax returns for 2006 and 2007 also showed that he deducted home mortgage interest in the amounts shown on the IRS Forms 1098; since appellant had no other residence as of the relevant date, the deduction could only be allowed for interest paid on a mortgage secured by his principal residence.  See IRC § 163(h)(4)(A)(i) (mortgage interest deductable only for mortgages secured by principal residence and one other residence selected by the taxpayer).
Finally, the assessors offered no evidence to contradict the appellant’s evidence.  Rather, they acknowledged that the Registry of Deeds notified them of appellant’s ownership of the subject property shortly after the July, 2006 purchase and they sent him tax bills, forms, and notices using the subject property’s address.
Accordingly, the Board rules that appellant met his burden of proving that he used the subject property as his principal residence for income tax purposes on January 1, 2007.  The Board therefore rules that appellant was entitled to the residential exemption and issues a decision for the appellant in the amount of $1,488.57 simultaneously with the promulgation of these findings.






THE APPELLATE TAX BOARD




   By: ________________________________






  Thomas W. Hammond, Jr., Chairman
A true copy,

Attest: ________________________________

        Clerk of the Board

� The Board issues these findings sua sponte to provide guidance regarding the residential exemption application and appeal procedure and the criteria for qualification for the exemption, issues which affect numerous similarly situated taxpayers and appeals pending before this Board.


� The assessors may, of course, request information regarding a taxpayer’s qualification for the residential exemption prior to the issuance of the tax bill.  They may not, however, advance the statutory application and appeal deadlines. 
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