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RECOMMENDED FINAL DECISION
INTRODUCTION

James M. Dombrowski (“Dombrowski”) has appealed the Superseding Order of Conditions (“SOC”) that the Massachusetts Department of Environmental Protection’s Southeast Regional Office issued concerning the real property at 12 Temple Street, Abington, Massachusetts (“the Property”).  Dombrowski resides at 28 Temple Street, which abuts the Property.  The Property is owned by James Kiernan (“Applicant”), the individual who filed the Notice of Intent and received an Order of Conditions from the Abington Conservation Commission.  The SOC was issued pursuant to the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00.
The Conservation Commission’s Order of Conditions approved Kiernan’s reconstruction of a small wooden bridge over a perennial stream on Kiernan’s property.  The stream is the Shumatuscacant River.  Dombrowski appealed to DEP, which resulted in the SOC approving the project as a Limited Project under 310 CMR 10.53(3)(i).  Dombrowski appealed the SOC here, to the Office of Appeals and Dispute Resolution, arguing that the bridge is not a Limited Project and the SOC improperly includes a condition requiring restoration for Kiernan’s unpermitted work.  DEP filed a motion to dismiss, arguing that Dombrowski failed to sustain his direct case under 310 CMR 1.01(11)(e).  DEP argued that Dombrowski failed to meet his burden of going forward by producing sufficient evidence from a competent source in support of each element of his claim.  

After reviewing the administrative record, I agree with DEP, and recommend that the motion to dismiss be allowed.  Dombrowski’s claims that the work is not a Limited Project because the bridge did not exist prior to 1983 and it is not reconstruction are not supported by competent evidence.  In fact, Dombrowski’s own testimony and photographs he submitted undermine those arguments.  Dombrowski has offered no persuasive testimony or argument why DEP exceeded its authority in requiring a condition for restoration in the SOC.  For these reasons, I recommend that DEP’s Commissioner issue a Final Decision affirming the SOC.

BURDEN OF PROOF AND STANDARD OF REVIEW
Burden of Proof.  This is a de novo wetlands permit appeal brought by Dombrowski, the Petitioner.  Matter of Soursourian, Docket No. WET 2013-028, Recommended Final Decision (June 13, 2014), adopted by Final Decision (June 19, 2014); 310 CMR 10.05(7)(j).  As the party bringing this appeal, Dombrowski has the burden of going forward and is required to present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c; 310 CMR 10.03(2); Matter of Jodi Dupras, Docket No. WET-2012-026, Recommended Final Decision (July 3, 2013), adopted by Final Decision (July 12, 2013).  “A ‘competent source’ is a witness who has sufficient expertise to render testimony on the technical issues on appeal.”  Matter of City of Pittsfield Airport Commission, OADR Docket No. 2010-041, Recommended Final Decision (August 11, 2010), adopted by Final Decision (August 19, 2010).  Whether the witness has such expertise depends “[on] whether the witness has sufficient education, training, experience and familiarity with the subject matter of the testimony.”  Commonweatlh v. Cheromcka, 66 Mass. App. Ct. 771, 786 (2006) (internal quotations omitted).
Failure to Sustain Case.  Under 310 CMR 1.01(11)(e), a directed decision may be granted against the petitioner for failure to sustain a direct case where the petitioner’s pre-filed direct testimony and exhibits do not meet its burden of going forward or show no right to relief on its claims as a matter of law. 
  Matter of Trammell Crow Residential, Docket No. WET-2010-037, Recommended Final Decision (April 1, 2011), adopted by Final Decision (April 21, 2011) (citing Matter of Town of Truro, Docket No. 94-066, Final Decision (August 21, 1995), aff'd sub nom., Worthington v. Town of Truro, Memorandum of Decision and Order on Plaintiff's Complaint for Judicial Review (Suffolk Super. Ct., May 30, 1996)).  
“The submission of a petitioner's direct case allows an opportunity to assess whether the arguments and evidence are sufficient to demonstrate that the position is correct, as to the facts or the law, even assuming it is correct about alleged shortcomings in the Department's position.” Matter of Kenneth Leavitt, Docket No. WET-2012-024, Recommended Final Decision (March 28, 2013), adopted by Final Decision (April 2, 2013) (citing Matter of Walden Woods, LLC, Docket Nos. DEP-04-363 and DEP 04-364, Recommended Final Decision (September 6, 2006), Final Decision (December 8, 2006); 310 CMR 1.01(12)(f)). “Where a direct case is insufficient to prevail, dismissal is appropriate.”
  Id. (citing Matter of Oxford Housing Authority, Docket Nos. 92-026, 93-008, Final Decision (January 21, 1994), Reconsideration denied (February 22, 1994), aff'd in part (as to availability of a directed decision and dismissal for failure to sustain the direct case) sub nominee Widen v. Oxford Housing Authority, Civ. No. WOCV94-004130, Memorandum and Order on Defendant's Motions to Dismiss (Worcester Super. Ct., October 20, 1994)).

Dismissal is appropriate when the petitioner's pleadings and testimony of his witnesses on direct examination show “that a hearing would serve no useful purpose.”  Matter of Quincy School System, Recommended Final Decision (February 11, 2010), adopted by Final Decision (February 26, 2010).  “Quantitatively, the evidence must provide specific factual support for each of the claims of particularized injury ... [and] qualitatively, the evidence must be of a type on which a reasonable person would rely to conclude that claimed injury will likely flow from the ... action.”  Matter of Pioneer Valley Energy Center, LLC, Docket No. 2011-010, Recommended Final Decision (September 23, 2011), adopted by Final Decision (November 9, 2011) (citing Matter of Quincy School System, Recommended Final Decision (February 11, 2010), adopted by Final Decision (February 26, 2010) (quoting Butler v. City of Waltham, 63 Mass. App. Ct. 435, 441 (2005)).  Conjecture, personal opinion, and hypothesis are therefore insufficient.  Id.  The Adjudicatory Rules further provide that: “Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable people are accustomed to rely in the conduct of serious affairs.” 310 CMR 1.01(13)(h).
BACKGROUND
Kiernan constructed the current bridge in 2013 without the filing of a Notice of Intent.  The bridge is approximately 5 feet wide.  It spans the stream banks, which are approximately 5 feet apart. The bridge consists of two wood logs lying parallel from one bank to the other.  A wood surface was placed on top of the logs.  Kiernan uses the bridge to drive a lawnmower to the western portion of his property to maintain the lawn.  

Some vegetation in the Riverfront Area and some Bank were altered in the construction process.  In total, the affected Resource Areas include the stream’s Bank (10 feet), Riverfront Area (125 square feet), and Bordering Land Subject to Flooding.  See 310 CMR 10.53, 10.54, and 10.58.

Because the bridge was constructed without filing a Notice of Intent and receiving an Order of Conditions, the Conservation Commission issued an enforcement order to Kiernan for “replacing a bridge and fording a river” without proper approvals.  The Commission noted it was a reconstruction project, and not new construction.  Exhibits R-a, S.  Kiernan was required to file a Notice of Intent.    

The Conservation Commission and DEP subsequently issued an Order of Conditions and Superseding Order of Conditions, respectively, allowing retroactively the bridge reconstruction after Kiernan filed a post-construction Notice of Intent.  In the SOC, DEP approved the bridge as a Limited Project under 310 CMR 10.53(3)(i).  Dombrowski disputes that it is a Limited Project.  
DISCUSSION
The Limited Project provision in 310 CMR 10.53(3)(i) provides in pertinent part the following:

(3) Notwithstanding the provisions [and performance standards in] 310 CMR 10.54 through 10.58 and 10.60, the issuing authority may issue an Order of Conditions and impose such conditions as will contribute to the interests identified in M.G.L. c. 131, § 40 permitting the following limited projects . . .  

. . . .

(i) The maintenance, repair and improvement (but not substantial enlargement) of structures, including . . . bridges . . . which existed on the effective date of 310 CMR 10.51 through 10.60 (April 1, 1983). . . . 
This provision allows DEP to consider the following factors in the exercise of its discretion in approving a Limited Project: “the magnitude of the alteration and the significance of the project site to the interests identified in M.G.L. c. 131, § 40, the availability of reasonable alternatives to the proposed activity, the extent to which adverse impacts are minimized, and the extent to which mitigation measures, including replication or restoration, are provided to contribute to the protection of the interests identified in M.G.L. c. 131, § 40.”  310 CMR 10.53(3).


“Limited project review is, in the words of the regulation, an exercise in discretion.”  Hobbs Brook Farm Property Company Limited Partnership v. Conservation Commission of Lincoln, 65 Mass. App. Ct. 142, 147, 838 N.E.2d 578 (2005).  The “limited project provision . . .  allows the Department in specified circumstances to waive otherwise applicable performance standards and simply ‘impose such conditions as will contribute to the interests identified’ in the Wetlands Protection Act.”  In the Matter of Hobbs Brook Farm Co., LP, Docket No. 2001-080, 2002 WL 1005098, Ruling on Motion for Stay (April 29, 2002)(quoting 310 CMR 10.53(3)).  


“Rather than apply the performance standards as such, the Department ensures that the interests identified in the Act will be protected through the imposition of other appropriate conditions. . . .  Under these circumstances, regulatory performance standards which did not even exist at the time the original approval was obtained need not be applied.”  In the Matter of Carls and Snerson, Docket No. 89-302, Final Decision, 1997 WL 1049274 *7 (1997).


Dombrowski’s primary argument is that the bridge was improperly approved as a Limited Project because it did not exist as of 1983.  I agree with DEP’s argument that Dombrowski failed to sustain his direct case that the bridge did not exist as of 1983.  In fact, the evidence presented by Dombrowski demonstrates that the bridge has been in existence since at least 1983 and that it has generally been the same size over the years, and thus the new bridge is not a substantial enlargement.  Dombrowski testified that he began documenting his observations of Kiernan’s property in 1986.  His photographs reveal that at that time there had been a bridge across the river.  He referred to it as a “makeshift structure.”  Dombrowski PFT
, p. 2.  The structure is similar to the current bridge, a simple wooden platform about three to four feet in width, stretching from bank to bank.  Exhibit F.  There is no competent testimony establishing when this structure was installed or that it did not exist prior to 1986 and as far back as 1983.  Dombrowski provided a conclusory statement that at some point prior to April 20, 1986, it was believed there was no bridge crossing the river.  He did not offer a factual foundation for the “belief” or even who believed it.  His testimony also did not have a factual basis regarding the date at which no bridge existed.  In fact, he admitted that the bridge observed in the 1986 photograph “had been in place for an unspecified period of time.”  Dombrowski PFT, p. 2.  He also admitted that he had not been documenting the location of the bridge prior to 1986.  
In sum, Dombrowski’s conclusory testimony regarding the period of time that the bridge depicted in 1986 existed prior to that time amounts to conjecture, unsupported personal opinion, and hypothesis; it is not the type of evidence upon which reasonable people would rely, and it is thus insufficient to meet Dombrowski’s burden of going forward.  Matter of Pioneer Valley Energy Center, LLC, supra.; Matter of Kenneth Leavitt, supra.; Matter of Trammell Crow Residential, supra.  In fact, other evidence that Dombrowski filed also indicates that a bridge had been in place over the years, and that the current bridge is merely a reconstruction of the existing bridge, as the Commission found.  That evidence includes plans showing a structure in 2005, 2006, and 2009 and a 1990 photograph showing some kind of structure (assuming it is in the same location) crossing the stream.  Exhibits L, M-b, N, R, Ra, S, T, G.  
Dombrowski has provided testimony and photographs purporting to show no structure over the stream at isolated points in time but that evidence is problematic for several reasons.  First, some of the photographs were taken many years before 1983, in 1967 and 1963.  Second, other photographs and testimony are simply too ambiguous, lacking any authenticating evidence establishing what the photographs show, what location they depict, and what image they depict.
In addition, the remainder of the evidence is simply irrelevant, and instead relates to a pond, other locations on the property, alleged disputes over property boundaries, and the alleged need for enforcement.  As discussed in the Pre-Hearing Conference, however, there is no jurisdiction in this appeal to consider private property disputes.  See Tindley v. Department of Environmental Protection, 10 Mass. App. 623, 411 N.E.2d 187 (1980).  Nor is there jurisdiction over DEP’s exercise of enforcement discretion.  Matter of City of Lowell, Docket No. WET 2012-002, Recommended Final Decision (May 11, 2012), adopted by Final Decision (May 16, 2012).
Dombrowski’s assertion that the reconstructed bridge is a substantial enlargement is without merit.  The photographs demonstrate that the bridge has remained approximately the same size.  The newly reconstructed bridge was elevated over the water surface by approximately one to two feet.  But that’s not a substantial enlargement, and instead is an allowed improvement because the additional height allows for better flow when the stream elevation rises.
For the second issue, Dombrowski would have to show that the required planting and restoration work is not exempt under 310 CMR 10.02(2)(b) as native plantings.  He failed to do that, offering no persuasive reason why the work should not be permitted.
Dombrowski also argued that DEP’s motion to dismiss should be denied because he purportedly did not receive the Pre-Hearing Conference Report and Order, which in part, specified the issues for adjudication.  That argument is unpersuasive for several reasons.  First, his assertion has no merit.  The administrative record reveals an ongoing robust exchange of emails and documents via email between Dombrowski and the Office of Appeals and Dispute Resolution, specifically its Case Administrator.  The record discloses that the Pre-Hearing Conference Report and Order was sent to the same email address where Dombrowski sent and received all other emails.  Second, even assuming he did not receive the Pre-Hearing Conference Report and Order, that is not a sufficient reason to deny DEP’s motion to dismiss.  It has been clear from the inception of the appeal that the issue to be adjudicated was whether the bridge constitutes a Limited Project and whether the restoration work was properly approved.  That is evidenced by the Dombrowski’s Notice of Claim, the Scheduling Order, the parties’ Pre-Hearing Statements (particularly DEP’s), and extensive discussion at the Pre-Hearing Conference regarding the issues to be adjudicated.  The Pre-Hearing Conference Report and Order added nothing new, and instead only summarized what was discussed in the Pre-Hearing Conference.  See Box Pond Ass’n v. Energy Facilities Siting Bd., 435 Mass. 408, 414 (2001) (hearing officer’s version of the record is given deference in the absence of documentation in the record to the contrary).  Dombrowski had the burden of going forward to demonstrate why he believed the project should be denied.  He failed to do that.
For all the above reasons, DEP’s motion to dismiss should be allowed and DEP’s Commissioner should issue a Final Decision affirming the SOC.   
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________




__________________________
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� See e.g. Matter of The Meadows at Marina Bay, LLC. and The Marina Bay, Inc., Docket No. 98-006, Final Decision, (February 18, 1999); Matter of O'Brien, Trustee, Scenic Heights Realty Trust, Docket No. 95-100, Final Decision (September 9, 1997); Matter of Crowley, Docket No. 89-152, Final Decision (July 19, 1995).


� See also Matter of James S. Whitney, Docket No. 2006-098, Recommended Final Decision (November 16, 2007), adopted by Final Decision (February 21, 2008); Matter of Bryan, Docket No. DEP-04-767, Recommended Final Decision, (July 25, 2005), adopted by Final Decision (Sept. 23, 2005); Matter of Cheney, Docket No. 98-096, Final Decision (October 26, 1999).  


� “PFT” refers to pre-filed testimony, which is identified as “Sworn Testimony of James M. Dombrowski,” and dated February 18, 2015.
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