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RECOMMENDED FINAL DECISION
INTRODUCTION

James Rodriguez (“Petitioner” or “Rodriguez”) has appealed the Superseding Determination of Applicability (“SDA”) that the Department of Environmental Protection’s Southeast Regional Office (“MassDEP” or “DEP”) issued concerning certain real property at Mount Blue Street, Norwell, Massachusetts (“the Property”).  The SDA was issued pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“Act”), and the Wetlands Regulations, 310 CMR 10.00 et seq, specifically 310 CMR 10.05(3).  The SDA, like the Norwell Conservation Commission’s Determination of Applicability that preceded it, determined that the agricultural exemption of the Wetlands Act and Regulations did not apply to Rodriguez’s proposed project to thin and prune trees in a wetland resource area.  As a consequence, he was required to file a Notice of Intent with the Commission seeking approval of the proposed work.  
After holding an adjudicatory hearing, I also find that the proposed project is not exempt from the Wetlands Act and Regulations.  To be exempt, Rodriguez was required to show that the proposed work was on land “in agricultural use.”  G.L. c. 131 § 40, ¶ 24.  An overwhelming preponderance of the evidence demonstrated that the wetlands area was not land in agricultural use.  Instead, it is a wetlands area that has lied dormant and undeveloped for many years, and in the last several years various parties have attempted unsuccessfully to obtain access through the wetlands to develop the upland areas.  Because the agricultural exemption does not apply, I recommend that MassDEP’s Commissioner issue a Final Decision affirming the SDA.    
BACKGROUND

The Property is Lot 17, Mount Blue Street in Norwell.  It consists of 18.64 undeveloped acres with approximately 143 feet of frontage on Mount Blue Street.  The Property is owned by Donald Shute, with whom Rodriguez has entered a pending purchase and sale contract to buy the Property.  Hemingway PFT
, p. 2; Rodriguez PFT, ¶ 13.  
The area of Rodriguez’s proposed project is indisputably a large wetlands area adjacent to Mount Blue Street.  It contains a predominance of wetland vegetation, including Red Maple and Atlantic White Cedar, a Bordering Vegetated Wetland, and a pond.
  Makuch PFT, pp. 5-6.
Rodriguez is a Massachusetts licensed forester who intends to perform certain forest harvesting at the Property pursuant to G.L. c. 132, the Forest Cutting Practices Act (“FCPA”).  Rodriguez first received his forester license in about 2011.  Hearing, #1.
  
This appeal involves the application of the FCPA and the Wetlands Act and Regulations.  The FCPA protects the benefits of forests through a permitting process. 
  It is applicable to timber harvesting on both public and private forestland.  It “regulates any commercial timber cutting of wood products greater than 25 thousand board feet or 50 cords on any parcel of land at any one time.”  Id.  If a forest harvesting activity is not exempt under the FCPA, it requires “the filing of a Forest Cutting Plan with the [Massachusetts] Department of Conservation and Recreation [DCR] and the local conservation commission at least ten business days before the proposed start date.” 
  
“The filing of a Cutting Plan not only helps the private landowner by achieving a better job through planning but also helps ensure the continued public benefits of our state's forests, by protecting our wetlands and water resources, mitigating or eliminating potential impacts on Rare and Endangered Species, and regenerating our forests.”  Id.  Conditions may be imposed to avoid or mitigate wetlands impacts.  In sum, the Forest Cutting Plan specifies what work may be performed under the FCPA and how it will occur.  

Rodriguez has never performed a harvest pursuant to a Forest Cutting Plan on any property.  Hearing, #1.  Here, Rodriguez applied for and received a Forest Cutting Plan [FCP 219-6915-14] from DCR to clear cut two specified acres on the Property.  Those acres are designated as Stand #1, which is upland of the wetlands area by approximately 750 feet and involves no wetlands impacts of any kind.  Makuch PFT, pp. 3-4. The Plan does not specify any work that may be performed in wetlands resource areas, and as a consequence the specific work approved for Stand #1 is not at issue in this appeal.  In fact, the Plan’s issuance was conditioned upon Rodriguez avoiding wetlands alterations and gaining access to harvest Stand #1 on a preexisting cart path through abutting upland properties owned by others.  See May 24, 2014 letter from DCR to Rodriguez; Makuch PFT, p. 3; Perry PFT, p. 2.  Indeed, Rodriguez’s prior application for a Cutting Plan was not approved because it included a proposed landing area for forest products and a proposed access through the wetlands area on Mount Blue Street.  Perry PFT, p. 2.  DCR rejected that proposal and specifically did not allow any work in the wetlands area.  Perry PFT, p. 3, ¶ 16.  
The Wetlands Act and Regulations are at issue in this appeal because Rodriguez has proposed certain forestry work in the wetland off of Mount Blue Street.  The Wetlands Act and Regulations generally prohibit any alteration in a wetland resource area unless it is exempt or approved after filing a Notice of Intent and receiving approval in an Order of Conditions.  See G.L. c. 131 § 40 ¶ 1; 310 CMR 10.02.  

Rodriguez argues that the work he proposes in the wetland is exempt under the Wetlands Act and Regulations.  He proposes to thin and prune the forest, trees, and brush in the wetlands.  The thinning and pruning would include cutting twelve trees to allow more room for growth of existing Atlantic Coastal White Cedar Trees.  Rodriguez PFT, ¶ 58 and Exhibit BB.  Rodriguez admits the entire project is located in a wetland resource area but he asserts that it is exempt agricultural activity under the Wetlands Act, which exempts “work performed for normal maintenance or improvement of land in agricultural use.”  Id. at ¶ 18.  MassDEP and the Commission dispute this, and the Commission adds that the evidence instead shows the land is part of an intended residential development.  
The Commission also points out that the Atlantic Coastal White Cedars are listed as an imperiled S2 natural community by the Massachusetts Natural Heritage and Endangered Species Program, Massachusetts Division of Fisheries and Wildlife.
  The Commission contends that Rodriguez’s proposed methodology for thinning and pruning the wetland trees and vegetation would further endanger these trees because it would destabilize the roots and expose the trees to high winds with no vegetative buffer to protect them.  Hemingway, pp. 4-5 
The Norwell Conservation Commission determined that Rodriguez’s project was not exempt under the Wetlands Act and Regulations on several grounds—specifically that Rodriguez failed to show that the project was on land in agricultural use and he had not provided a wetlands delineation showing where the work was to occur and what wetlands alterations would result.
In this appeal, I held an adjudicatory hearing in which several witnesses provided testimony for the parties.  The following witness testified for MassDEP:

1. Gary J. Makuch.  Makuch has been employed as an environmental engineer and analyst with DEP since 1986 in its wetlands and waterways program. He holds a Bachelor of Science degree in Environmental Science and a Masters degree in Environmental Pollution Control.

The following witnesses testified for the Conservation Commission:

1. Nancy L. Hemingway.  Hemingway has been employed as the Conservation Agent for Norwell since 1997.  She also serves as the Conservation Agent for Gloucester and Sturbridge.  Hemingway has taken classes and seminars concerning wetlands and soil science.  She has substantial experience in applying the wetlands laws to permitting and enforcement projects.  She is competent to testify to the matters set forth in her testimony.
2. Joseph P. Perry, Jr.  Perry has been employed since 1984 as a Service Forester with the Massachusetts Department of Conservation and Recreation.  During that time he has reviewed and processed approximately 500 forest cutting plans, many of which involved work in wetlands resource areas.  He has received training and education to delineate wetlands, an important part of his job.  He has a Bachelor of Science degree in General Forestry.  He is a Massachusetts licensed forester.

Rodriguez testified on his own behalf.  He holds a Bachelor of Science degree in computer engineering and is a Massachusetts licensed timber harvester.      
THE BURDEN OF PROOF 

As the party challenging the Department’s issuance of the SDA in this de novo appeal, Rodriguez had the burden of going forward by producing credible evidence from a competent source in support of its position.  310 CMR 10.03(2); see Matter of Town of Freetown, Docket No. 91-103, Recommended Final Decision (February 14, 2001), adopted by Final Decision (February 26, 2001) ("the Department has consistently placed the burden of going forward in permit appeals on the parties opposing the Department's position.").  Specifically, the Petitioner was required to present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c.  So long as the initial burden of production or going forward is met, the ultimate resolution of factual disputes depends on where the preponderance of the evidence lies.  Matter of Town of Hamilton, DEP Docket Nos. 2003-065 and 068, Recommended Final Decision (January 19, 2006), adopted by Final Decision (March 27, 2006). 


“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

The relevancy, admissibility, and weight of evidence that the parties sought to introduce in the Hearing were governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2):

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.   Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .”
DISCUSSION

Rodriguez asserts that the Wetlands Act and Regulations do not apply to his proposed work because he contends it falls under the Act’s agricultural exemption for “normal maintenance or improvement of land in agricultural use.”  G.L. c. 131 § 40 ¶ 24.  The Wetlands Regulations define what constitutes “normal maintenance or improvement of land in agricultural use.”  310 CMR 10.04 (Agriculture).  “Land in agricultural use” means “land within resource areas or the Buffer Zone presently and primarily used in producing or raising one or more” of the specified agricultural commodities for commercial purposes.  310 CMR 10.04 (Agriculture (a)4) (emphasis added); Farming in Wetland Resource Areas, ch. 5, p. 5-7
.  The specified commodity in this case includes: “forest products on land maintained in forest use, including by not limited to biomass, sawlogs, and cordwood . . . .”  310 CMR 10.04 (Agriculture (a)4).  Further, to be “land in agricultural use” it must be “devoted to continued production of forest products.  Evidence of such committed use would include, for example, a 10-year Forest Management Plan . . . or enrollment in a federal or state program to improve forest resources.”  Farming in Wetland Resource Areas, ch. 5, p. 5-7.  An approved Forest Cutting Plan is also evidence, id., but only with respect to the area approved in the Cutting Plan.  
As MassDEP and the Commission argue, an overwhelming preponderance of the evidence shows that Rodriguez’s proposed work is not exempt under the Act because the wetlands area is not land in agricultural use. 
During its site visit, DEP did not identify any evidence of continued forest production in the wetlands area.  Makuch PFT, pp. 9-10.  There was no evidence of any prior forestation or a Forest Management Plan, particularly for the wetlands area.

Rodriguez points only to two types of evidence, neither of which are probative of the wetlands area and the land in proximity to it being used presently and primarily, or even historically, for the continued production of forest products.  The first type of consists of a 1957 and 1978 aerial photograph of the Property.  Rodgriguez PFT, ¶ 53 and Exhibits Z1 and Z2.  Rodriguez contends that these show that the land has remained undeveloped and the trees on it have grown unencumbered over the last several years, or at least since 1957.  But the mere fact that the area has not been developed and the trees have grown over the years is not probative, standing alone, that the Property has been devoted to the continued production of forest products.  Indeed, approximately 60% of Massachusetts is covered by forests, resulting in large part from the vegetation being permitted to grow unencumbered.
  The only inference that can be drawn from the photographs submitted by Rodriguez is that the land has been left to grow in its wild state, and nothing more.  There is no evidence of forestry management or harvesting, particularly under 310 CMR 10.04(agriculture(a)(last paragraph) and (b)14-17).  Perry PFT, pp. 4-5.  
Rodriguez also argues that the Cutting Plan itself is evidence that the entire Property is land in agricultural use.  He relies upon 304 CMR 11.02(2), which states: “Approval of a forest cutting plan under G.L. c. 132 means that the land is presently and primarily used in raising forest products and shall be maintained as forest land and continue to provide values as listed in 304 CMR 11.01(2).”  Rodriguez PFT, ¶ 53 and Exhibit EE.  Rodriguez’s argument is misplaced.  As DCR Forester Perry testified, each Forest Cutting Plan must be reviewed on its own terms.  Here, DCR specifically denied Rodriguez from altering the wetland area to create a roadway and landing area.  Perry PFT, p. 3, ¶¶ 16-18; Rodriguez PFT, ¶ 41.  It did not allow any work in that area.  DCR specifically required him to gain access to the upland portions of the Property via an existing cart path on abutting property, which he did.  Id.  According to the terms of the Cutting Plan and Forester Perry, who issued the Plan, the Plan only allows harvesting for two acres of upland, which are over 700 feet away from the wetlands.  That is the only portion that may be put in agricultural use.
  The Plan allows no other forestry activity on, nor makes any other designations or findings for, the remainder of the Property. 
  Perry PFT, pp. 3-4, ¶¶ 23-24.  Rodriguez’s own prior written statements support this conclusion.  He stated in correspondence to the Commission that his proposed project was “unrelated” to the work approved by the Cutting Plan.  Rodriguez PFT, Exhibit BB.    

  In fact, the DCR Forester, Perry, testified that the proposed project would be detrimental to thinning and pruning for long-range commercial harvesting because it will leave the remaining trees weaker and susceptible to storm damage.  Perry PFT, p. 4, ¶ 24.  
The Commission provided additional testimony that supports the finding that the wetlands area is not land in agricultural use.  It found no evidence that the land is subject to G.L. c. 61, which governs the classification, taxation, and designation of forest lands for the production of forest products.  In addition, the current abutters to the Property were not aware of the Property ever being used for the agricultural production of forest products.  Hemingway, p. 6.  
In contrast to the Property being devoted to the production of forest products, the Commission produced evidence of the current owner’s unsuccessful attempts to gain regulatory approval to clear the wetlands area for access to build a residential development in the upland area.  Hemingway, p. 6; Commission Exhibit J-O.  Similar requests were made by other individuals in 2013 and 2012, and others date back to 1998.  Id. Likewise, Rodriguez’s original proposal for the Property, which was denied, was to clear much of the wetlands area for a skid road and landing area.  Rodriguez PFT, Exhibit Q.  And, not to be ignored, is Rodriguez’s pending Purchase and Sale contract, which conditions his purchase of the Property on Rodriguez’s: “intention to develop and/or receive the necessary Federal, State, and/or Municipal permits and/or approvals to design and develop the Property for its best use as residential housing associated with agricultural uses preferred.  [Rodriguez] and Seller acknowledge that it is a condition of Buyer’s obligation to perform under this Agreement, that [Rodriguez] will have obtained all required permits, licenses, and/or approvals, which may be necessary to construct the Project (the “Permitting”).”  Rodriguez PFT, Exhibit F, Addendum A, ¶ 44.  On cross examination, Rodriguez stated his only intent was to harvest the Property, and he mentioned nothing about residential development.  The preceding condition and this contradiction in Rodriguez’s testimony undermine his position that the land is devoted to the production of forest products, and thus is land in agricultural use.   

Rodriguez mistakenly relies upon another matter in Hanover, Massachusetts, in which DEP allowed him to perform work in a wetlands area under 310 CMR 10.04 (Agriculture (b)17), as “non-harvest management practices for forest products on land maintained in forest use limited to pruning, pre-commercial thinning or planting of tree seedlings.”  There, these management practices were allowed because the land was shown to be “land in agricultural use,”  as evidenced by, among other things, a Forest Cutting Plan [122-4924-11] that specifically designated the area as having approved forest stand areas 2, 3, 4, and 5.  Thus, it was “land in agricultural use” and the thinning and pruning was allowed as pre-harvesting activity.  Makuch PFT, p. 14; Rodriguez PFT, Exhibits E, DD; Hearing, #4, 14:00, 18:00, 22:00, 28:00.  Here, the only designated forest stand is over 700 feet upland of the proposed wetland cutting area.  Rodriguez PFT, Exhibit S.    
CONCLUSION

For all the above reasons, I recommend that MassDEP’s Commissioner issue a Final Decision affirming the SDA denial.  An overwhelming preponderance of the evidence establishes that the wetland where the project would take place is not “land in agricultural use.”  It is thus not exempt from the Wetlands Act and Regulations. 

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________




__________________________
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� “PFT” refers to pre-filed testimony.





� It is not clear whether the pond exceeds 10,000 square feet, which would render it Land Under Waterbody and Banks subject to protection under the Wetlands Regulations.  See 310 CMR 10.02, 10.04, and 10.56.





� This reference is to sound file #1 of the adjudicatory hearing testimony.  There are a total of four sound files, which are referenced throughout this decision.  Some citations include approximate references to where on the sound file the testimony is located.





� � HYPERLINK "http://www.mass.gov/eea/agencies/dcr/conservation/forestry-and-fire-control/chapter-132-ma-forest-cutting-practices-act.html" �http://www.mass.gov/eea/agencies/dcr/conservation/forestry-and-fire-control/chapter-132-ma-forest-cutting-practices-act.html�





� � HYPERLINK "http://www.mass.gov/eea/agencies/dcr/conservation/forestry-and-fire-control/chapter-132-ma-forest-cutting-practices-act.html" �http://www.mass.gov/eea/agencies/dcr/conservation/forestry-and-fire-control/chapter-132-ma-forest-cutting-practices-act.html�





� See generally http://www.mass.gov/eea/docs/dfg/nhesp/natural-communities-facts/priority-natural-commun.pdf


� “Farming in Wetland Resource Areas, A Guide to Agriculture and the Massachusetts Wetlands Protection Act,” 1996, is a guidance document that was jointly promulgated by DEP, the Massachusetts Department of Environmental Management (now DCR), and the Massachusetts Department of Food and Agriculture.  


� Changes to the Land, Four Scenarios for Changes to the Massachusetts Landscape (Harvard Forest, Harvard University, 2014), � HYPERLINK "http://harvardforest.fas.harvard.edu/sites/harvardforest.fas.harvard.edu/files/Changes%20to%20the%20Land%20-%20final%20report.pdf" �http://harvardforest.fas.harvard.edu/sites/harvardforest.fas.harvard.edu/files/Changes%20to%20the%20Land%20-%20final%20report.pdf�





� Because Stand #1 does not involve work in a wetland resource area, it is not necessary that there be a prior showing that the location of Stand #1 was “land in agricultural use.”  The work may proceed under the FCPA without regard to whether the land was or was not in agricultural use.  That showing of ongoing agricultural use is only necessary for proposed agricultural work in a wetlands resource area to be exempt. 





� Likewise, Rodriguez’s reliance on a 2002 policy statement from Robert Durand, former Secretary of the Executive Office of Energy and Environmental Affairs (“EOEEA”), is misplaced.  That statement simply refers to the language in 304 CMR 11.01(2) that was incorrectly relied upon by Rodriguez.  See Rodriguez PFT, Exhibit EE.  


  


� In light of the overwhelming preponderance of the evidence showing the wetland area is not land in agricultural use, it is unnecessary to decide the remaining issues in the appeal, including whether a wetlands resource area delineation was required and whether the proposed work would constitute “normal maintenance and improvement” of land in agricultural use.  Rodriguez abandoned any claim that the proposed project is exempt as cutting for the owner’s own use under 310 CMR 10.04(b)15. 
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