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RECOMMENDED FINAL DECISION ON RECONSIDERATION
The Commissioner of the Massachusetts Department of Environmental Protection (“MassDEP”) recently issued a Final Decision adopting the Recommended Final Decision (“RFD”) to affirm the Superseding Determination of Applicability denial (“SDA”) issued by MassDEP’s Southeast Regional Office.  The SDA was issued pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“Act”), and the Wetlands Regulations, 310 CMR 10.00 et seq, specifically 310 CMR 10.05(3).
The RFD determined that the agricultural exemption of the Wetlands Act and Regulations did not apply to Petitioner’s, James Rodriguez (“Petitioner” or “Rodriguez”), proposed project to thin and prune trees in a wetland resource area.  To be exempt, Rodriguez was required to show that the proposed work was on “land in agricultural use.”  G.L. c. 131 § 40, ¶ 24.  An overwhelming preponderance of the evidence demonstrated that the wetlands area was not land in agricultural use.  Instead, it is a wetlands area that has lain dormant and undeveloped for many years, and in the last several years various parties have attempted unsuccessfully to obtain access through the wetlands to develop the upland areas.  Because the agricultural exemption did not apply, the RFD recommended that the SDA be affirmed and Rodriguez be required to file a Notice of Intent with the Commission seeking approval of the proposed work.
In his motion for reconsideration, Rodriguez asserts that the RFD failed to recognize that the Forest Cutting Plan issued by the Massachusetts Department of Conservation and Recreation DCR allegedly included the entire 18 acre parcel.  He argues that this and historical photographs demonstrate the property is land in agricultural use, and thus his proposed work is entitled to an agricultural exemption under the Act and the Regulations.  MassDEP opposed the motion for reconsideration, arguing it only renews claims or arguments that were previously raised and considered.  I agree with MassDEP, and recommend that the motion be denied. 
STANDARD OF REVIEW

To succeed on a motion for reconsideration a party must meet a “heavy burden.”  Matter of LeBlanc, Docket No. 08-051, Recommended Final Decision on Reconsideration (February 4, 2009), adopted by Final Decision (February 18, 2009).  The party must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] [1] repeats matters adequately considered in the final decision, [2] renews claims or arguments that were previously raised, considered and denied, or [3] where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION

Rodriguez’s argument that the FCP and historical photographs show the entire parcel is land in agricultural use was at the heart of the adjudicatory hearing and the RFD.  It was thoroughly considered and discussed in the RFD.  RFD, pp. 8-11.  In addition, Rodriguez has not pointed to any clearly erroneous finding of fact or ruling of law on which the RFD relied.  As a consequence, the motion for reconsideration should be denied.

For all the above reasons, I recommend that the Commissioner issue a Final Decision on Reconsideration denying the Petitioner’s motion for reconsideration.
NOTICE-RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
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