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COMMONWEALTH’S MOTION TO PERMIT  

THE DEPOSITIONS OF CERTAIN WITNESSES PENDING APPEAL 
 

The Commonwealth respectfully requests, pursuant to Rule 27(b) of the Massachusetts 

Rules of Civil Procedure, that this Court permit the Commonwealth to perpetuate the testimony 

of two expected witnesses, who are in their 80s, during the pendency of the defendant Exxon 

Mobil Corporation’s (ExxonMobil) appeal of the denial of its special motion to dismiss pursuant 

to the anti-SLAPP statute.1  

The witnesses are Professor Martin Hoffert of 8961 SW 86th Loop, Ocala, FL 34481 and 

Dr. Richard Werthamer, of 38 Cedar Point Lane, Sag Harbor, NY 11963. 

As grounds for this motion, and as set forth in the Greer Affidavit (enclosed), the 

Commonwealth states that Professor Hoffert, an emeritus professor of physics at New York 

University who researched climate change as an Exxon consultant between approximately 1979 

and 1985, is now 83 years old and suffers from multiple life-threatening, chronic conditions. Dr. 

Werthamer, a physicist who worked for Exxon Research and Engineering Company, including as 

 
1 See  G.L. c. 231, § 59H. 
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a manager, from approximately 1979-1982, is now 86 years old and will turn 87 in a matter of 

weeks.  

Each witness’s expected testimony is uniquely important to showing ExxonMobil’s prior 

knowledge about climate change and explaining its actions and omissions based on that 

knowledge. The substance of the witnesses’ expected testimony relies on internal Exxon 

documents, which have been published in the media and scientific journals; is publicly available 

(including to ExxonMobil) through their press interviews and/or Congressional testimony; and 

was described in the Amended Complaint. There is a real risk that each witness could become 

unavailable by death or illness by the time ExxonMobil’s appeal of this Court’s denial of its 

special motion to dismiss is resolved. Because of the unique testimonial evidence which the 

Commonwealth expects each witness to provide, any such unavailability would constitute a 

failure of justice under Rule 27(b).  

For the reasons described further in the accompanying Memorandum of Law, the 

Commonwealth respectfully requests that the Court allow this motion and enter orders permitting 

the Commonwealth to depose each of Professor Hoffert and Dr. Werthamer as soon as possible. 
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Respectfully Submitted, 

COMMONWEALTH OF MASSACHUSETTS,  
 
By its attorney, 

 
MAURA HEALEY 
ATTORNEY GENERAL 

 
/s/ David A. Wittenberg________ 

 
David A. Wittenberg, BBO No. 685254  
Assistant Attorney General, Energy & Environment Bureau 

david.wittenberg@mass.gov 
Richard A. Johnston, BBO No. 253420 
Chief Legal Counsel 

richard.johnston@mass.gov 
James A. Sweeney, BBO No. 543636 
State Trial Counsel 

jim.sweeney@mass.gov 
Sigmund J. Roos, BBO No. 5417854 
Special Assistant Attorney General 
 sigmund.roos@mass.gov 
 
OFFICE OF THE ATTORNEY GENERAL 
One Ashburton Place, 18th Floor 
Boston, Massachusetts 02108  
(617) 727-2200 

 
 
 

Dated:  January 10, 2022    
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CERTIFICATE OF SERVICE 
 I, David A. Wittenberg, counsel for Plaintiff Commonwealth of Massachusetts, hereby 
certify that, on this 10th day of January 2022, I served a copy of the foregoing document by 
sending a copy thereof by electronic service to:  
 
 Thomas C. Frongillo 

Campbell Conroy & O’Neil, PC 
1 Constitution Wharf, Suite 310 

 Boston, MA  02129 
 tfrongillo@campell-trial-lawyers.com 
 
 Counsel of Record for ExxonMobil 
 Corporation 
 

 

 /S/ DAVID A. WITTENBERG   
DAVID A. WITTENBERG  
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