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COMMONWEALTH OF MASSACHUSETTS
JOINT LABOR - MANAGEMENT
COMMITTEE FOR POLICE AND FIRE,
Casc No. JLMC 11-42P

Police Officers of Westport Alliance
DL RSEPS 13m 107
DECISION OF THE INTEREST
and
ARBITRATION PANEL
Town of Westport

The undersigned ncutral arbitrator was dcsignated to chair a tripartitc pancl of
arbitrators by the Joint Labor Management Committee, as per a letter dated December 11, 2012
from Sandra Charton, Scnior Staff Represcntative. That correspondence also named Marjarita
Doherty as Management Representative and Donald Cummings as Labor Representative on the
pancl.

This matter was scheduled for hearing beforc the above pancl on March 7, 2013, became
the victim of a wcather delay, and was resct for and heard on April 4, 2013 at 10:00 am. at the
officcs of the Massachusctts Dcpartment of Labor Relations, 19 Staniford St., Boston, MA
02114. At the conclusion of this hearing, thc partics agreed to filc post-hcaring briefs, cxtended to
Junc 21, 2013, and rcceived by the ncutral arbitrator on Junc 24 and 25. 2013, respectively. At
hearing, both sidcs madc presentations, with the Alliance offering its positions first.
Subsequently, the members of the arbitration pancl reviewed the proccedings in cxccutive session
on August 6, 2013 at the offices of thc JLMC in Boston, MA, after which this document was
finalizcd.

At the hcaring, both sides werc represented as follows:

For Westport Policc Officers Alliance:

Jason R. Powalisz, Esquire Counscl for the Alliance
Christopher A. Dunn President, Westport Police Alliance
Frank Nopecrt Vice Pres., Westport Police Alliance
Johnny Couto Obscrver, Westport Police Alliance
Antonio Centola Obscrver

For the Town of Westport:

Brian Mascr, Esquirc Counscl for Town of Westport



John F. Healey Town Administrator and witness

Terry Provencal Town Accountant

Kcith Pcllcticr Chief of Police

As part of the initial phase of these proceedings, cach side identificd particular issues for
this hcaring, in addition to thc topics of “Wages™ and “Duration,” including threc more topics at

the initiative of the Town and five morc topics at the initiativc of thc Alliance. (See Charton e-
mail of Dccember 26, 2012.) For reference purposes:

Issue No. Topic Article  Page
1. Wages VI 5
2. Duration X1 12
3. (Town) Sick Leave Language ViI 13
4, (Town) Definition of “gricvancc” IX 14
5. (Town) Gricvance Procedures, change to Art. X, § 2 IX 15
6. (Police) Extra Work Assignments (new paragraph) (new rate) \Y 17
7. (Police) Extra Work Assignments (amend Art. V, § 4-f) (Trafficctl) V 19
8. (Police) Paid Holidays (Thanksgiving Friday) Vi 21
9. (Police) Shift Differential increase Vil 22
10. (Policc) Longevity stipend, calculation process VIII 23
EXHIBITS

The parties submitted the following exhibits in support of their respective positions on
the issues presented during the hearing:

1. Current collective bargaining agreement (CBA) for FY 06-09 and FY  Union Ex. No. |
10 MOA (“Union” and “Alliance™ used interchangeably hercin)

2. Bargaining history, JLMC Petition/Corrcspondence Union Ex. No. 2

3. Union Proposals (Wages/Duration plus 5), Town proposals (Wagcs/ Union Ex. No. 3
Duration plus 3)

4, Union Comparable Communitics Union Ex. No. 4



10.
11.
12.
13.

14.

16.

17.

18.
19.
20.
21
22.
23.
24
25.
26.

27.

Wagc and Health Insurance Data Union Ex. No. 5

Internal CBA's /MOA''s, including current, in-force CBA’s for Union Ex. No. 6
Westport Fire, Highway and Library bargaining units, ending 06/2014.

Consumer Pricc Index/Inflation Data Union Ex. No. 7

Town of Westport Financial Data (Bond Submission, Audits, Grants ~ Union Ex. No. 8
DOR Reports

Union proposal relating to “Details™ Union Ex. No. 9
Union proposal rclating to “Shift Differential™ Union Ex. No. 10
Union Proposal rclating to “Thanksgiving Friday™ Union Ex. No. 11
Commonwecalth “Estimated Reccipts™ for 2009 Town Ex. No. |
Commonwealth “Estimates Reccipts” for 2010 Town Ex. No. 2
FY 2010 Local Reccipts Town Ex. No. 3

List of Appropriations Ictter to Town Treasurer for May, 2008 Town ~ Town Ex. No. 4
Mecctings

List of Appropriations letter to Town Treasurer for May 2009 Town Town Ex. No. 5
Meeting

Letter, Town Clerk Samson to Trcasurer Foster re: Appropriations from Town Ex. No. 6
Deccmber 7, 2010 Special Town Meeting

Special Town Mecting warrant for October 27, 2009 Town Ex. No. 7
Special Town Meeting Warrant for December 1, 2009 Town Ex. No. 8
Moody’s “AA3” rating report dtd July 13, 2010 Town Ex. No. 9
Westport Finance Committee Minutes for October 20, 2009 Town Ex. No. 10
Selectmen’s Minutes, Regular Mccting, February 8, 2010 Town Ex. No. 11
Sclectmen’s Minutes, Regular Meeting, February 22, 2010 Town Ex. No. 12
Selectmen's Minutcs, Regular Mccting, March 8, 2010 Town Ex. No. 13
Selcctmen's Minutcs, Regular Mccting, March 22, 2010 Town Ex. No. 14
Selectmen’s Minutes, Regular Mccting, April 14, 2010 Town Ex. No. 13
“South Coast™ article, “Wcstport Rejects Override,” 4/21/10 Town Ex. No. 16



28.
29.
30.
3L
32,
33.

34.

36.
37.
38.
39.
40.
41.
42.
43.

44.

46.
47.
48.

49,

Sclectmen’s Minutes, Regular Mccting, April 20, 2010
Sclectmen’s Minutces, Regular Mccting, April 26, 2010
Westport Finance Committee, Minutes, April 27. 2010
Sclectmen's Minutes, Special Mccting, April 29, 2010
Sclectmen’s Minutes, Regular Mccting. May 3. 2010

Sclectmen’s Minutes. Special Mecting, May 10, 2010

Sclectmen’s Minutes. Regular Mccting, May 17, 2010

“Reductions letter,” Town Accountant Provencal to Dept. Heads,
dtd May 10. 2010

Sclectmen’s Minutes. Regular Mccting, June 1. 2010

Town budget workshcets w/ and w/o “override™ for FY 2011
Special Town Mccting Warrant for December 10, 2010

Town's “Sources Spread Shect™ for FY 2012. dtd May 24, 2011
Town’s “FY 2014 Estimated Revenues™ shect. dtd 1/24/13

Town’s “FY 2014 Estimated Rcvenucs™ sheet w/ $46K surplus
Town's “Union Contracts Comparison” FY 09-10 thru FY 13-14
Town’s “Major Financials,” FY 2010 thru FY 2014

Town's “Position Comparablcs - Education™ as of last CBA cxpircd
Town's Comparablc Communitics (4) w/ At a Glancc™ sheets
Acushnet/Teamsters Police CBA, 7/1/09 to 6/30/12

Swansca/Mass Coalition of Policc CBA. 7/1/08 to 6/30/11
Somersct/New England PBA CBA. 7/1/09 to 6/30/12 (Art. 33)
Lakeville/Mass Coalition of Police, L., 304, CBA 7/1/08 to 6/30/11
MOA., Westport Mass COP, Local 272, dtd 9/8/08 re: police details

CBA, Town and Westport Pcrmancnt Fircfighters, 7/1/06 - 6/30/09
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There follows an explanation of the positions of the partics on cach of the forcgoing
issues along with the pancl’s determination on how thosc issues shall be resolved:

Issue No. 1. Contract Article VIII
Wages

The parties have different expectations for the wage package for this contract. The Town
essentially is looking to comparability with other elements or departments of Town employccs
whilc the Alliance is using policc department compensation in comparablc communitics it has
studicd.

Pertaining to wagcs and other issucs being sought (or not wanted, as the casc may be) in
these proccedings, the Union provided background data. The Westport Policc Dcpartment (WPD)
consists of 26 members: 18 patrol officers, 6 sergeants, 2 licutenants and 2 patrol officers still in
training, as of the April 4™ hearing datc. The 2010 CBA for the department (a onc-ycar cxtension
to the 2006-2009 agreement), Union Ex. No. 1, has been in “holdover” status since it was agrced-
to. The parties havc not been ablc to conclude negotiations on a succcssor CBA since then, as has
been shown by the failed attempts to get a new contract by the 2010-11 efforts to do so, efforts
that were doomed to failure because of the financial situation in those years and voter reluctance
to move forward, as shown by a review of Town Ex. Nos. 11-27. The tentative agrcement
reached in 2012 was not approved by selectmen.

Currently, the Union (a/k/a/ “Alliance™) is sccking a two-year package for 2011 and
2012, with an objective being to “catch up” for what they never received sincc 2009. In contrast
to that, the Town, as per the Union’s opening statement, is sceking a four-year package, through
2015. If adopted, thc Town proposal would pay 0%, 1%, 1% and 2% for cach of the years in a
2011-2015 agrecment'. On the other hand, the Union argues that if it could achieve 3% for FY
2011 and for 2012, then it would still only rcach a median income level in Bristol County.” The
text of thc Union’s proposal may be found at page 6 of thc Union’s bricf and on page 5 of the
Town’s bricf.

Position of the Alliance

The Police Alliance asscrted that it should have wages incrcascs greater than those
proposed by thc Town, that comparison with surrounding police departments demands it and
equitable treatment justifies it. It sccks a percentage increasc cach year, using ten comparables
and various indicators, c.g. the pay for a 10-ycar police officer in compcting towns. The Union
explained that the current police salary is $47,306, sprcad across the department and shown in
Union Ex. No. 5. It sces the cost of the Town’s proposal to be $49,279 and the cost of its proposal
as $53,192, as per the figurcs they uscd at hearing,

In its post-hearing bricf, the Union rcported that the partics “unsuccessfully engaged in
negotiations for a successor contract,” given delays causcd by the Sclectmen’s rejection on July
18, 2011 and a lengthy proccss to prepare the petition for interest arbitration and present it to the
JLMC. Likewisc, this bargaining was hampered by the “Town’s insistence that the Union accept

! See Town brief, p. 6 relating to this and the Town's other 4 issucs.

? The partics are not in agrcement about comparable communitics, onc side wanting to usc comparables in
Bristol County only while the other wants to determinc comparablcs by department size. work loads. and
other functional variables versus geographical variables. Sce also Town brief. pp. 17-18.



a wage package which thc Town alleged was “the samc’ as the onc accepted by other Town
unions.” * Lastly, referring to what the Union called the Town’s “flintiness.” as coincd by the
Town Administrator. is but a diversion for citizens “not wanting to pay the freight for the services
thcy get” saying this was “an obstruction to thc collective bargaining process
generally,... | without| support under the relevant statute or principles.”™

Woestport has a population of approximatcly 15,532 and doublcs this in thc summer
months.? It was characterized as a residential and resort community which “functions with the
obvious financial advantages of a strong property tax basc and significant financial reserves.™ It
co-cxits with othcr communitics, all with basically thc samc proximity to cach othcr, samc
taxation and financc laws, revenuc receipts through “cherry sheet™ distributions, and tax and other
liabilitics to thc statc, thus making it appropriatc to look to “pattemms of scttlements™ in
“communitics providing similar scrvices.™®  In this spirit. thc Union survcyed wagc sctticments
in 17 of 19 of the Bristol County communities, with Westport being the twenticth community.
Communitics such as New Bedford, Fall River and Fairhaven arc larger, comparcd to the smaller
Berkley, Dighton and Frectown. For cxample, in Bristol County in FY 2011, “the average basc
wage incrcasc was 2.1%. In FY 2012...it was 1.5%" (as per Union Ex. No. 5. and bricf, p. 12).
This was 3.6% for two fiscal ycars, conspicuously morc than the ~1% total offered by Westport.™
With this. the Union claims that “comparable community cvidence offers overwhelming support
for an award of thc Union’s wagc proposal.”™

Using tcn comparablc communitics based on proximity and similarity in population,”
threc of which were among thosc picked by the Town as comparables, the Union found Westport
police placcd last. If the Town's 0% and 1% for FYs 2011 and 2012 werc adopted, they would
remain there, “dead last.™ Conversely. the Union argucs that its wage proposal would bring
Westport ncar to the middle of the spectrum, with 6 communitics ahcad (higher) and 4 behind
(lower) it. if the full wage proposal werc implementced. i.c.. the wages for two ycars and a new 4
step at 3% higher than the current top step. “To avoid having Westport suffer the growing
problem in Massachusctts of having officers laterally transferring from lower paying
communitics to higher paying communitics, and to keep Westport competitive with its immediate
neighbors, and award of the Union’s basc wage proposal is an impcrative.” o

The Union asserts that the Town has the “unquestioned ability to pay for thc Union’s
economic package.” Notwithstanding that the Town will claim it cannot afford the Union’s
proposal or that it may have other intended uscs for its free cash, stabilization funds or budget
allocations, “thc Town has thc unquestioncd ability to pay for thc Union’s fair and reasonablc
wage proposal.” "' Even if this ability to pay were somcwhat impaired and “dcpressed municipal

3 Union br.. p. 2. The fircfighters were attributed with recciving a “tremendous cconomic cnhancement
beginning in FY 11.” purportedly somcthing that would let them scttle in a manncr consistent with other
Town unions without being hurt financially. Scc EMT benefit worth $5000 annually. Union br.. p. 19
' Union br.. p. 4 and Union Ex. No. 4.
% Union br.. p. 4. noting that currently its free cash increascd to $828.575 and its stabilization fund to
$872.290 for FY 13. Its bond rate is strong at Aa3 and its uncmployment rate “has stabilized.™
$ Unionbr..p. 11.

Union br.. p. 12.
8 Union br.. p. 13. there werc more finitc similarities such as per capita income. bond ratings. and state aid
reccipls.
% Union br.. p. 14. See. in particular. fn. 11 for explanation in detail. cspecially as to “dctectives.”
19 Union br.. p. 15. See fn 13. noting that Westport is the only community without a 4" sicp on the wage
scale.
""" Union br.. p. 23.



finances are positcd as a barrier to cconomic relicf, it is well rccognized that cmployers ‘who
have pleaded inability to pay have been held to the burden of producing sufficient evidence to
support the plea. The alleged inability [to pay] must be more than speculativc and failure to
produce sufficient evidence will result in a rejection of the plea.”"

The Union urges that municipal budgets are “in large part, a product of the Board of
Selectmen’s assessment and ordering of prioritics.” From that the Union extrapolates that from
“nearly $32 million in FY 13 revenucs (and thc same anticipatcd in FY 14), [to say] that the
Town docs not havc the ability to pay for a particular item"* is simply another way to of saying
that the Town has choscn to use its revenue [differently]... [Here the cost of a fair salary increase
each year for two years is a de minimis incremental cost to the Town, [not an issue of] inability to
pav.”"* In this respect, thc Town presented “its finances in a forcboding light... based on rather
outdated data” that ignored its Moody's Aa3 bond rating, its $1.7 million FY 13 *frce cash and
stabilization funds, its unfunded [unfilled 7] Deputy Chief position™ at $70K annually, and the
Town's “stablc tax base.”"®

The Union contrasted these mediocre and “grim” projcctions with the “conservative™
estimatcs of local receipts and rcvenues for FY 14 that demonstrate the ability “to mcct its
obligations far and wide throughout the Town, including the possibility of scnding morc money
to schools, funding Town Meeting articles, PCB monitoring, budget supplcments and placing
even more moncy into the Stabilization Fund.””  In making these obscrvations, the Union said
that the Town “should not continue to skirt |a] fair scttlement using the reputation of some of its
citizens (cranky, fiscally negligent, unwilling to pay the frcight for the services they get) as a
reason to keep its officers at the bottom of the wage barrel.™*

With this in mind, the Union spoke to the impact of its “base wage proposal” costs. This
proposal contemplates 3% for FY 11 (as of July 1, 2010), 3% for FY 12, and a new 4™ step at 3%
higher than the current top step, to be cffective July 1, 2010. Based on the top step base wagg is
$47,306, and annual costs of $74,880 for FY11 and $39,156 for FY 12, the total cost is $114,036.
The Town'’s proposal for these two vears (and ignoring the fact thc Town proposed more than a
two-year CBA) is $0 for FY 11 and $12,298 for FY 12. It also contains1% for FY 13 and 2% for
FY 14. The Union observed that its package at $114K is Icss than the savings generated just by
leaving the Deputy Chief’s position unfilled."”

The Union referred to the cost of living index (COLA) and its importance was a tool
upon which parties rcly becausc of its “apparent and official certitude.”® Using that authority, the
COLA from July 2008 to July 2013, the five ycars from the Union’s last wage increasc until the
present, ranged from 3.6 to 5.4 percent, “in line with the Union’s proposed 6% |on the ] base and
well above the Town's 1-2% proposcd [increase] for either FY 11-12 or FY 11-13." Thus, the
logic for wagc increases not only is intended to help bring officers current with comparability
data, with kecping thcm employcd in Westport, but also represents an cffort to keep their buying

12
13
14

Union br., p. 25 and Elkouri and Elkouri, How Arbitration Works. 6" Ed.. p. 1431.

Union br., p. 25 This is, of course. truc but not always exclusively. ¢.g. when residents get to votc.
E.g., $114,036 using Union Ex. No.. 5. p. 4 as the cost for the basc wage proposcd incrcascs.

'S Union br.. p. 26.

16 14 Sce also fn. 25 relating to other reports, bond prescntations and data presented at hearing,

17 With reference to Town Ex. Nos. 29 and 30. and the current $373K balance in the Stabilization Fund.
' Union br., p. 28 Likcwisc, testimony from Town Administrator Healey.

19 Union br.., pp. 30 and 36. and fns. 29 and 30 therein. Also. fn. 37. below.

™ Union br., p. 31 and Elkouri and Elkouri. above. p. 1425.

* Jd, pp. 31-32.



power undiminished by inflation, citing the costs of clectricity, gas and oil as cxamples. Added
to this is the fact that statc law “allows thc Panel to rccognize the dangers inhcrent in the job ofa

wit]

police officer in today's America cven if the Town rcfuses to do s0.""

The Union's wage proposal is further justificd by the fact that “fewer police officers are
doing thc samc |amount] of work....]Jand] the incrcased strcss and workload furthcr warrant
[adoption] ... of the Union’s ... wage package.”™ The Town's professed “interest in attracting
and rctaining good cmplovees ... is inconsistent with the degraded wagc proposal it [has]
stcadfastl}‘; advanccd throughout ncgotiations...Jand arc inconsistent with| basic notions of
faimess.™

Position of the Town:

The Town characterizes its actions as “work|ing] towards a goal of compcnsating its
police officers at a high level while also maintaining an important and nccessary level of fiscal
responsibility. |lts]...proposal would allow its policc officcrs to remain the highest paid
unionized emplovees in the Town and would keep the police officers well ahead of any of the
Town's unionized cmployccs and)... would further allow its police officers to be compensated at
a level with surrounding communities. .. | T|he reality is that the Town ... continucs to facc scveral
fiscal challenges ... [that] mandatc that [it] ncgotiate a fiscally rcsponsiblc collective bargaining
agreement with the Alliance... {1]ts proposal balanccs the necd for fiscal discipline with its goal of
paying its policc officcrs at a high level. ™ Following on this fiscal philosophy, thc Town added,
“The Pancl should place great cmphasis on the financial challenges which faced the Town in FY
*11, and bevond, and the Town's ability to pay in light of thosc challenges [and] should comparc
the Town's policc officers” compensation as comparcd to othcr Westport cmployccs....[and]
should give littlc weight to the comparablce community figurcs submitted by both thc Town and
the Alliance.”*

Speaking to the its ability to pay. the Town notes that it “has successfully ncgotiated
agrecment|s| with all othcr bargaining unit employccs for the term of July 1, 2010 through Junc
30, 2014...[with| idcntical wage incrcascs for this period (0%, 1%, 1%, 2%) along with other
modcst bumps in benefits.™ The Town reports that thesc ncwly negotiated bencfits for thesc
units over the 2010-2014, four-vear period, will cost it “approximately $126,834" while the
Alliancc’s proposals, if “fully accepted by the Pancl.” would cost $197,936” for only two ycars,
namely for July 1. 2010 through Junc 30. 2012.

Historically, Town revenues fell significantly from FY 2009 to FY 2012. By way of
example, for FY 2009-2010, cstimated receipts fell $700,000.” In FY 2010, “local rcccipts™ werc
“short by $82,109. “Frcc cash™ ($435,000) had to be uscd to balancc the budget in FY 2009 and
again in FY 2010 ($649,559). resulting the certification of a ncgative free cash balance in October

= Id.p. 34,

Union br.. p. 36.

2 d

> Town brief. pp. 2-3.

Id, p. 7. Scc also Town br.. pp. 17-18 ("least amount of weight on comparables). p. 18 (too many
unknowns 10 relay on comparables for them to be factored into the Pancl’s analysis).

= Id. p. 8. with further reference to Town Ex. No. 31.
® Town Ex. Nos. 1 and 2.



of 2009 of $39,045.® By July of 2010, frce cash rose to $329,538, but all of that, other than
$32,897, was uscd to balance thc FY 2011 budget.® All of these efforts werc not neccssarily
cffectivc as marked by the need to call two special town mcetings to reducc cxpenscs for FY
2010, by $250,807 for the Town and another $89,567 for schools. 3

For FY 2011, the year for which the Alliance has proposcd a 3% salary increasc and all
other unionized groups accepted 0%, brought more bad fiscal ncws. “As carly as October of
2009, the Town Accountant [predicted| a $1 million dcficit for FY 2011.” The conccrn was so
prevalent that finances causcd the Selectmen to “routincly and rcgularly” discuss budgctary issues
for FY 2011 and decided, in February of 2010, that a budget “override” or more than $1 million
would be nccessary for the FY 2011 budget.”

That was not to become a solution. The “override™ did not pass and the Statc Lcgislaturc
announced a 4% rcduction in aid to the Town.® By April of 2010, thc budget committee
determincd that the Town faced a FY 2011 deficit of $1,569,239. This caused thc Town
Accountant to send a memo to all departments to cut the (bottom line of) budget by $1,364,582,
8.9% of the total operating budgct. From this amount, the Policc Department had to cut $57,502.
This $1.3 million reduction was not enough. In December of 2010, the Town transferred another
$92K from overlay surplus and $180K from frcc cash in order for the budgct to balance.>

From all these financial constrictions, the Town obscrves that the Alliance “did not
dispute any of the Town’s evidence....really all the Alliance did was show thc Panel members
numbers without any cxplanation as to whether the Town actually had thc ability to fund a
contract with the numbers on a specific pagc.”"‘ With reference to the frec cash levels that are
morc recent and contcmporaneous with these proceedings, the Town said, “Admittedly, things
have improved with the Town with respect to its free cash reserves but now is not the time to use
that free cash to pay for excessive incrcases to wages for Fiscal Ycars gonc by that arc not
commensurate with wages paid to othcr union employces. The economy is still
depressed...receipts continuc remain stagnant or decrease, there is little to no new growth....*
Continuing, the Town said that it “did have monies in its stabilization fund, but thosc funds are
not carmarked to fund pay incrcases to cmployccs, especially when they are alrcady paid at a
competitive wage that is higher than all other cmployces in the Town. ... The cconomic outlook
for FY 2014 is not any better and will not have funds availablc to fund large wage increases.””’

Looking back over thc past three to five fiscal ycars, the Town suggests that in the fiscal
cnvironments of FY 2010 and 2011, “a 3% raisc and ncw steps on a wage scale is not justified or
practical....Any raise, let alonc a raisc of 3%, at a time when thc voters and taxpayers ... voted
down an override, which only sought to maintain the then existing level of services, would have

» Jd, Nos. 3, 4. 5and 6.

% Town brief, p. 9. with reference to Town Ex. Nos. 6 and 28.

3 Town bricf, p. 10, with reference to Town Ex. Nos. 7 and 8.

32 Town brief. p. 10, with refercnce to Town Ex. Nos. 10. 11 and 12.
3 Town bricf, p. 10. with reference to Town Ex. No. 4.

t Id., p. 11. with refercnce to Town Ex. Nos. 24 and 27.

=d,

% Id,p. 12

3 Id., plus references to Town Ex. Nos, 29 and 30. As for 2014. the “only way the Town will be ablc to

jevel fund its budget will be through the usc of $828.575 of free cash reserves.” I it chooscs not to do so.
it will be facing a deficit of $728 K for FY 2014. Al hearing. Town Manager Healey indicated that the
department has a Deputy Chicf position. at $70K plus benefits per year. which it routinely has left unfilled.
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been fiscally negligent....Clearly. this is not, nor would there cver be, the right time for the
Alliance to cven propose such a financial package. ™

Speaking to the issuc of “basc salarics,” the Town rcports that, in addition to having a
higher basc salary than almost all other cmployces of the town “cxcept maybe the Town
Administrator, Fire Chicf, Policc Chief, Treasurer, Accountant, Highway Survcyor and Town
Planncr, members of the Alliance cnjoy additional benefits that cither far cxceed what other
employecs of the Town receive or |for which| other Town cmployces arc simply not cligible.””
In the casc of a top-step patrol officer, with a basc salary in the $47,000 range, if that officer is
Quinn Bill cligiblc, with a master’s degrec, that would cquatc to $12,000 a ycar in additional take
homc pay. This is compared to a top-stcp fire fighter with an annual salary of $44.743 and who is
not Quinn Bill cligible.** In the Highway Department, the top hourly rate is $22.98.

With additional commentary as to Quinn Bill and other financial incentives, the Town
reiterated some of the most recent CBA improvements, saying that the improvements in longevity
payments rcpresented more than a 200% in that bencfit. In addition to this, the “fully guarantced
Quinn Bill for cligible officers™ is an additional cost of $100,000 and “will only continue to
increase as thce benefit is tied to base salary.™ Any other ~nominal incrcascs™ for other
bargaining unit members rclating to observed holidays and/or non-Quinn Bill cducation
incentives arc much smaller than fringe benefits for Alliance members. Plus, these modifications
in benefits to non-Alliance organized cmployecs™ was a quid pro quo for their agreeing to a zero
(0%) percent increasc in year | of thc Town’s four-year salary matrix.

On the other hand, if thc Alliance werc to receive what it is sccking for wage
adjustments, for just FY 2011, that cost, as noted earlicr, would bc $106.133, for thc samc vear in
which the Dcpartment was directed to cut an additional $57,000 from its budgct. “This additional
$106 K would be a burden thc Town would carry forward in perpetuity. Thus, if the Alliance
obtained what they arc sccking here. the additional burden on the Town in FY 2012 would bc
$197.936 to fund their proposals. ... [Tihe financial liability to the Town with thc other
bargaining units, through Fiscal Yecar 2014, the Firc Union agreement, Highway Union
agreement, Town Hall Union agrccment, and non-union pay increascs do not come anywhere
close to $200,000” and that is sprcad out ovcr 4 ycars, not two.™

In spcaking solely and dircctly to the issuc of comparable communitics, the Town’s
commentary did not focus so much on which communitics might be “comparablcs™ to its way of
thinking, but rather why comparability data should be focuscd on the history within the combined
organized (multiple union) workforces in Westport, not outside communitics. “{T]he Panel
should placc the lcast amount of weight on ‘comparables’ when rendering its Decision and Award
in this casc, in spitc of the fact that the Alliance members’ compensation is compctitive with the
communitics offcred by thc Town as comparables. At onc time reviewing ncighboring
communitics may have been a good source of information....|Today]... too many factors exist
that lead to these agreements being what they arc. and too much speculation is used when
deciphering their content. ... Other than numbers, no other “comparable’ numbcrs were offered in

Town bricf. p. 13.

Town bricl. pp. 14-15.

Id., and with reference to Town Ex. No. 39.

Id., p. 15. and with referencc to Town Ex. No. 31 and Alliance Ex. No. 1.

® The largest of these non-Alliance increased level of conferred benefits was the “cnhanced longevity
payments to members of the Fire Department.” Town briefl. pp. 15-16.

¥ Town bricf. p. 16.
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this casc, such as economic solvency of the community....[Wihilc a contract in a ‘comparable’
community may havc a higher salary for a patrol officer, the municipality may, due to the
excessive salary, have to reduce or cut scrvices within the Policc Department or other areas,
including issuing layoff notices to patrol officers... There a just too many unknowns.*”

In its assessment of its own proposal and that presented by the Alliance, the Town
reiterated what it called a “modest increasc™ over four years, one that is “consistent with the wage
increases given to members of other bargaining units and non-bargaining unit employecs....[lts]
proposal is competitive given the overall economic conditions the Town is currently operating
under.””® In advocating this type of assessment, thc Town urges that “base salary is only a
starting point for determining total compcnsation....[becausc] police officers reccive numerous
other monetary amounts, including longevity, shift differential, stipends, automatic holiday pay,
clothing allowances, detail [pay] and a very lucrative cducation incentive... .Since many of these
items are based on base salary, even the slightest increase in salary carries through exponentially
to raise compensation in multiple areas....[M]ost of thesc financial bencfits factor into the
calculation of each other, which means that an increasc to base wages or even to one (1) ancillary
benefit has an exponential effect on the memberships’ total compensation.”

The salary component of a document of this nature usually and implicitly is the most
struggled-over, controversial, and time-consuming clement of the decision. This case was no
exception. While listed separately, wages and “duration” were considered simultaneously by the
arbitrators, and, as noted under Issue 2, with therc bcing a consensus in Issue 2, that the stability
of the parties’ CBA would be enhanced by a four-year package, thus the commentary relating to
Wages will, likewise, reflect that timelinc.

While the Town made a passionatc and repetitive request that the comparability factors
considercd in this casc be internal to the structure of that municipality,” i.c., that the internal
comparison factors should trump the more broadly bascd metric of surrounding communitics, it
did, neverthcless, supply the panel with a comprehensive snapshot of the “factors to be
considered.™ Those factors were: (1) thc municipality’s ability to pay; (2) the interests and
welfare of the public; 3) thc hazards of cmployment; 4) physical, educational and mental
qualifications; 5) job training and skills involved; 6) comparative wage and employment
conditions with cmployees performing similar scrvices and with other cmployees generally in
public and private employment in comparable communities, 7) the cost of living; 8) the overall

' Town brief. pp. 17-18

Town brief, p. 19.

% Town brief. pp. 19-20.

Town brief, p. 7.

Id. For cxample. “The Town should compare the Town’s police officers’ compensation as compared to
other Westport employces.” While this did occur. the pancl did not consider that the data internal to the
Town should be exclusive of its considerations. Likewise, inasmuch as these proceedings are a product of
the mandate to and under the JLMC. the entities focuscd on by that mandalc are police and firc. Thus,
comparisons of police and fire, or police to police in various municipalities, we considered morc on point
than. as an extreme example, the comparison between police compensation and library workers employed
by Westport. Likewise, it gocs without further cxplanation that constraining comparisons between various
bargaining units in Westport only has the potential for a “false positive” in that the single employer entity.
the town, could restrict wages and benefits in one bargaining unit only to use them to restrict wages and
benefits within another unit. This would be circular reasoning, to say the least.
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compensation presently received by the employces, including direct wages and fringe benefits;
and 9) changes in any of thc foregoing circumstances during the pendency of the dispute.” All
these variables were part of the deliberations of the panel of arbitrators.

Given the amount of time the cmployees in this particular policc bargaining unit have
gonc without a salary adjustment, without drawing any adversc inferences from intervening
events such as the Town’s financial condition in FY 2010 and FY 2011, a failed “override,” or
the rejection of the July 1, 2010 to June 30, 2012 proposal (Union Ex. No. 2),% we conclude that
this bargaining unit would be better served by a ncw collcctive agreement (CBA) that extends
into their current fiscal year, now FY 2014, as of July 1, 2013. This provides additional time
before these particular parties start the bargaining process again, rather than forcing them into this
process as soon as this decision is rendered. A momentary “vacation” from the bargaining process
is intended to bc beneficial, if not hcalthy and calming as far as labor-managcment relations are
concerned. It also provides a means to approach the cumulative percentage sought by the union
over two years, even though it will take four years, a duration sought by the Town, to achicve the
wage formula presented here.*'

As of: Gencral Wage Adjustment:
FY 2011 (7/1/10) 2.0%
FY 2012 (7/1/11) 2.0%
FY 2013 (7/1/12) 3.0%
FY 2014 (7/1/13) 3.0%

One day before FY 2015 (6/30/14)  3.0% new Step 4 to wagc schedule

Issue No. 2 Contract Article XI

Duration

Position of the Alliance:

The essence of the “Duration” issuc is tied to the “Wages” issue, as is evident from the
manner in which this topic was prescnted at hearing. For cxample, the Union is looking to placc
wage relief into two years, FY 11 and FY 12, with an additional twcaking along the way for a
fourth step (new top step) on the wage scale, also effective July 1, 2010. Conversely, the Town
conveys the message that it wants to stretch out the duration with lower amounts of financial
commitment for four years, 0%, FY 11; 1%, FY 12; 1%, FY 13; and 2%, FY 14. Thus, the
Pancl’s recommendation on the Wage package will impact the recommendation on Duration.

¥ Italics added.

50 The arbitrators arc mindful that thc Town had a period of fiscal austerity and that it attempted to
minimize or postpone new expenditures at a time when it had no funds. This was not a matter of bad faith.
S' There is no intention to cxtend retroactivity to persons no longer members of the bargaining unit.
Likewise, the addition of a 4" step to the wage scale at the cnd of the CBA is intended as a retention tool.
supported by the arbitration panel (or a majority thereof) and is reason for no modifications in the longevity
stipend, either as shown in Article 8, Section 4 of the CBA or in Union Ex. No. 5 (Longevity
Comparables). See also fn. 10, above. The adjustments to wage compensation provided here are inclusive
(in lieu) of offsetting increasing costs of health insurance, at a 39% contribution rate (Union Ex. No. 5), and
COLAs as shown in Union Ex. No. 7. e.g., the Boston/Brockton/Nashua figure being 2.3%. The new Step 4
as of 6/30/14 has no meaningful cost impact on this CBA. given its effective date.
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The Union did not devote significant, separatc commentary to this issue in its post-
hearing bricf.

Position of the Town:

The Town objects to a contract of only two ycars’ duration. “[T]he idcal of a two year
contact which would expire on June 30, 2012 is, in the Town’s opinion, nonsensical... [T such
an aware issued, the parties would bc cntering into negotiations at some point in the future
regarding FY 2013 that has already been closed out by the Town.” In the alternative, the Town
proposes “a contract that is of similar duration to the other Town bargaining units. Doing this
would not only assist thc parties in futurc ncgotiations, but ... would also preserve the
Committee’s resources for other pending petitions.”

Panel Decision:

As noted in Issue 1, the duration for the next collective bargaining agreement shall be for
a period of four years, commencing with July 1, 2010 and expiring on July 1, 2014, as shown
above, and covering a period of four years, namely Fiscal Years 2011, 2012, 2013 and 2014. The
rationale for this duration may also be found in the Decision for Issue 1. There is an obvious
bencfit to conclude four years of CBA time, with three ycars of catch-up, so to speak, and the
current FY, FY 1014, so that the next cycle of negotiations starts with a new slate and after a
respite from the bargaining process which shows evidence of having been challenging at times
over these past four years.

Issue No. 3 Contract Article VII

Sick Leave Language, Town Proposal

Position of the Town

The Town acknowledges that sick lcave buybacks are given to employecs who
“voluntarily separate themselves from cmployment honorably, gencrally after a lengthy term of
dedicated service to a municipality....{Thesc buybacks] rcpresent a ‘thank you for your scrvice’
and compensate a retiring employee commensurately with their attendance during the course of
their employment....[Tt should not be provided to] an employee who is scparated from
employment involuntarily pursuant to thc just cause language ... in this contract.™ Likewise,
the Town argucs, an cmployee should not be compensated for a buyback when they “engage in
substantial misconduct which adversely affects the public,” adding that “substantial misconduct”
has been defined as “adversely affect|ing] the public service by impairing the cfficiency of the
public service.”**

* Town brief, p. 19.

2

Town br., p. 20.

S Town br., pp. 20-21. citing to Police Commissioner of Boston v. Civil Services Commn.,, 39 Mass. App.
Ct.. 594. 599 (1996).
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Position of the Alliance:
Articlc VII, Section | (1) of the CBA currently rcads:

The Employer agrees to compensate all cmployccs or their beneficiarics twenty-
five percent (25%) of the employec’s accumulated sick Icave upon dcath, retirc-
ment or any other pcrmancnt scparation from cmployment except for gross mis-
conduct up through the 19" vear of scrvice. After 20 years of scrvicel,]
rcimbursement shall be at the ratc of fifty percent (50%). Payment of onc
hundred percent (100%) sick lcave time will bc made in the event of a linc of
duty dcath.

This proposal would delete the language after “rctirement”, i. €., “or any other permanent
scparation from employment cxcept for gross misconduct up through the 19" year of service.” By
brief, the Union interpreted this change to mean that the new version would “then be applicable
only in a sccnario where an employce was scparated from cmployment not from dcath or normal
retirement, but for a non-voluntary scparation for a non-gross misconduct rcason.” The Union is
opposed to this changc becausc, first, the Union raiscd the issuc if such a sccnario is even
possiblc under the contractual just causc standard. Sccond, the Town failed to show at hearing
“why this mattcr was even an issuc for it, and/or that changing the parties’ contract language
accordingly was somehow nccessary or proper.” It concluded that the Town failed to show why
this changc would be “just, scnsical, rcasonable and/or appropriatc."57

Pancl Dccision:

The provisions of the FY 2011 through the FY 2014 contract shall maintain the current
contract language, “CCL” so to spcak, regarding the sick lcave provisions undcr considcration
here. There has been no showing that the current contract language is not. nor has not been,
effective or that there has been a showing that it is not working and needs to be adjusted. Under
those circumstances, there is no rcason to make a change in these provisions as part of these
proccedings.

[ssuc No. 4 Contract Article [X
Gricvance, definition of:, Town Proposal

Position of the Town:

The Town suggests that this proposal is based on the inability of the partics to comc to
agrcement on remedial modifications to the CBA. “[T} he Alliance could not cven agree with the
Town during ncgotiations with rcspect to a dcfinition of what a gricvancc is cvidences...the
Alliance’s inability to compromisc that has resulted in this overly lengthy disputc....shows how
unbending the Alliance was at the bargaining table and their all or nothing stance during
negotiations.”™

% Union br.. p. 42
&

" ld.

"8 Town bricf. p. 21
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This being the case, the Town “is merely attempting to clearly define, for the benefit of
both signatorics to the contract, what is and what is not subject to the negotiated grievance
procedure,” a necessity, becausc without a definition, “any dispute tied to one’s employment
could be considered a grievance. Such a broad definition may hamper both parties and could lead
to abuse and precious time wasted by both sides rather than focusing their respect attention on
law enforcement within the borders of thc Town.”

Position of the Alliance;

This proposal would add language to the definition of a “gricvance” as defined in the past
and continuing-in-effect CBA. That new language would provide that, “A grievance shall be
defined as a perceived violation of a provision of this contract.” The Union complains that the
Town did not producc any “cvidence or justification” at hearing to warrant making this change.
Moreover, if this language is designed to provide a means for dctermining what an issue means or
whether it is arbitrable, then the partics have “decades of arbitral precedent” such that the jointly
selected arbitrator may rcsolve whatever the pending question is without this modification to the
existing CBA. “Adding in superfluous language...and without any citation to a solid issue,
example, or reason why this is allegedly reasonable or necessary is not a proper use of the
JLMC’s processes and... should be rejected outright.”®

Pancl Decision:

Much like Issue No. 3, there was little to no showing that the current contract language is
not working as to the definition of what constitutes a “grievance” under the contract. If there is an
on-going problem with grievances being filed which do not comport with how a grievance is
defined under the CBA or without sufficicnt specificity so that it can be processed as such, more
subtlc solutions are available, such as requiring, via the submission of a grievance form or letter,
as the case may be, identification not only of what happened, but also of what section(s) of the
contract have allegedly been violated. There is also concern that the introduction of the concept
of a “perccived violation” might create more confusion than cxists with the current contract
language. Finally, if this is ncar and dear to the hearts of the partics to the CBA, they have the
ability to adopt it immediately, until thc next ncgotiations, by a side bar letter, or by the
negotiations for the next CBA in FY 2015. Most likely, it will not rise to this level of importance,
or, if it does, adequatc justification will accompany that cffort. Keep the CCL.

Issue No. 5 Contract Article IX

Gricvance Procedure, Processing Methods, Town Proposal

Position of the Town:

The Town urges this change because the Statc Board of Mediation, Conciliation, and
Arbitration “now longer exists and is now part of the Commonwealth’s Dcpartment of Labor
Relations... For whatever reason... thc members of the Alliance’s bargaining committec could

59 Id.
% Union br., p. 43.
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not bring thcmsclves to agrce to remove language designating an non-cxistent administrative
agency...™ Additionally, “it is standard knowledgc that matters before the DLR take longer to
process and rcsolve than matters heard by a private arbitrator. At the AAA, cases are docketed
and hcifd with rclative speed where cascs at the DLR ... can linger for scveral months to several
years.™"

The Town also complains that “cqually vexing is the Alliance’s unwillingness to agree to
language which prohibits an arbitrator from altering or amending the bargained-for language
reached by the parties through negotiations. Such language benefits both partics as it preserves
the language ncgotiated by the partics and gives the arbitrator clcar instructions as to what his/her
arbitral powers arc.™®

Position of the Alliance:

This proposal would dclcte provisions of Article [X that permit thc submission of
grievances to the State Board of Mcdiation, Conciliation and Arbitration, now managed by the
Department of Labor Relations as part of Chapter 150E. Thus, the change would limit arbitration
submission only to the Amcrican Arbitration Association (AAA). The Union also cxpressed
concerns that this Town proposal would change Article I1X so that the partics must sharc cqually
the costs of arbitration, and a provision that the arbitrator is without power to altcr. amend or
delcte provisions contained in the CBA.*

In response to both of these changes, the Union complains that the Town did not produce
any cvidence or justification for this change. Likewisc, it is "unclear whether partics can even
agree to waive their MGL c. 150E, § 8 right to submit to arbitration via the DLR’s processes.™
The Town failcd to show why this change was necessary. “Unnecessarily closing the door to one
outlet for arbitration is unnccessarily restrictive and without purpose. [As for| cost sharing and
non-amendment, ... these matters arc well settled as inhcrent in any gricvance and arbitration

9160
proccss... |and] should not be awarded by the Panel.

Panel Decision:

The Town's suggestion of modifving the current language has merit. whether it be to
clean-up and update the tcrminology as it relates to certain statc agencies that no longer function
as they did when the expiring CBA was ncgotiated in 2006, prcsuming that page 34 of Union Ex.
No. | can be relicd upon for that datc. We rccognize that the State Board of Mediation,
Conciliation and Arbitration has vanishcd. Speeding up the filing and processing of gricvances
has always been the mantra of cffective labor relations systems, public or private. This holds truc
because it incvitably is in the best intcrests of both sidcs to get a matter started, preliminary steps
concluded, and arbitration schcduled and concluded as quickly as possiblc because then the
partics can movc on, sputtering gocs to a simmer and then disappears, and “bad tastes” lcave, so
that normal day-to-day labor rclations can rcsume. In the meantime, the partics have an answer

¢ Town bricf. p. 22.

62 Id

63 Id.

Union br.. p. 43.

This is understood to mean “to submil a grievance to arbitration™ unrelated to DLR's impasse authority.
% Union bricf. pp. 43-44.

65
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from someonc, an arbitrator, as to how a dispute should be resolved and, of course, if the parties
really do not like the award, they can always negotiate something they both like better. The Town
urged a modification to the arbitration process by asserting, “it is standard knowledge that matters
before the DLR take longer to process and resolve than matters heard by a private arbitrator.™’

The Town, claiming it was “vexed” by the Alliance’s unwillingness to agree to language
“which prohibits an arbitrator from altering or amending the bargained-for language reached by
the parties through negotiations....|assuring that] such language benefits both parties as it
preserves the langu:,iége negotiated....and gives the arbitrator clear instructions as to what his/her
arbitral powers are.”

All of these assertions are positive reasons why the provisions discussed here cither need
to be eliminated, updated, or otherwisc incorporated into the CBA in order to achieve the
purposes that arc a part of this discussion. There is merit to having updated CBA language that
(1) eliminates the references to the State Board of Mcdiation Conciliation and Arbitration, (2)
inserts a new provider, i.e, the American Arbitration Association as the replacement provider of
grievance arbitration services® and, by doing so, accclcrates/enhances the dispute resolution
process, and (3) inserts provisions as to arbitral authority into the CBA, i.c., no unilateral
arbitrator altering or amended bargaincd-for language of thc CBA. These modifications shall be
implemented in thc FY 2011-2014 CBA, in accordance with the time allowed for giving notice,
ctc. in fn. 69, below.

Issue No. 6 Contract Article V (4) (F)

Work Assignments, Detail Compcnsation, Union Proposal

Position of the Alliance:

This change would amend the cxisting language at Article V (4) (F) by incrcasing Extra
Work Assignment rates as follows:

Road and construction details shall incrcase by $1.00 effective upon ratification
of a new collective bargaining agreement. These rates will increase by another
$1.00 [per hour) effective July 1, 2011, and another $1.00 effective July 1, 2012,
both at the option of the Alliance. If the Alliance wishes to exercise cither or both
of these options, it shall so notify the Town in writing no later than May 1 of the

" Town brief. p. 22.

% Id

® The need for this “expediter clause” in the contract is evident. Not so evident was whether it was
supposed 10 “kick in” if the parties did not agrec (0 a neutral by their own means, or if it meant all cases
reaching arbitration automatically go to AAA for processing, docketing, selection and hearing arrange-
ments. We leave this open to the partics with the caveat that if they do not agree on the process, then the
second of the two scenarios above. the “automatic referral.” shall be considered to be what is needed and
accordingly adopted, to become effective within sixty (60) days of the effective date of the FY 2011-2014
CBA. those days being time for modifications to documents and notices 1o participating officces.
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year or years at issue, and upon notification, the Town will implement the
increase as of July 1 of the respective ycar.™

The Union characterized this proposal as being “fully warranted” bccausc (a) the
comparable “community evidence demonstrates that Westport police officers are currently tied
for the lowest paid in any and all categories of detail work and (b) the cost of this is not borne by
the Town but by outside vendors ... [Since] there was no countervailing evidence presented by the
Town against the proposal, the Union avers it should be fully awarded as written.™”'

Position of the Town:

The Town claimed that the detail rate is competitive and more than adequate. Further, it
is “not aware of any economic provisions in any contracts that arc activated at the discretion of a
bargaining unit, in the same fashion as the Alliance has proposed increascs to the detail rate””
here. The Town has to prepare an annual budgct, a process that “would be frustrated if thc Town
werc to wait upon the Alliance to advise as to whether the detail ratc was increasing in a given
fiscal year.””

Panel Decision:

The role of the pancl of arbitrators herc is limited by the way the modifications sought by
the Alliance were presented, i.e, those changes that they sought between the time of “ratification”
and July 1, 2012. All of that is past history. Morcover, it would be more than monumental to
attempt to convince users of “detail patrol officcrs™ between the expiration of the last CBA - if
we consider thc prior but-still-in-force CBA to have expired — and now to make up arrearages so
that back-pay accruals would be due to officers for dctail pay, essentially at any time before the
ratification and implementation of the new agrccment which is the subject of these procecdings.
Likewise and more contcmporary in context, the Union’s brief updated the demand to $1.00 in
FY 12 and another $1.00 in FY 13.™ We will not go there, nor will we attempt to create a scheme
which incorporates “back pay.”

The arbitrators are mindful that the sources for detail pay arc outsidc users of such
serviccs in conjunction with rcpair, removal, construction, special events, private events that
intrude into the public domain, and other purposes for which the Town would have to expend
additional wage dollars if those expenses were not paid by the partics using and requiring them.
The short version of this is that the Town bears very little, and often no, expense for detail pay.
Instead, the Town bills entities using dctail officers, takes off an administrative feec for this
process and pays a fee to the officer(s) performing the detail.

Working from Union Ex. No. 9, Westport has three police detail rates: $30 (non-
alcohol); $35 (alcohol); and $40 (road). Thesc diffcrentials arc not even mentioned at Union
brief, p. 38. The onc thing in common is the brief “total” of $2.00 over two years; the testimony

™ Notwithstanding this language. Union br.. p. 6. the Union clarificd effective dates to FY 12 and FY 13
at page 38 of its brief.

" Union br., p. 38.

> Town br.. p. 24

P,

™ Union brief, p. 38.

18



offered at hearing was the desire for a $2.00 increasc, but without reference as to when and how it
would be implemented. Union Ex. No. 9 asserts that, as far as the detail ratc is concemned, in bold
letters, “Westport is currently tied for lowcst paid in any/all categorics of detail work.” There is a
need to increase the rate minimally so that compensation for this type of protective service does
not sink any lower in comparison to other communitics.

After examining two relevant facts, we have dctecrmincd that Westport is lower in its
detail ratc than even lcss affluent municipalities, than both larger and smaller communitics within
its universc of comparables. and that its $30 rate, if still in effect, is lcss than any other cxcept
Acushnet with which it tics. Second, it has been somc time, obviously at least two ycars since
Joint Ex. No. 9 could have been conceived. since there have been adjustments to this rate. Thus,
effective thirty (30) days after thc ratification and implementation of thc contract under
consideration here, allowing time for notice to all involved and interested partics, the detail
ratc(s), whatcver the casc, whether a singlc or duty-determined ratc, shall be increased by $2.00
per hour. This provision shall appropriatcly be incorporated into Article V of the new CBA, or
whatever article refers to Detail Compensation in that document.

In directing this incrcasc, we arc aware that thcre may be a need for Town meeting to
approve this $2.00 increasc, if such a change has to accord with Town activitics and record-
kecping requircments. This increasc is dirccted as a part of these proceedings and will not be
helped by unnecessary controversy surrounding its implementation.

Issuc No. 7 Contract Articlc V (4)

Work Assignments, Flagger Protection. Union Proposal
Position of the Alliance:

The Union sccks to amend/increasc the “Extra Work Assignments™ of this article with
additional, a/k/a new, language pertaining to traffic control at construction and repair locations,
noting that superior traffic control is provided by swomn police officers, to wit:

The Town and the Alliance agrec that public safcty interests are best scrved when
traffic contro! on and around the roads, strects, highways and other passageways
for construction, repair and maintcnance projects; utility construction ... and all
other activities requiring traffic control is performed by sworn police officers.
Thercfore thc Town and the Alliance agree that traffic control on all such
projects and activitics wherc traffic control is dccmed appropriatc by the Chief of
Police or designee will be performed only by swom police officers pursuant to
the current practicc under the Department’s Extra Work Assignments System as
set forth in this Scction, provided that if there are insufficicnt swom police
officers within thc Department to handle availablc details on a given tour of duty,
sworn policc officers from other law cnforcement agencics may be uscd to fill
them under terms and conditions agreeable to the Association and approved by
the Chief of Policc. Nothing in this scction shall alter the Chicf's authority
presently cxisting to determine the appropriate lcvel of traffic control mcasurcs
on such projects and/or activitics.™

s

Union br.. p. 6.
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The Union asserts that such language, ¢.g., that pertaining to functions of “non-flaggers”
and “rccent statc regulations, is “fully warranted by the bencefit of having swom police officers,
intimately familiar with thc Town’s strects and roads, as the best personnel to guard workers and
citizens alikc at dangerous road sites” as well as the deterrencc of motor vehicle
violations/apprchension of offenders/criminals.  Likewisc, similar language has been agreed to
between labor and management “throughout thc Commonwecalth.” Lastly, it is thc Union’s
“understanding that the Town at lcast agrees in principle with the purpose of this language.™™

Position of thc Town:

Making reference to Town Ex. No. 39, the Town said that, in 2008, thc partics ncgotiated
language that addresscd paid details and the use of “flaggers,” now covered by that MOA. The
Town asscricd that this MOA “struck a balancc between the Town’s managcrial prerogatives to
determine whether a police presence would be required at construction projects and the Alliance’s
interest in prescrving their members® opportunity to work a detail.”” The Town complained that
the proposal removed “any scmblancc of balance from the existing process, vitiates the Town’s
management rights ... and mandates that only police officers of the Alliance can oversee a
construction sitc on a Town roadway.”

In responding to this proposal, thc Town says it understands that the ability to work paid
details has been a source of additional compensation for members of the Alliance and that the
Alliance docs not want to see detail assignments given to individuals outsidc their membership.™
However, usually such proposals arc accompanied by “somc rationale behind the proposal. Here.
the Alliance ... presented not such cvidence ... as to why this language change was nccessary.
This proposal is nothing morc than an attempt to whittlc away at the rcmaining management
rights posscssed by the Town.™

Panel Decision:

This proposal comes to the arbitration pancl without a history of problcms or violations
of the now current CBA. The current procedures for using flaggers and other protective personnel
appear to be working effectively. Likewisc, Town Ex. No. 39, shows a ncgotiated procedure for
this process dating to September of 2009.% There is nothing to convince us to intcrfere with a
working process or with a document that controls that process when they both work cffectively.
Maintain the CCL without changes to the prescnt provisions as they apply to matters that arc
within the discretion of management.

s Union br.. pp. 37-38.
Town bricf. p. 23.

78 ld

P d.

' Sec also Town bricf. p. 23.
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Issuc No. 8 Contract Article VI (3)

Paid Holidays, “Thanksgiving Friday.” Union Proposal
Position of the Alliance:

This proposal would amend Article VI, Scction 3 by making the “day after Thanksgiving
a holiday” and by dcleting from the current CBA language the following: “and by changing the
calculation of holiday pay from 8 hours per holiday to onc-fourth of an officer’s rcgular weckly
compensation per holiday.”

The Union claims that this proposal is “fully supportcd™ by the fact “that the entirc Town,
union and non-union alikc, has this bencfit....all threc other Town bargaining units have the
bencfit as do salaried and other non-union Town cmployces.™ Likewisc, the Town “failed to
adducc a single reason why the Union should not have this benefit..”

Position of the Town:

The Town announced that it did not disputc that other Town bargaining unit members
reccived the day after Thanksgiving as a paid holiday and mcmbers of the Alliancc do not.
Members of the Alliance, however. cannot forget that they have contractual bencfits that other
bargaining unit mcmbers do not, two of which include lucrative cxtra pay dctails and educational
bencfits for officers with advanced qualifications.® Plus, thc Friday after Thanksgiving
designation does not mean that police services are not nceded for that day.

Pancl Decision:

This suggcstion is one of those times where police officers and their duty requircments
are not the same as other cmployces of thc Town, cven the firc department. Requircments for
police officers arc the proverbial 24-7, and require constant staffing not only for routinc and
customary cvents but to address unknown and uncxpected cmergencies. Their functions make it
impossible to equatc the totality of their responsibilitics with other workers in the fire dcpartment.
the highway unit or the city hall unit.

An overall assessment of the holiday rotations for members of the police department
shows them to be competitive with their comparables in other communitics. Likewisc, there
would be a cost conscquence to this new benefit. The arbitration pancl fecls that the utilization of
new funds is morc important on the salary line, Itcm No. 1. than it would be to support this new
benefit. In the meantime, we expect that police arc rotating their shift assignments so that they
work somc holidays and get others off; they arc not tied to working all the holidays. We do not
see a need or justification for this ncw bencfit. Keep the CCL.

¥ Union br.. p. 39.

2 Town br.. pp. 24-25. citing to 2009 and “massive increased 1o members' longevity pay and full funding
of the Quinn Bill. rather than add an additional holiday. The Alliance is now sccking to acquirc a benefit
that they passcd on in prior negotiations for a greater return, without making any conccssions with respect
to what they received in prior negotiations.™
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Issuc No. 9 Contract Article VIII (2)

Salarics. Shift Differential, Union Proposal
Position of the Alliance:

The Union proposcs a modification to Article VIII, Section 2, dcaling with shift
diffcrentials. The language of the ovcrall provisions of shift differcntial would remain unchanged,
but this proposal would increasc the ovcmi§ht shift from 5% to 6% and thc cvening shift from
3% to 4%, both cffective as of July 1, 2010*

By way of supporting this proposal, thc Union asked this Pancl to take noticc of the
“growing body of mcdical evidencc demonstrating the very rcal health hazards of shift work,”
even without which, “balancing work and family/personal lifc considerably |makes| work than if
a worker performs only during regular workday hours.” By way of comparison. thc Union noted
that “the Town’s current shift diffcrential is ticd for the lowest of not only all ten of its
comparablc communities, but |all communities| throughout the cntire Bristol County.™ Some
communities were touted as having differentials that were three times (300%) thosc received by
Westport police officers, depending on the shift. This is sufficicntly compelling that thc Union
indicated it should bc awarded as written.

Position of thc Town:

Currently officers who clect to work evening or midnight shifts arc cligible for a 3%
evening shift differential or a 4% midnight shift diffcrential. In the sensc of a cash benefit. a top
step patrol officer on evening shifts carns an additional $1,425.65 annually, or for the midnight
shift, an additional $1900.86 annually. If applicd to thc Town’s proposal, by July 1, 2013, this
would raise the cvening shift amount to $1483,56, and to $1978.08 for thc midnight shift.

The Association’s proposal, on the other hand, would raisc the cvening shift differential
by $651.19 as of July 1, 2010 and thc midnight shift differential by $1,214.85. Incrcases that arc
this rapid arc “overpriced and not practical. The Town’s mcasurcd approach to increasing the
shift differential as part of incrcmental increases to an officer’s base wage is the more desired
approach.™®

Panel Decision:

The arbitration panel has consciously focuscd its attention to the wage compensation
generally. as noted in Issuc No. 1. With adjustments to the wage scale there will be automatic
incrcascs to compensation for working details, c.g., 3% of $42, to usc a Union figure, is morc
than 3% of $40. Our adjustments arc morc stratcgically placced on the wage basc rather than
making more minor (and far morc “micro managced™) changes to benefits such as the detail rate.
In crafting thc changes to thc wage basc in Issuc I, othcr wagc-related cost items were

8 Union br., p. 7. Evcning shift shows two “incrcasc to™ figurcs. 4% and 6%. It appcars 6% is an un-
redacted holdover and that 4% is the intent. given the bricf. p. 39 speaking to a “medest 1% increasc.”

4" Union br.. p. 39 and with reference to Union Ex. 10. Sec Raynham. Easton. Mansficld. Dighton and
Norton.

8 Town br.. p. 25. as to this and the financial calculations.
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considercd. We have not been convinced that there is a nced for a scparate adjustment to the
dctail ratc and find that the currcnt contract language is sufficicnt as written.

Issuc 10 Contract Article VIII (4)

Salarics, Longevity Stipend, Union Proposal
Position of the Alliance:

The current CBA, at Article VIII (4), has a longevity pay provision predicated on years of
credible service and based on a scrics of steps, matched to fixed dollar amounts, e.g., $300, $650,
ctc. Noting that the Town has already “engaged in stipend to salary conversion for a considerably
larger benefit,” the Union said the EMT stipend was worth thousands of dollars to cach firc
fighter who bencfited from it. Even without this, however, there “is also good rcason to award [it|
as a recent change in the state’s rctircment law no longer allows such diffcrentials to be included
in retircment calculations, and such a conversion would protcct Westport police officers’
retirement bencfit.... The cost is de minimis - esscntially cash for cash,™ the cxception being a
slight increasc in overtime rates. The Union urges this change might also be attractive to an
employer becausc costs do not risc until the wage basc increascs.

Position of the Town:

The Town claims it was “offcnded” by the Alliance proposal to increase longevity
payments only “a ycar after [they] negotiated longevity payment incrcases of morc than 200
percent and as percentages rather than flat dollar amounts....Members of the Alliance currently
enjoy very lucrative and compctitive longevity payments that morc than adequately compensate
them for their ycars of service.”® Thesc longevity payments were represcnted to be “far and away
the highest in the Town and ... have cnjoyed these cnhanced payments for a greater period of
time than other public safcty employccs of the Town.

The Town added that the Alliance “engaged in misrcprescntation when [it] claimed, at
hearing, that a change in the longevity scheme would cost the town nothing.... The longevity
pavments owed to Alliancc members would compound exponcntially if they werc converted to
percentage amounts and ... tied to an officers” salary.™

Panel Dccision:

The arbitration panel reviewed this proposal to convert the current cash (dollar-bascd)
longevity stipend to a basc pay amount so that it could be considcred part of compensation for
retirement purposes. The Alliance/Union further argucd that the Town has alrcady madc such a
commitment by doing just this, converting the EMT stipend to basc rate, for the firefighters
bargaining unit.

%  Union br. p. 40.
7 Town br.. p. 25
¥ I, p.26.
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On the other hand, this proposal comes with scveral “variations on a theme.” The now-
expiring CBA™ shows a longevity pay schedule of 10 years = $300; 135 years = $400: 20 years =
$550: and 25 ycars = $630. This is in contrast to Union Ex. No. 5 that shows Westport with a
longevity plan of $1500 to $3000 for 15 to 30 years of scrvice. This prompts two obscrvations.
First, this variation, based on which version is considered to be the starting point as to the cash
valuc of payments, crcates a wide disparity between where this police department places with
respect to comparable communitics that provide the same type of bencefit. Sccond. this wide
variation makes it imprudent, if not impossible, for the arbitrators to determine from which
figure(s) this benefit, as proposed, should be calculated.

Therc is a certain practical value in the proposal to the extent that it. in part, is bascd on
putting this payment in a configuration where it would be considered as part of salary, and,
conscquently, also part of compensation for retirement purposcs. The arbitration pancl belicves
that this proposal, given the uncertainty of the financial starting point of any costing estimates and
the issuc of whether it is handled as a fixed dollar amount or a percentage, is not best addressed as
part of this procceding. With morc insight and. onc hopes, more mutuality of purpose, the partics
will address this in subsequent ncgotiations, with a result that bencfits both sides.™ Keep the

CCL.

* ok & ok k ok Kk oAk %k

This concludes the hcaring, cvaluation. asscssments. the dcecisions provided by the
arbitration pancl. There has been a conscicntious and studied attempt to provide the partics with a
set of solutions to rcsolve what is cssentially a four-vear-old contract dispute. We hope the parties
will devote the same attention, concern and diligence to the responsibilitics conferred by this
document as we. the pancl, have in fashioning these remedics for yvou.

2 L),

Parker Denaco. Neutral Arbitrator

Dated August 3 o&a . 2013

[Management member declined to sign] % ( n .
o b ommond™

Donald Cummings. Alliance Arbtrator

Marjarita Doherty, Town Arbitrator

After revicwing this decision in its
cntircty, I (concur :7) (dissent **)
with these findings.

I (am ) (am not i) providing my
supplemental comments which arc
attached hereto.

Dated: L2013

% Union Ex. No. 1. p. 26.

% To the extent that it is pertinent here. the arbitrators note their familiarity with fin 35 of the Union bricf.

After revicwing lhii)gceision in its
cntirety, | (concur :#) (dissent )
with these findings

[ (am ") (am not t."é\'iding my

supplemental comments which arc
attached herceto.

Datced: %) —/(7’ ,2013
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