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FINAL DECISION 

Martin Suuberg, the Commissioner of the Massachusetts Department of Environmental 

Protection (“MassDEP” or “the Department”) has designated me as the Final Decision Maker in 

this appeal.  

The Petitioner, William R. Germaine (“the Petitioner”), filed this appeal challenging a 

superseding determination of applicability (“SDA”) issued by the Massachusetts Department of 

Environmental Protection (“MassDEP” or “the Department”) to the Applicant, John Driscoll.  

The SDA was issued pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 

(“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands 

Regulations”).  The SDA determined that the Applicant’s proposed project to remove an existing 

concrete retaining wall did not require the filing of a Notice of Intent (“NOI”). MassDEP 

determined that the proposed project would occur within an area subject to protection under the 

MWPA, but would not fill, dredge or alter that area. The Petitioner, whose property abuts the 



project site, alleged that a NOI should have been required because the proposed project would 

change pre-existing drainage characteristics, which is considered an alteration under the wetlands 

regulations. He also alleged that removing the wall would not protect the MWPA interests of 

storm damage prevention and flood control but would increase the risk of storm damage to his 

property, particularly in less than 100-year storm events. Petitioner also asserted that MassDEP 

erred by not limiting its review to what the Petitioner asserted was the scope of the RDA, i.e., a 

determination of whether the area of the proposed project was subject to wetlands jurisdiction, 

and not whether the proposed project itself, i.e. the work, was subject to the MWPA. The 

Applicant removed the wall on the day this appeal was filed. 

On August 7, 2020, the Petitioner filed a withdrawal of his appeal. The Petitioner stated 

that while he “withdraws his claim not because he does not believe the likelihood of success on 

the merits…but because the Department has made clear that …[it] is unlikely to authorize 

approval of storm damage protection measures that would replicate the wall removed by the 

Applicant….” The Petitioner’s voluntary withdrawal of his appeal constitutes a waiver by the 

Petitioner to any further administrative review before the Department as well as appeal to court 

of the SDA that was at issue in this appeal. Accordingly, the Department issues this Final 

Decision which allows the Petitioner’s withdrawal and dismisses this appeal.  

 

 

        

       Salvatore M. Giorlandino 
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