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Request for Direct Appellate Review

The defendants-appellants Timothy Haydock and Barbara Moss
request that the Supreme Judicial Court accept direct appellate review
because this appeal involves two novel, important questions of law.

The first question focuses on the application of the Massachusetts
Civil Rights Act, G.L. c. 12, § 111 (the “MCRA”), in the land use context.
Neighbors often disagree about development, with countless appeals
filed each year in local Planning Boards and Zoning Boards of Appeals.
These disputes involve competing constitutional rights: the developer
has a right to use and enjoy their property, while the abutter has a
corresponding right to protect their property and to voice concerns
through petitioning activity. The Court should provide guidance about
how to balance these competing rights in the land use context,
particularly after the Court’s decision regarding application of the anti-

SLAPP statute in Bristol Asphalt Co. v. Rochester Bituminous Prods.,

Inc., 493 Mass. 539 (2024). The Court in Bristol noted that defendants’

petitioning rights would be “fully analyzed based on a more complete

record, not special motions to dismiss.” Id. at 554. This appeal presents



the opportunity for the SJC to explain how to balance those rights,
based on a complete record at trial.

The second question focuses on whether a plaintiff must show
non-performance of a contract to establish liability for intentional
interference with contractual relations. It is black letter law that a
plaintiff must prove a breach where a defendant allegedly interferes

with the performance of the third-party to a contract. United Truck

Leasing Corp. v. Geltman, 406 Mass. 811, 816 (1990). This Court

previously suggested that a breach was also required when the alleged

interference is aimed at the plaintiff’s performance. Shafir v. Steele,

431 Mass. 365, 369 (2000). But the Superior Court allowed the
plaintiffs-appellees Margaret and John Reichenbach to base their
intentional interference claim on an allegation that their performance
was only made “more expensive or burdensome.” The Court should
clarify the elements necessary for intentional interference with
contractual relations.

Both these issues are novel and important questions of law that

hold such public interest that justice requires a final determination by



this Court. Mass. R.A.P. 11(a). Dr. Haydock and Ms. Moss therefore

request that this Court accept direct appellate review.

Statement of Prior Proceedings

The Reichenbachs filed their Complaint against Dr. Haydock and
Ms. Moss on October 1, 2015. Addendum (“Add”):37. That Complaint
had three claims that were later tried to a jury: violation of the MCRA,
trespass, and intentional interference with contractual relations.
Add:102.

Dr. Haydock and Ms. Moss filed a special motion to dismiss the
Complaint under G.L. c. 231, § 59H (the “anti-SLAPP statute”), which
was ultimately denied by the Superior Court on June 20, 2016. Add:40.
Dr. Haydock and Ms. Moss appealed that denial to the Appeals Court,
which affirmed the denial (on different grounds) on December 21, 2017.

Reichenbach v. Haydock, 92 Mass. App. Ct. 567 (2017). The parties

then proceeded through discovery; no party sought summary judgment
for any claim.

A jury trial began on February 2, 2023, in Bristol County Superior
Court, and ran for fifteen non-consecutive days, ending on March 3,

2023. Add:37. The jury found for the Reichenbachs on all three counts



and awarded damages for each claim: $1.5 million for violation of the
MCRA ($1 million against Ms. Moss and $500,000 against Dr.
Haydock); $200,000 for trespass ($150,000 against Ms. Moss and
$50,000 against Dr. Haydock); and $2 million for intentional
interference with contractual relations ($1 million each against Dr.
Haydock and Ms. Moss). Add:428-429.

Post-trial briefing ensued, including requests by the Reichenbachs
for permanent injunctive relief and attorney fees. Add:74. The trial
judge held a hearing on the request for attorney fees on September 21,
2023, Add:75, and held an evidentiary hearing on the request for
permanent injunctive relief on December 18, 2023, Add:75. The trial
judge granted both requests on May 2, 2024. Add:76.

On May 3, 2024, the Superior Court entered judgment against Dr.
Haydock in the amount of $5,533,924.24 and Ms. Moss in the amount of
$6,753,168.04 (these amounts include the totals awarded by the jury,
prejudgment interest, and attorney fees and costs). Add:300; 302. Dr.
Haydock and Ms. Moss served timely motions for judgment
notwithstanding the verdict and for a new trial, Add:76-77, which were

denied on January 2, 2025. Add:80.



Dr. Haydock and Ms. Moss filed a timely Notice of Appeal on
January 16, 2025. Add:80. The Appeals Court entered this case on the
docket on March 27, 2025. Appeals Court Case No. 2025-P-0392, Dkt.
No. 2. Dr. Haydock and Ms. Moss now file this Application for Direct
Appellate Review.

Summary of the Facts

This case presents a neighbor dispute between two married
couples who own abutting parcels of oceanfront land in Dartmouth,
Massachusetts. The dispute arose from the Reichenbachs’ construction
of a large vacation home and its associated permitting process, which
implicated significant environmental and other sensitive land use
1ssues. Throughout the development, Dr. Haydock and Ms. Moss
sought to assert their own free speech and property rights, which
ultimately led to their liability under the MCRA and for intentional
interference with contractual relations.

The Reichenbachs’ Initial Permit Applications. In 2008, the
Reichenbachs bought a parcel of land overlooking Buzzards Bay from a
member of Dr. Haydock’s extended family, and they sought to build a

new summer home there. Add:104. Dr. Haydock and Ms. Moss have



lived in an abutting house for decades, and they welcomed the
Reichenbachs to the neighborhood. Add:104; 171-173. Ms. Moss and
Mzr. Reichenbach soon began to work together on a permit application
that the Reichenbachs needed to submit before beginning construction.
Add:142-149; 173-184. Ms. Moss helped to coordinate concerns from
various neighbors and abutters, and proposed solutions for the
Reichenbachs to consider. Add:149; 185. This culminated in the
Reichenbachs obtaining the necessary permit from the Dartmouth
Conservation Commission in early 2010. Add:206. Ms. Moss attended
that Conservation Commission meeting and expressly told the board
that she supported the Reichenbachs’ plans. Add:150.

Later in 2010, the Reichenbachs changed their construction plans
in ways that would impact various abutters, including (but not limited
to) Dr. Haydock and Ms. Moss. Add:208; 186-188. The neighbors’
primary concern was the scale of a large development on a narrow piece
of oceanfront land that previously contained a much smaller home. The
changes to the Reichenbachs’ plans would affect not only the sensitive
environmental resources on the coast but would also exacerbate water

and runoff issues on abutting properties. Add:190-191; 199-200. Dr.

10



Haydock, Ms. Moss, and a group of other neighbors opposed the
Reichenbachs’ changes and hired a lawyer. Add:189.

The Conservation Commission met again in January 2011 and
approved the Reichenbachs’ changes. Add:233. The neighborhood
group voiced concerns about the plans to various Dartmouth town
boards, including through written objections or appeals. Add:209; 228;
233; 235. Different configurations of the neighborhood group filed
appeals: Dr. Haydock and Ms. Moss did not join all these appeals, some
included only Dr. Haydock but not Ms. Moss, and some were from the
entire group of ten abutters.

As commonly happens with neighbor disputes, tensions rose. The
Reichenbachs each claim that Ms. Moss remarked that she would cost
them “time and money” and “ruin” their reputation in Dartmouth if
they did not make changes to their construction plans. Add:135; 166.
Ms. Moss testified that Mrs. Reichenbach made a comment about using
her immense resources to obtain the permits, Add:183, and that Mr.
Reichenbach threatened to cut down Ms. Moss’s trees with a chainsaw.

Add:187. Ms. Moss wrote in a hyperbolic email to her neighbor (who

11



also opposed the plans) that she was going to “torture” the
Reichenbachs. Add:277.

The neighborhood group appealed various of the Reichenbachs’
permits over the course of 2011, but all permits were eventually upheld.
Add:195. The last appeal was decided in November 2011 and the
Reichenbachs started construction on their home about a week later.
Add:152.

The Reichenbachs’ Construction. The Reichenbachs built a
nearly 10,000-square feet home at the end of a long, narrow, dead-end
private way, on a parcel only 1.5 acres in size; it was a large project on a
small lot that contained environmentally sensitive coastal wetlands.
Add:104; 133. Given the space constraints, construction was tight and
caused issues for the neighbors. Dr. Haydock was largely absent during
construction because he worked long hours as an emergency room
physician in New York state. Add:193; 197-200. When he did travel to
his home in Dartmouth, he often could not access, or leave from, his
own property because the construction workers’ vehicles were blocking
the road. Add:202. Frustrations boiled over a handful of times, with

Dr. Haydock speaking to the workers about their vehicles blocking him

12



in. Add:202-205. The Reichenbachs did not testify about any direct
interaction with Dr. Haydock during the construction of their home.

Ms. Moss was at their Dartmouth home more often and sought to
ensure that her concerns about construction impacts did not come to
fruition. She would speak to the Reichenbachs’ workers, photographed
aspects of the project that concerned her, and continued to voice
concerns to town officials. Add:137; 154. The Reichenbachs’ workers
and town officials testified that she was polite and professional.
Add:160-164. Like Dr. Haydock, she did not interact with the
Reichenbachs during construction of the home.

The Reichenbachs’ home was weathertight—on schedule—by May
2012. Add:156-157. Mr. Reichenbach and his contractor both agreed
that they fully performed the construction contract, with no party
breaching or failing to perform their contractual obligations. Add:151;
158.

Reichenbachs’ Second Set of Changes. After the house was
weathertight, the Reichenbachs sought to install an electrical
transformer and water irrigation system in the regulated floodplain.

Add:219. In keeping with their worries about water and runoff, Dr.

13



Haydock and Ms. Moss voiced concerns about these systems to town
officials. Add:196. In response, Dartmouth town officials required the
Reichenbachs to file their plans so that the Conservation Commission
could review them in the summer of 2013. Add:120. The Reichenbachs
did so and obtained the Conservation Commission’s approval. Add:226.
Dr. Haydock and Ms. Moss appealed the Conservation Commission’s
determination to the Department of Environmental Protection and
Superior Court, but were unsuccessful. Add:241-275; 278. The
Reichenbachs did not testify that Dr. Haydock or Ms. Moss spoke to
them directly during this second round of petitioning or construction
either.

Before the appeals concerning the electrical and irrigation
systems were exhausted, the Reichenbachs sued Dr. Haydock and Ms.
Moss for alleged delays and increased costs of their project, leading to
the instant appeal.

Statement of the Issues, Including Preservation

1.  How should trial courts balance competing constitutional rights in
a land use-based MCRA claim, particularly given that more claims

may proceed to trial after Bristol?

14



2. Does the tort of intentional interference with contractual relations
require proof of non-performance of the underlying contract?

Dr. Haydock and Ms. Moss preserved their arguments that the

evidence at trial could not support liability under the MCRA or

intentional interference with contractual relations through motions for

directed verdict at the close of the Reichenbachs’ evidence, the close of

all evidence, and on motions for judgment notwithstanding the verdict.

Argument

I. The Court should provide guidance about how to
balance rights in land use-based MCRA cases.

The Court should provide guidance on the application of the
MCRA to property development disputes where all parties have
competing constitutional rights. After Bristol, more cases involving
petitioning are likely to survive until trial. This case, which has a trial
record, allows the Court to explain how to balance competing rights.

The MCRA was passed to counter “formidable, sometimes violent,
pressure’ brought against “racial minorities seeking to exercise equal

rights under the law.” Buster v. George W. Moore, Inc., 438 Mass. 635,

645 (2003). To establish a violation of the MCRA, a plaintiff must show

that (1) the plaintiff was engaged in the exercise of rights secured by

15



the Massachusetts or United States Constitution, (2) the defendant
interfered, or tried to interfere, with that right, and (3) the interference

was carried out through threats, intimidation, or coercion. Glovsky v.

Roche Bros. Supermarkets, Inc., 469 Mass. 752, 762 (2014). The

requirement of threats, intimidation, or coercion is meant to prevent
the MCRA from becoming a “vast constitutional tort.” See George W.
Moore, 438 Mass. at 645.

Courts have specifically defined “threats, intimidation, or
coercion” under the MCRA. Glovsky, 469 Mass. at 762 (repeating these
definitions). Relevant here, a party’s exercise of free speech rights

cannot, on 1ts own, violate the MCRA. Bell v. Mazza, 394 Mass. 176,

183 (1985); see Haufler v. Zotos, 446 Mass. 489, 506 (2006) (the MCRA

allows individuals “to use lawful means” to voice concerns about
development).

Despite the MCRA’s original purpose as a tool to combat racial
discrimination and violence, it has morphed into a tool for land

developers. See, e.g., Kennie v. Natural Resources Dep’t of Dennis, 451

Mass. 754 (2008); George W. Moore, 438 Mass. at 635; Swanset Dev.

Corp. v. City of Taunton, 423 Mass. 390 (1996); Bell v. Mazza, 394

16



Mass. 176 (1985); Ayasli v. Armstrong, 56 Mass. App. Ct. 740 (2002).

The Court has not provided guidance about the MCRA in a neighbor
dispute like this in decades.

The most recent neighbor dispute in this Court involving the

MCRA is Haufler v. Zotos, 446 Mass. 489 (2006), which had starkly

different facts. There, the defendant repeatedly trespassed and
engaged in “threatening belligerence and unprovoked hostility.” Id. at
508. Dr. Haydock and Ms. Moss engaged in no such “persistent and
antagonistic” behavior. Dr. Haydock had zero interaction with the
Reichenbachs, but voiced frustrations to workers when they blocked
the road. Ms. Moss was uniformly polite during her alleged
“interference” with the Reichenbachs’ workers and town officials.

Two developments since Haufler make this case appropriate for
direct appellate review. First, much of the Court’s recent jurisprudence
on the MCRA has come after a dispositive motion. See Barron v.
Kolenda, 491 Mass. 408 (2023) (finding that trial court erred by
granting Rule 12(c) judgment on the pleadings in favor of municipal
officials charged with violating free speech rights); Glovsky, 469 Mass.

at 764-65 (affirming Rule 12(b)(6) dismissal of MCRA claim based on

17



free speech rights); Currier v. Nat’l Bd. of Medical Examiners, 462

Mass. 1, 14 (2012) (affirming summary judgment dismissing MCRA
claim for refusal to allow plaintiff to express breast milk during
medical board exams). These cases have helped shape pleading and
summary judgment standards, but how a factfinder should balance
competing constitutional rights remains far less developed.

That trial standard is more important after Bristol, where the
Court noted that mixed claims—Dbased on both petitioning and other
“substantial conduct”—inevitably “involve an inquiry into both sides’
legitimate petitioning rights,” which cannot happen on an anti-SLAPP
special motion to dismiss. Id. at 554. Rather, parties can defend their
petitioning rights later, “in the ordinary course of litigation.” Id. at
556.

The MCRA claim here relied heavily on petitioning. Much of the
trial focused on the appeals filed by Dr. Haydock and Ms. Moss (and
other neighbors), in addition to Ms. Moss asking questions of
governmental officials. Dr. Haydock and Ms. Moss did so to defend

their property, for which they have their own constitutional rights.

18



This Court should explain how factfinders should weigh these
competing considerations, particularly in the land-use context.

The second development since Haufler has been this Court’s
hesitation about what qualifies as a “threat” in a neighbor dispute.
The Appeals Court considered this in Ayasli, which has become a
seminal land use/MCRA case and was often cited by the trial court (and
Reichenbachs) below. But this Court has twice cited to the dissent in
Ayasli and, in particular, found that a “certain amount of verbal
‘posturing’ and ‘huffing and puffing’ is ‘not uncommon during
neighborhood disputes, especially those wending their ways through
town hall en route to further litigation.” Kennie, 451 Mass. at 765
(quoting Ayasli, 56 Mass. App. Ct. at 761 (Rapoza, J., dissenting));
Glovsky, 469 Mass. at 764 (same). This Court emphasized that not
“every intemperate exclamation rises to the level of threats,
intimidation, or coercion.” Kennie, 451 Mass. at 765.

The Reichenbachs focused their case against Ms. Moss on an
“Intemperate exclamation,” namely her “threat” to cost them time and
money, and ruin their reputation in Dartmouth. Ms. Moss hotly

disputes whether she uttered these words, but the Court should find

19



them insufficient as a matter of law. They are mere “huffing and
puffing,” and do not carry a risk of physical violence, like threats
usually do under the MCRA. Kennie, 451 Mass. at 763 (“Both threats
and intimidation often rely on an element of actual or threatened
physical force.”); see Glovsky, 469 Mass. at 763-64 (collecting cases to
affirm dismissal of threat-based MCRA claim).

Other than this intemperate (and time-barred!) remark, the
Reichenbachs merely showed that Ms. Moss asserted her own rights.
She observed construction, asked workers what was going on, and
ensured that development did not affect her own property. She
occasionally took pictures and asked people to move their vehicles so
she could access her own property. And throughout all this, she was
polite and professional.

The Reichenbachs’ MCRA case against Dr. Haydock revolved
around a distinct set of facts that is even weaker. His involvement in

the Reichenbachs’ development was limited to 1) petitioning, and 2)

1 The Reichenbachs allege that Ms. Moss said this in January 2011, yet
they waited until October 2015 to file their Complaint. Dr. Haydock
and Ms. Moss unsuccessfully argued that the trial court should not
admit this evidence, which fell outside the statute of limitations.

20



talking to workers when they blocked the road. The trial judge noted
midtrial that Dr. Haydock’s motion for directed verdict at the close of
the Reichenbachs’ evidence was a “close case” because of the paucity of
evidence against him. Add:310. Never has this Court—or any court—
found liability under the MCRA when there was zero interaction
between the parties that could qualify as “threats, intimidation, or
coercion.” And even if Dr. Haydock voiced frustrations to third-party
workers, that was due to interference with his own rights—getting to
and from his property.

The MCRA has strayed from its original purpose of protecting
victims of racial discrimination. But the claims against Dr. Haydock
and Ms. Moss are particularly novel extensions of liability. The Court
should provide guidance about how to balance competing rights under
the MCRA, especially after Bristol.

II. The Court should clarify the elements of intentional
interference with contractual relations.

The trial court allowed the Reichenbachs to assert a claim for
intentional interference with contractual relations despite the
undisputed fact that no breach occurred. The Superior Court allowed

this under Restatement (Second) of Torts § 766A, which provides that

21



“one who intentionally and improperly interferes with the performance
of a contract...between another and a third person, by preventing the
other from performing the contract or causing his performance to be
more expensive or burdensome” is subject to liability. This Court has
adopted a form of § 766A in Shafir, but noted in that case that
Massachusetts law requires a breach to state a claim for intentional
interference. See Shafir, 431 Mass. at 369.

In Shafir, the Court recognized that § 766A created a claim based
on interference with a plaintiff’s contract performance. This was an

extension of § 766, which focuses on interference with the third party’s

contractual performance. Other than the party to whom the

interference is directed, this Court viewed the torts as identical: “The

only difference between the torts described in § 766 and § 766A is that,
under § 766, the tortious conduct causes the third person not to

perform, whereas § 766A involves interference preventing the plaintiff

from performing his own part of the contract.” Shafir, 431 Mass. at 369

(citation omitted) (emphases added). This Court thus required, under §
766A, that the defendant prevented the plaintiff from performing

under the contract. And the plaintiff in Shafir did just that—having

22



“decided that the defendant’s harassment was not going to stop,” she
abandoned her obligation to close on the purchase of the property at
1ssue. Id. at 367-68 & n.6.

This Court emphasized the need for non-performance by
discussing its prior decision affirming the dismissal of an intentional

interference claim in Anzalone v. Mass. Bay Trans. Auth., 403 Mass.

119, 123 (1988), where the plaintiff alleged interference with “the
plaintiff’s own performance of his employment contract.” Shafir, 431
Mass. at 370. As the Court explained in Shafir, they affirmed
dismissal in Anzalone because “the plaintiff was still employed and did
not allege loss of any advantage.” 1d.; Anzalone, 403 Mass. at 123. In

both cases, the lack of breach proved fatal. See also Psy-Ed Corp. v.

Klein, 459 Mass. 697, 716-17 (2011) (requiring, after Shafir, that
defendant “caused one or more parties to that contract to ‘break’ (i.e.,
breach) it” for intentional interference claim).

Until this case, the Superior Court largely followed this analysis.
For instance, Judge Salinger applied Shafir and Anzalone to reject an
intentional interference claim when the plaintiff acknowledged lack of

breach but claimed the defendant made the contract “more expensive

23



and more burdensome.” CareOne Mgmt., L1.C v. Navisite, Inc., 34

Mass. L. Rptr. 278, 2017 WL 2803060, at *11 (Mass. Super. Ct. 2017);

see Baldwin v. Connor, Case No. 1984CV03396BLS2, 2020 WL
2521268, at *1, n.1 (Mass. Super. Ct. Mar. 24, 2020) (same). Judge

Karp likewise required a breach for a claim of intentional interference.

See Manning v. Christensen, Case No. 1777CV00715, at *16-20 (Mass.

Super. Ct. Jan. 17, 2020) (included in the Addendum at page 280)
(“[TThe ‘breaking’ of the contract is an essential element of the tort of
interference.”).

The Appeals Court, in a footnote, treated Shafir differently. See

Resolute Mgmt., Inc. v. Transatlantic Reins. Co., 87 Mass. App. Ct.
296, 299 n.5 (2015). The Appeals Court, in a single sentence,
commented that this Court adopted § 766A, but failed to analyze (or
even mention) the limitations explained by this Court in Shafir. This
appears to be the only other authority construing Shafir in this way.
The Superior Court allowed the Reichenbachs to assert
intentional interference without a breach. Not only was this
inconsistent with Massachusetts law, it created a speculative theory of

liability. Many jurisdictions refuse to adopt § 766A at all because of
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the speculative nature of the claim. See e.g., Price v. Sorrell, 784 P.2d

614, 616 (Wyo. 1989) (“[Section] 766A requires, not a breach or non-
performance, but only that performance became more expensive and
burdensome. We are convinced that such an element of proof is too
speculative and subject to abuse to provide a meaningful basis for a

cause of action.”); Anderson v. Wachovia Mortg. Corp., 621 F.3d 261,

281 (3d Cir. 2010) (holding Delaware would not adopt § 766A due to the
same reasoning as Price).

The Court should clarify the elements for intentional interference,
specifically whether non-performance is required.

Statement of Reasons Why DAR is Appropriate

This case presents two novel and important questions of law for
the Court, either of which would be sufficient for direct appellate
review.

The MCRA has become a vast constitutional tort. In this case, it
led to a jury awarding significant damages against Dr. Haydock even
though he was barely around the Reichenbachs’ construction project
and the evidence against him was limited to petitioning and

understandable frustrations toward third parties when they blocked the
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road. The Court should decide whether the MCRA countenances such
an unnerving extension of liability. Similarly, the evidence against Ms.
Moss is that she persistently, but politely, asserted her own petitioning
and property rights. The exercise of those rights may have delayed the
Reichenbachs’ project and ensured that they did everything by the book,
but did not violate the MCRA. The Court should accept direct appellate
review to consider the scope of the MCRA in the land use context where
there are competing constitutional rights, particularly after Bristol.
The Court should also accept direct appellate review to define the
elements of intentional interference with contractual relations. Parties
and trial courts should know whether breach is an element of that tort,
regardless of which party allegedly suffered interference. This Court
has already suggested the answer to this question in Shafir, but the

Appeals Court provided a contrary ruling in Resolute Management.

Judges in the Superior Court have largely followed Shafir until this

case, where the trial judge adhered to the footnote in Resolute

Management. The Court should accept direct appellate review to

resolve any confusion.
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(where party appeals from “final judgment granting . . . an injunction, the court in its discretion
may suspend [or] modify [the] injunction during the pendency of the appeal upon such terms as
to bond or otherwise as it considers proper for the security of the rights of the adverse party™).
“An appellant seeking a stay pending appeal must ordinanly meet four tests: (1) the likelihood of
appellant’s success on the merits; (2) the likelihood of urreparable harm to appellant if the court
denies the stay; (3) the absence of substantial harm to other parties if the stay issues; and (4) the
absence of harm to the public interest from granting the stay.” C.E. v. J.E., 472 Mass. 1016,
1017 (2013), quoting J.W. Smith & H.B Zobel, Rules Practice § 62.3 at 409 (2d ed. 2007).

The defendants argue a likelihood to success on the merits of their appeal as to the
injunction, on the basis that the injunction is unconstitutionally vague and overbroad. The
defendants further argue that they have a significant likelihood of irreparable harm from
remaining subject to the assertedly vague and overbroad injunction during the appeal, where,
according to the defendants, as here there is no risk of substantial harm to the plaintiffs or the
public interest if such stay is granted, and where the defendants have not engaged in acts of
harassment for some period of time.

Upon review of the injunction in light of the defendants’ arguments and the plaintiffs’
arguments in opposition, the defendants have not demonstrated a likelihood of success on the
merits of their appeal sufficient to warrant a stay, See C.E., 472 Mass. at 1017. The words of
the injunction are sufficiently clear and cabined within the restrictions necessary to protect the
plaintiffs from further barassment, particularly when considered in the context of the protracted
and committed course of unlawful conduct as found by the jury to have been undertaken by the
defendants in this case. See Plarned Parenthood League of Mass., Inc. v. Bell, 424 Mass. 573,
585 (1997) (injunction properly considered full extent of defendants’ unprotected conduct);

Planned Parenthood League of Mass., Inc. v. Blake, 417 Mass. 467, 480-481 (1994) (order
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enjoining parties from “aiding or abetting directly or indirectly” sufficiently clear);
Commonwealth v. Adams, 416 Mass. 558, 567 (1993) (order enjoining use of excessive force not
overbroad in light of intentional misconduct).

That deficiency alone is sufficient to deny the defendants’® motion. However, itisalso
observed that there is minimal, if any, support for the defendants’ claims that there is a “bigh
likelihood™ they will suffer irreparable harm €rom a denial of the stay due potential
weaponization of the injunction by the plaintiffs in response to “innocuous conduct” by the
defendants, their neighbors. See C.E., 472 Mass. at 1017. The defendants have not offered
evidence of any past abuse of civil process by the plaintiffs, and it would be pure speculation to
assert that any such conduct would now occur during the pendency of the appeal. To the
centrary, a basis for this court’s issuance of the injunction, i.e., the defendants’ protracted and
extensive use of multiple avenues of regulatory and direct harassment of the plaintiffs,
demonstirates why the defendants are unable to establish the third factor, that there is little
likelihood of harm to the plaintiffs from a stay of that injunction. Id

Accordingly, the defendants’ motion for a stay must be DENIED and the permanent

injunction shail remain in place during the pendency of the appellate proceedings.

B. Motion for New Trial
“{A) new trial should be granted only when ‘on a survey of the whole case, it appears to
the judge that otherwise a miscarriage of justice would result,”™ Fitzpatrick v. Wendy's Old
Fashioned Hamburgers of New York, Inc., 487 Mass. 507, 514 (2021), quoting Woyjicki v.
Caragher, 447 Mass. 200, 216 (2006). See Mass. R. Civ. P. 59. A judge should exercise
discretion to set aside a jury verdict only when the verdict “is so greatly against the weight of the

evidence as to induce in [the judge’s] mind the strong belief that it was not due to a careful
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consideration of the evidence, but that it was the product of bias, misapprehension or prejudice”
(intemal quotations omitted). Twrnpike Motors, Inc. v. Newbury Group, Inc., 413 Mass. 119,
127 (1992). A jury’s damages award must stand unless “the damage awarded were greatly
disproportionate to the injury proven or represented a miscarriage of justice,” Labonte v.
Huichins & Wheeler, 424 Mass. 813, 824 (1997), quoting doCanto v. Ametek, Inc., 367 Mass.
776, 787 (1975), or “are ‘so great . . . that it may reasonably be presumed that the jury, in
assessing them, did not exercise a sound discretion, but were influenced by passion, partiality,
prejudice or corruption.’” Reckis v. Johnson & Johnson, 47! Mass. 272, 299 (2015), quoting
Bartley v. Phillips, 317 Mass. 35, 41 (1944).

Here, the defendants offier a variety of arguments in support of their motion for new trial.
First, they argue that the jury’s verdict goes against the weight of the evidence as to the date of
accrual of the plaintiffs’ civil rights claim (Count I} and intentional interference claim (Count
IIT). Second, they argue that the damages awarded as to the civil rights, intentional interference,
and trespass claims are excessive and unsupported by the evidence at trial. Third, they argue that
they were prejudiced by misconduct of plaintiffs’ counsel and various legal errors in the rulings
of this court during the trial, including its ruling regarding alleged spoliation of evidence
potentially existing on Moss’ digital devices. The court will address each of these arguments in
turn.

1. Accrual of Claims

At trial and in their motion, the defendants argue that the plaintiffs’ civil rights and
mtentional interference claims accrued at the latest during the summer of 2011, and thus that
such claims fell outside the statute of limitations period. In returning verdicts in favor of the

plaintiffs, the jury inferentially determiued that such claims accrued on or after October 1, 2012.
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The defendants argue that this is clear error and against the weight of the trial evidence, the
plaintiffs oppose and point to conflicting evidence on this issue.

The accrual of a cause of ‘action is a question of fact which here was properly submitted
to the jury on both the civil rights and intentional interference claims. The jury was properly
instructed and after due deliberation found that the plaintiffs’ cause of action arrived on or after
October 1, 2012. The record reflects that sufficient evidence supported the jury’s deliberation.
The evidence at trial included the testimony of Mrs. Reichenbach that she believed Moss was
threatening the plaintiffs by January 2011 at the latest, and Mr. Reichenbach that he felt coerced
and harassed by Moss’ threats in the period leading up to June 2011. However, the evidence also
included Moss’ denial of the existence and intent of such threats, as well as the defendants’
second round of petitioning activity starting in the summer 0£2013. Likewise, the record reflects
extensive evidence of delays to the construction project and cost increases that occurred prior to
October 2012, but also included evidence of subsequent incidents including Haydock’s berating
of the plaintiffs’ contractor and Moss’ nighttime frespass.

Considering this conflicting evidence as a whole, the defendants have not demonstrated
that the weight of the evidence conflicts with the jury’s determination that the plaintiff's” causes
of action dccrued after October 1, 2012, particularly as to when the plaintiffs became aware that
the defendants’ actions were intentionally coercive and/or improper in motive or means.
Accordingly, a new trial is not warranted on the basis of the date of accrual of either the civil
rights or intentional interference claims.

2. Proof of Damages

The defendants further argue that the damages awarded by the jury for the civil rights,

intentional interference, and trespass claims were clearly excessive, and thus require a new trial
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evidence the jury could find credible that the initial cost estimates were between four and six
million dollars, and that as a result of the delays arising from the defendants’ intentional
interference, the final amount paid by the plaintiffs was in excess of ten million dollars. In light
of this evidence, this court cannot conclude that the jury’s award of two million dollars in
damages was disproportionate, let alone greatly disproportionate, to the damages proven at trial.
See Labonte, 424 Mass. at §24.

Neither 2 new trial nor remittitur is warranted as to the intentional interference award.

b. Massachusetts Civil Rights Act

Next, the defendants argue that the damages awarded for the defendants’ violations of the
plaintiffs’ civil rights was unreasonable and also should be reduced under remittitur or subject to
anew trial.

In its verdict on this claim, the jury found that each defendant used threats, intimidation,
or coercion to interfiere with or attempt to interfiere with the plaintiff’s constitutional rights to use,
enjoy and improve their property. The evidence of the defendant’s conduct supports the finding
by the jury that the defendants interfered with the plaintiff’s property rights. There was evidence
which the jury could find credible that defendant Moss, with defendant Haydock’s knowledge,
engaged in a campaign to prevent the plaintiffs from the building the home per approved plans.
This course of conduct included numerous permitting appeals and repeatedly contacting town
regulators, i.e. the conservation agent, to demand site inspections for minimal discrepancies and
concerns over the project. Additionally, the defendant’s constant presence around the site while
contractors were working and while the plaintffs were at home provides sufficient evidence to
support the jury’s determination.

The jury awarded damages in the amount of $1.5 million as compensation for the

violation of the plaintiff’s civil rights. The jury were properly instructed regarding damages
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generally and in particular as to this claim. For instance, the jury was instructed that “you must
not speculate, engage in conjecture, or guess in awarding damages . . .” and that any award
“should be based on just and reasonable inferences.” As to this claim the jury were instructed on
categories of damages to consider, such as emotional distress, that is mental pain.and suffering,
meaning “nervous shock, anxiety, embarrassment or mental anguish resulting from violation of
civil rights.” Additionally, the jury was instructed as to loss of use and enjoyment of the
property, compensation for “the diminution of the enjoyment of the use of their property.” The
jJury was also instructed that it could consider out of pocket costs. The jury were instructed that
if they awarded damages for categories, that they were to add them up to arrive at a total award.

Besides out of pocket costs discussed above, the jury received testimony from both
plaintiffs regarding their mental anguish and anxiety while present and attempting to use and
enjoy their property. Emotional distress damages are “inherently difficult to prove with
certainty, to rebut, and to evaluate.” Labonte, 424 Mass. at 825, quoting Keohane v. Stewart,
882 P.2d 1293, 1305 (Colo. 1994), cert. denied., 513 U.S. 1127 (1995). Here, the weight of the
evidence, considered in tota] and in a light most favorable to the plaintiffs, demonstrated that the
defendants’ extreme and protracted attempts to interfere with the plaintiffs’ ability to build their
new home and enjoy their property caused significant distress to the plaintiffs. It was for the jury
to assess and weigh that evidence. This cowrt cannot conclude that the jury’s award is greatly
disproportionate to that diswess, or that the award was otherwise based on conjecture,
speculation, or guessing. Jd at 824. Neither a new trial nor remittitur is warranted as to the
civil rights award.

c. Trespass
Last, the court considers the defendants’ arguments that the damages awarded for the

defendants’ physical #espass on the plaintiffs’ property were unreasonable such that a new trial
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or remittitur should be ordered. Spacifically, the defendamts argue that because there was no
evidence of physical property damage from the trespasses, the damage award could only have
been based on emotional distress, and such compensation for emotional distress was excessive
and duplicative of that awarded for the civil rights claim. As above, this court concludes that the
defendants have failed to meet their burden to demonstrate that the damages award was greatly
disproportionate fo the evidence of the emotional distress suffered by the plaintiffs as a result of
the trespass, or otherwise duplicative of the damages awarded on the civil rights claim.

On the detailed verdict slip, the jury found that both defendants trespassed on the
plaintiff’s property and awarded $200,000.00 in damages. Of that total, the jury attributed
$150,000 to Moss” conduct and $56,000 to Haydock’s conduct. Prior to reaching that verdict,
the jury was instructed that damages awards should not be duplicative, that trespass damages are
compensatory, not panishment; and that damages also could be awarded for damage to the
property. The jury was also instructed as to emotional distress damages caused by the trespass,
including consideration of the nature and type of the alleged harm; the Severity or extent of harm;
and the length of time the plaintiffs suffered and reasonably expect to suffer.

The jury received the following evidence regarding trespass upon which it could have
based its verdict and damages award. Moss was observed walking in the darkness by a witness
who thought Mess was on the plaintiffs® property. In another incident, Haydock entered on the
plaintiffs* property, proceeded to the pool area, and engaged in a verbal altercation with the
plaintiffs’ building contractor. Additionally, the jury received circumstantial evidence from
which it reasonably could infer that one or both of the defendants had been physically present,
but unobserved by witnesses, on the plaintiffs’ property at other times throughout the parties’
period of conflict. Such circumstantial evidence included a glass door which had been

discovered to be broken without any explanation, a hole cut in a security fence, the appearance of
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a lobster pot buoy in the plaintiffs’ pool, and the repeated removal of survey stakes from the
ground on the plaintiffs’ property by unknown persons. The jury’s consideration of the weight
of this evidence is consistent with a finding that the defendants physically trespassed on the
plaintiffs’ property in a manner which resulted in emotional distress, physical damage to the
plaintiffss’ property, or both these harms.

The defendanits have offered no more than speculation to support their assertion that the
trespass damages award is duplicative of the award for emotional distress arising from the civil
rights claim. The verdict slip was detailed and completed by the jury in 2 manner that provides
no indication that it treated the civil rights and trespass claims as a single entity, including the
assignment of two entirely distinct sums for the damages indicated for each ¢laim. On this
record, there is no basis to abandon the legal presumption that the jury followed the extensive
instructions it received as to damages and non-duplication. See Van Liew v. Eliopoulos, 92
Mass. App. Ct. 114, 128, rev. denied, 478 Mass. 1105 (2017) (jury presumed to have followed
instructions).

Further, even assuming that the defendants are correct that the jury’s damages award was
based solely on emotional distress (and therefore excluded any costs of repairing the door, fence,
and stakes), emotional distress damages are inherently difficult to quantify and therefore
inherently difficult to rebut or evaluate. Labonte, 424 Mass. at 825. In view of ali the evidence
presented, this court concludes that there is no apparent miscarriage of justice where the jury
could reasonably have assigned separate emotional distress damages for the defendants” physical
trespass in reflection of the unique and heightened emotional injury to a sense of safety that
occurs when a hostile individual intentionally enters a person’s exclusive residential property
{particularly at night), rather than merely engages in a campaign harassment from public spaces

or through regulatory channels. Seee.g. R.C. v. R K, 98 Mass. App. Ct. 1106, at *1-2, *5 (2020)
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(unpub.) (remittitur not warranted for award of $50,000 in emotional distress damages from
defendant neighbors’ trespass on plaintiffs® property; trespass damages were independent of
damages for abuse of process by filing false police report and invasion of privacy through
installation of cameras watching plaintiffs’ backyard).

The defendants have not met their burden to demonstrate that a new trial on or remittitur
of trespass damages is warranted on the basis that such damages are excessive or duplicative.

3. Spoliation

The defendants argue that a new trial is warranted where the court erred in permitting the
plaintiffs to inquire about Moss” destruction or discarding of 2 computer and/or other digital
storage devices which the plaintiffs alleged may have contained photographs taken.by Moss of
the plaintiffs’ property during the pendency of the conduct at issue in this case, despite this
court’s finding that the plaintiffs bad not demonstrated any spoliation had occurred where the
alleged photographs were not known to actually have existed. The plaintiffs oppose, asserting
that the court’s decision to decline to give an adverse-inference instruction, but permit inquiry
into the underlying subject of the computer and potential photographs, was proper.

The cowrt’s deciston on spoliation was read into the record during the trial, after the
plaintiffs’ motion to reconsider the court’s original order. The decision is reproduced in its

entirety in the margin.>

3 The court’s decision was read into the record on February 17, 2023, as follows:

*“As to spoliation, the plaintiffs assert that Mrs. Moss, while aware that discovery was ongoing and after she
was advised by her then attorney preserve electronic devices, including the Lenovo laptop at issue, she lost or
otherwise disposed of the laptop. The discovery sought by the plaintiffs included photographs taken while Mrs.
Moss was at or about the subject property while work was being performed. The plaintiffs claim that evidence
demonstrates that Moss was present at the site constantly or ali the time while work was performed, walking or
standing generally and always or frequently taking pictures, particularly the time period that the motion focuses on
is October of 2011 through March of 2013  The plaintiffs assert that based on that evidence, such pictures should
exist and none were provided during that time over October 2011 to March 2013, although there were a coupte in
early QOctober and one later in March, so I'm not sure of the particular dates. The plaintiffs essentially argue that
because witnesses will or have testified that Mrs. Moss was present taking pictures often while those witnesses were
on site working during that time period, the pictures must exist and these pictures must have been stored on the

11
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destroyed or discarded laptop and other electronic devices if that’s the case, I believe there was some reference to
flash drives or thumb drives.

The plaintiffs [sic] argue Mrs. Moss was not around as often as the plaintiff’s witnesses contend,
specifically during the time from Qctober 2011 to March 2013 and that numerous pictures were in fiact produced.
Mrs. Moss concedes the laptop was discarded because it was not working properly and that she removed material
from the laptop to other devices.

By way of a motion in limine, the pfaintiffs raised this issue and after hearing argument on the motion, the
motion was denied as follows: ‘After hearing argument and o consideration of the motion, which presents as a
sanction the entry of default against these defendants, the motion is DENTED. The plaintifts have not identified
evidence that was intentionally or negligently destroyed, nor have they demonstrated unfair prejudice resulting from
the conduct or the alleged missing evidence, photographs which may have been taken during a particular time
period.

The plaintiffs now seek reconsideration of thatdecision. The plaintiffs argue error in applying an incorrect
standard and improperly imposing a burden of proof on the plaintiffs. As to the motion for reconsideration, the
plaintiffs have the burden of showing a demonstrable error in the original ruling.

A party to litigation has a duty to preserve evidence once shat party reasonably should know that the
evidence might be relevant to the action. Fletcher v. Dorchester Mut. {ns, Co., 437 Mass. 544, 550 (2002). Here,
Mrs. Moss, as a party to the litigation, had a duty to preserve evidence. Additionally, she had some awareness that
discovery was ongoing and that the plaintiffs were seeking photographs and were interested in an analysis of
electronic devices where photographs might be stored. Also, her then attorney represented to plaintifs’ counsel that
he would be receiving the laptop, in essence that it would be preserved. Mrs. Moss claims that photographs and
other information from the laptop were transferred to a *flashdrive’ and that numerous photographs were produced
in discovery. She also claims that she was not around she property as frequently during that time period.

Unlike many of the Massachuseits reported cases where a particular item is or was known to exist and was
either lost, destroyed or otherwise altered, the plaintiffs here cannot identify photographs known to exist that now
does [sic] not. The paintiffs have a threshold burden on that issue as it is fundamental to spoliation that the moving
party must show that there is evidence that was been spoiled. Scort v. Garfield, 454 Mass. 700 (2009). However,
even assuming the laptop contained evidence that might be relevant, it must be evidence which effieck adversely the
plaintiffis’ ability to prosecute their claim, in other words the plaintiffs must be prejudiced by the missing evidence.
Fletcher v. Dorchester Mut. Ins. Ce., 437 Mass. 544, 550 (2002). Here the plaintiffs claim that photographs taken
by Moss will corroborate testimony of other witnesses, the plaintiffs, Mr. Olson, and others working on site who
have or will testify that Mrs. Moss was present the entire time and when she was, she glways, frequently, or often
had a camera or csll phone. For instance, Mr. Olson testified that during the six year or so project, he estimated a
portion of which she was there every day, he saw Moss about 300 times. Other witnesses have or will testify in the
same general manner. Thus, the photographs which the plaintiffs claim must exist are important to them to
corroborate other evidence, to perhaps undermine Mrs. Moss’s credibility, and to corroborate other evidenice of her
attempts to deprive the plaintiffs of their civil rights and interfere with their contract with their building contractor,
Olsen.

The plaintiffs” ability to prosecute their claims are not prejudiced by the lack of photographs during the
asserted time period. The plaintiffs’ witnesses have or will testify as to when Mrs. Moss was present and what she
was doing when those observations were made. Additionaliy, the plaintiffs are not prohibited from examining Mrs.
Moss on this issue. Here, through other evidence the plaintiffs can still show Mrs. Moss's presence and activities
during the specific time period, October 2011 to March 2013. As such, the lack of photographs during that time
period does not prevent or prejudice the plaintiffs from offering evidence in support of their claims. Fletcher at 551
{court noting that where the contents or satient characteristics of the original item can still be shown, there is no
damage from any spoliation).

So to the extent the pleintiffs” motion seeks reconsideration, it is denied. And likewise for the additional
relief requested, as the plaintiff do have an initial burden which they have not satisfied and as such they did not
show clear or demonstrable error, However, again, nothing prevents the plaintiffs from inquiring and eliciting
evidence concerning the topic, including but not limited to Moss’s presence during the time period at issue, her
activities, whether she took photographs, and where and when and how the photographs were stored. Additionaily,
the plaintiffs may inquire about the laptop and the reasons and circumstances as to why it was disposed of or
otherwise discarded.”
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*“Under the doctrine of spoliation, a judge can impose sanctions against a litigant who
‘negligently or intentionally loses or destroys evidence that the litigant . . . knows or reasonably
‘should know might be relevant 1o a possible action, even when thé spoliation occurs before an
action has been commenced.”” Santiago v. Rich Prods. Corp., 92 Mass. App. Ct. 577, 580-581
(2017), quoting Scoit v. Garfield, 454 Mass. 790, 798 (2009). However, even if a party is a
spoliator, spoliation principles do not properly act to bar an opposing party, who did not
themselves cause the spoliation, from using testimony of the spoliating party as to the item or
evidence spoiled. See Kippenhan v. Chaulk Services, Inc., 428 Mass. 124, 128 (1998) (even if
ambulance company ultimately determined to have spoiled evidence of defective stretcher, it was
error for judge to bar personal injury plaintiffs who did not cause disappearance of stretcher from
using testimony of ambulance attendants concerning pre-accident condition of stretcher).
Moreover, where a party claiming spoliation has not demonstrated prejudice from the allegedly
lost evidence, and thus is not entitled to an adverse-inference instruction, the party may
nevertheless explore at trial the facts underlying the allegedly lost items. See Santiago, 92 Mass.
App. Ct. at 582 (where plaintiffs had not shown that loss of documents occurred after accident at
issue, nor how alleged spoliation prejudiced plain#ffs, judge did not err in allowing plaintiffs “to
make use of the fact that the documents were lost,” including cross-examination of defendants’
employees “at length about the missing documents™).

In light of these principles, the defendants® posiion that the plaintiffs should have been
barred from making any mention of Moss® computer and digital storage at trial, simply because
the plaintiffs were not able to demonstrate that pictures of their property were actually contained
on the computer and digital storage discarded by Moss while she was aware that such items
should be preserved, and thus had not established spoliation that would permit this court to

exercise its discretion to give an adverse-inference instruction is not persuasive. In short, the
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defendants attempt to use the spoliation threshold as a shield for themselves, rather than
complain that the plaintiffs did not meet the requirements to use a spoliation remedy as a sword.
The defendants are not entitled to a new trial on this basis.

4. Remaining Claims

The defendants’ remaining claims that a new trial is warranted on the basis of vanous
admitted and excluded evidence, conduct of counsel, and closing arguments were amply
addressed during the trial proceedings and raise no new meritorious arguments here. Such
claims are not sufficient to demonstrate the defendants’ entitlement to a new trial, remittitur, or a

new trial on damages. The defendants’ motion is therefor, DENIED.

C. Motion for Judgment Not Withstanding the Verdict

Rule 50 (b) of the Massachusetts Rules of Civil Procedure governs motions for judgment
notwithstanding the verdict. Judgment notwithstanding the verdict “should be granted cantiously
and sparingly, and should only be granted if the trial judge is satisfied that the jury ‘failed to
exercise an honest and reasonable judgment in accordance with the controlling principles of
law™ (internal citation omitted). Netherwood v. American Fed'n of State, County and Mun.
Employees, Local 1725, 53 Mass. App. Ct. 11, 20 (2001), quoting Turnpike Motors, Inc. v.
Newbury Group Inc., 413 Mass. 119, 127 (1992). “[Tlhe judge’s task, ‘taking into account all
the evidence in its aspect most favorable to the [non-movant), {is] to determine whether, without
weighing the credibility of the witnesses or otherwise considering the weight of the evidence, the

%y

jury reasonably could retumn a verdict for the [nonmovant].”” Cambridgeport Savings Bank v.

Boersner, 413 Mass. 432, 438 (1992), quoting Tosti v. Ayik, 394 Mass.'482, 494 (1985). Stated
differently, the court must determine whether “anywhere in the evidence, from whatever source

derived, any combination of circumstances could be found from which a reasonable inference
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could be made in favor of the [nonmovant).” O’Brien v. Pearson, 449 Mass. 377, 383 (2007),
quoting Turnpike Motors, Inc. v. Newbury Group, Inc., 413 Mass. 119, 121 (1992). Importantly,
“a judge has no right to set aside a verdict merely because [the judge personally] would have
assessed the damages in a different amount.” Hastings Assocs., Inc. v. Local 369 Bldg. Furd,
Inc., 42 Mass. App Ct. 162, 171 n.13 (1997), quoting Solimene v. B. Grauel & Co., K.G., 399
Mass. 790, 803 (1987).

1. Massachusetts Civil Rights Violations

The defendants argue that the evidence at trial did not establish a civil rights violation by
either Moss or Haydock. To prevail on an MCRA claim, a plaintiff must show that (1) the
plaintiff was engaged in the exercise or enjoyment of rights secured by the State or Federal
constitutions, (2) the defendant interfered, or tried to interfere, with that secured right, and (3) the
interference was carried out through threats, intimidation, or coercion. Glovsky v. Roche Bros.
Supermarkets, Inc., 469 Mass. 752, 762 (2014).

Here, it is undisputed that the plaintffs were engaging in the exercise of their right to
inhabit and construct a home on their real property. Thus, the issue before the court is whether
there was sufficient evidence at trial, taken in the light most favorable to the plaintiffs as the nop-
moving parties, that both defendants interfered or tried to interfiere with this right and did so
through threats, intimidation, or coercion.

There is ample evidence that both defendants attempted to stop the plaintiffs from
enjoying their property by at least delaying or increasing the difficulty of using the property to
construct a residence: the defendants challenged the plaintiffs’ building plans before the
conservation cornmission on several occasions; appealed the plaintiffs’ building permit; sought
multiple adjudicatory hearings with the Massachusetts Department of Environmental Protection;

sought board of health hearings on the plaintiffs’ septic plans; caused the removal of the
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plaintiffs’ property line survey stakes multiple times; and interrogated, berated, and harassed the
plaintiffs’ project workers from the defendants’ property line or public areas on multiple
occasions. There was additional evidence of Moss’ interference: she attempted to stop the
plaintiffs’ workers from fising a security fence by accusing them of trespassing, and yelled at the
plaintiff’s utility workers and attempted to stop the installation of an elcctrical transformer.

The defendants nevertheless argue that these actions were not “threats, intimidation, or
coercion,” and thus cannot constitute evidence of a civil rights violation by either defendant.
This does not comport with case law interpreting coercion to include a combination of physical
interactions and use of regulatory obstruction methods to interfere with property development.
See e.g. Bell v. Mazza, 394 Mass. 176, 179-180, 184 (1985) (plaintiffs sufficiently stated civil
rights claim where defendant neighbors wamed plaintiff they “would do ‘anything,” ‘at any
cost’” to prevent construction of tennis court, then wrote letters, called palice and fire
departraents, formed association to prevent construction, threatened to sue construction
contractor, attempted to interfere with utility company’s providing of electrical service to
plaintiffss, and in one instance physically blocked plaintiff’s movements); Ayasli v. Armstrong,
56 Mass. App. Ct. 740, 753 (2002) (sufficient evidence of civil rights claim where plaintiffs
testified they felt “threatened and intimidated” by defendants statements that “they would do
everything they could to stop any further work” on plaintiffs’ house, pursuit of regulatory
conditions that “would have severely limited [plaintiffs’] use of the renovated house, placement
of a camera directed at plaintiffs’ home during renovation, berating of plaintiffs’ contractor as “a
dupe” and appeal of building permit, occasional allowance of defendants’ dogs across plaintiffs’

property line, and hitting of golf balls across plaintiffs’ property at times).

16

98




Accordingly, there is ample evidence, taken in a light most favorable to the plaintiffs as
the non-moving party, that both defendants’ actions met the second and third elements of a civii

rights claim. As such the defendants’ motion must be DENIED as to this claim.

2. Trespass

The defendants also argue that there was insufficient evidence to prove that either Moss
or Haydock trespassed on the plaintiffs’ property. Asdiscussed in detail above with respect to
the defendants’ motion for new trial, there. was sufficient evidence, taken in a light most
favorable to the plaintiffs, for the jury to find that Haydock had entered the propesty to confront a
contractor by the pool without any permission from the plaintiffs or their contractor, and that
Moss had been observed walking out of an area of the property at night in 2 manner that
permitted the jury to infer she had been intentionally physically present on the property moments
earlier without permission. Additionally, there was circumstantial evidence of property damage
on the premises which, taken in a light most favorable to the plaintiffs, the jury could have
credited to infer that one or both defendants entered or directed others to enter the property to
effectuate (including the repeated removal of survey stakes, damage to a door, a hole in a fence,
and a float placed in the pool). The jury was entitled to credit the plaintiffs’ testimony regarding
the physical and psychological impact of these intrusions, and find that the trespass had resulted
in harm.

In short, there was ample evidence, faken in a light most favorable to the plaintiffs,
establishing that each defendant had trespassed on at least one occasion. The defendants’ motion
must be DENIED as to this claim.

3. Intentional Interference with Contractual Relations
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The defendants argue that the plaintiffs failed to prove that the defendants’ conduct
intentionally interfered with the plaintiffs’ contractual relations in building their home, because
the plaintiffs did not show that their contractor breached his contract, that the defendants
prevented the plaintiffs from performing or caused them to breach, or that the defendants caused
the plaintiffs’ performance to be more burdensome or expensive.

As discussed above with respect to the defendants’ motion for new trial, there is ample
evidence, taken in a light most favorable to the plaintiffs, that the contract cost to complete the
construction project increased from between four and six million dollars to in excess of ten
million dollars largely as a result of the defendants’ intentional interference. This is sufficient to
establish that the plaintiffs’ performance became more expensive, and thus sufficient to prove
that element of the claim.* See Shafir v. Steele, 431 Mass. 365, 368-369 (2000). Further, there
is ample evidence, taken in a light most favorable to the plaintiffs, that the defendants had
improper means and motive for their interference (including their repeated regulatory
obstructionism, berating of workers on site, and other conduct detailed above), and that such
mterference was directed at the plaintiffs themselves due to personal animus (including, inter
alia, Moss’ statement that she planned to “torture” the plaintiffs). For those reasons, the

defendants’ motion must be DENIED as 1o this claim.

D. Moetion to Alter or Amend the Judgment

* The defendants argue in theirmotion for new trial that the plaintiffs’ theory of intentional interference
with contractual relations changed during the course of trial and that rulings made on this claim significantly
prejudicial the defendants. However, at the argument on the defendant’s motion for a direct verdict, the issues of the
nature of the claim were squarely presented. The court’s written decision denying the defendants motion for
directed verdict outlines that the plaintiff’s complaint set forth facts for the claim, defendants’ characterization of the
claim notwithstanding. While the complaint does not use the phrase “more expensive or burdensome,” the
comptaint does plainly allege the plaintiffs suffered economic harm by delays, additional work performed by their
contractor, and significant additional costs to the project. Accordingly, this basis alone is sufficient to conclude that
the plaintiffs met their burden to prove intentional interference with contractual relations.
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COMMONWEALTH OF MASSACHUSETTS

BRISTOL, SS. SUPERIOR COURT DEPARTMENT
CIVIL ACTION NO. 5H1S - 93¢
MARGARET J. REICHENBACH )
and JOHN REICHENBACH )
Plaintiff )
) I A
v )
) gUt - g s
TIMOTHY G. HAYDOCK )
and BARBARA MOSS )
Defendants )
)
COMPLAINT
INTRODUCTION

This Complaint alleges violations of the Massachusetts Civil Rights Act, M.G.L. c. 12, Section
111 and violations of Articles I, X and XII of the Massachusetts Declaration of Rights, trespass,
and tortious interference with contractual/advantageous relationships. Plaintiffs Margaret J.
Reichenbach and her husband, John Reichenbach, allege that Defendants Timothy G. Haydock
and Barbara Moss have by threats, intimidation and coercion interfiered with the Reichenbachs’
right to use, improve and enjoy their land and new home. The Defendants have undertaken a
relentless campaign to hinder and/or delay the Plaintiffs from building a new home on their land.
Defendants have threatened to damage their reputation and finances; trespassed; barred the
Plaintiff's from using the only existing access to their property; attempted to prevent them from
constructing an alternate access; falsely imprisoned Plaintiffs’ vendors and contractors; engaged
in abusive conduct and language directed toward contractors and others working at the site;
monitored the Plaintiffs> Property with cameras; interrupted construction by talking atand to

workers; attempted to force the Town of Dartmouth to require Plaintiffs to obtain a soil removal
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permit which is only required of gravel pits; interfered in the Plaintiffs’ FEMA LOMR process;
and have commenced and maintained a constant stream of legal challenges which lacked any

reasonable factual support and/or any arguable basis in law.

THE PARTIES

1. The Plaintiffs, Margaret J. Reichenbach and John Reichenbach (the “Reichenbachs”),
husband and wife, reside at 256 Highland Street, West Newton, MA 02465. They own a
new home which was built for them at 29 Mattarest Lane, South Dartmouth, MA 02748.

2. Defendants Timothy G. Haydock and Barbara Moss reside at 28 Mattarest Lane, South
Dartmouth, MA 02748, which property is owned by Defendant Haydock.

3. Defendant Haydock has a partial ownership interest in 30 Mattarest Lane, South
Dartmouth, MA 02748 which abuts the Reichenbachs’ property at 29 Mattarest Lane.
(See, Paragraph 6 below.) At all times material hereto, Defendant Moss has acted in

concert with Mr. Haydock.

FACTUAL BACKGROUND (CHRONOLOGICAL)

Property Interests

4, Clara Frothingham owned a 17 acre parcel of land on the waterfront in the Nonquitt
Community of South Dartmouth, MA, between 1921 and 1976. Nonquitt is located on the
shores of Buzzards Bay and the homes in Nonquitt serve mostly as vacation homes. A
site plan depicting the 17-acre Frothingham parcel is attached hereto and incorporated
herein by reference as Exhibit A. This land was subdivided into eight lots by her Estate
in 1979. The various lots were conveyed to members of Clara Frothingham’s family (the

“Frothingham Family Compound™). The subdivision plan depicting the Frothingham
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Family Compound is attached hereto and incorporated herein by reference as Exhibit B.

The Reichenbachs purchased the property located at 29 Mattarest Lane, Dartmouth, MA
(hereinafter, the “Reichenbach Property”) from Sheila S. Frothingham, Surviving Trustee
of the Frothingham Family Holding Trust, on September 5, 2008 by deed recorded with
the Bristol County (S.D.) Registry of Deeds (the “Registry of Deeds”) in Book 9136,
Page 224. The Reichenbach Property consists of approximately 1.5 acres fronting on
Buzzards Bay and Mattarest Lane. At the time the Reichenbachs acquired the
Reichenbach Property, various improvements, including a home and tennis court, were
located on the Property. It has a rocky beach. The Reichenbachs purchased the property
with the intention of building a new seasonal home for their family. Mr. Reichenbach
had been living in Nonquitt during the summers since he was a young man. The
Reichenbachs own and have lived at property located at 12 Mattarest Lane during the
summers and holidays since 2007. The new house was intended to replace the property

at 12 Mattarest Lane for their family’s seasonal, weekend and holiday use.

Defendant Haydock, owns property located at 28 Mattarest Lane, Dartmouth, MA (the
“Haydock Property”) which he acquired from William Rotch Frothingham by deed dated
June 10, 1991, recorded in the Registry of Deeds in Book 2650, Page 254. The Haydock
Property is one of the eight lots in the Frothingham Family Compound created by the
subdivision in 1979, as described in Paragraph 4 hereinabove. Haydock and his
companion, Defendant Moss, have resided at the Haydock Property for many years.
Until recently, Defendant Haydock worked part time in New Bedford, Massachusetts.
Defendant Moss has no recorded legal ownership interest in the Haydock Property. The

Haydock Property is near, but not adjacent to, the Reichenbach Property.

Defendant Haydock has a one-sixth ownership interest in the waterfront property located
at 30 Mattarest Lane, South Dartmouth, MA (the “Haydock Family Property”). The
Haydock Family Property is immediately to the east of the Haydock Property, abuts

3
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10.

Buzzards Bay and is immediately to the north of and is adjacent to the Reichenbach
Property.  Defendant Moss has no recorded legal ownership interest in the Haydock
Family Property. The Haydock Family Property is occasionally used by family members
for vacation and is occasionally rented to third parties. It is used almost exclusively
during the summer months. A site plan depicting the three properties is attached hereto

and incorporated herein by reference as Exhibit C.

On information and belief, although Haydock, as a family member, had at least an oral
right of first refusal on the Reichenbach property, he did not exercise it before the
Reichenbachs purchased the Reichenbach Property. Haydock and/or Moss
unsuccessfully attempted to prevent Frothingham from selling the Property to the
Reichenbachs and urged that the Property be “kept in the family.” Haydock has always
regarded the Reichenbach Property as part of his “family compound”, and part of his

backyard.

When the Reichenbach Property was owned by a member of the Frothingham family,
family members, including Defendants Haydock and Moss, had permission to use the
tennis court and to access the beach on the ocean via a stairway located on the
Reichenbach Property. After the Reichenbachs acquired the property from Frothingham,
those family members were no longer permitted to freely access the beach via the
stairway or to freely use the tennis court once construction commenced. The Defendants
still had alternate access to the beach through an easement through the Reichenbach
Property and the Haydock Family Property (the “Ocean Access Easement”) and also by

means of a separate entrance through the Haydock Family Property.

Prior to the Reichenbachs’ acquisition, the previous owners of the Reichenbach Property
benefitted from an easement to use the driveway passing through the Haydock Family
Property to the Reichenbach Property (the “Driveway Easement”). The Driveway

Easement was the only access to the Reichenbach Property before the Reichenbachs
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11.

12.

purchased the property. The Driveway Easement is recorded in the Registry of Deeds in
Book 1820, Page 740, and was granted only to William Frothingham and his heirs. A
copy of the Driveway Easement is attached hereto and incorporated herein by reference
as Exhibit D1. A site plan showing the Driveway Easement is attached hereto and
incorporated by reference as Exhibit D2. The Driveway Easement did not, by right,
benefit the Reichenbachs as they were not heirs of William Frothingham. In his attempt
to block the sale to the Reichenbachs, Defendant Haydock refused to grant a driveway
easement to the Reichenbachs when the Reichenbachs were negotiating to purchase the

Property.

On or about June 13, 2009, Haydock and the other owners of the Haydock Family
Property executed a Grant of (temporary) License, enabling the Reichenbachs to use the
driveway on the Haydock Family Property to access the Reichenbach Property. A copy
of said Grant of License is attached hereto and incorporated herein by reference as
Exhibit E. Said Grant of License was terminable on thirty days’ notice, which Haydock
terminated on January 25, 2011, when the Reichenbachs obtained a building permit to
commence initial preparations to construct their new home, as detailed in Paragraph 24

below.

Shortly after Defendants revoked the License, they attempted to stop the Reichenbachs
from building an alternate driveway by requesting an order from the MassDEP
preventing its construction. The request was baseless as the property involved was
completely out of the areas over which Mass DEP and the Dartmouth Conservation
Commission had jurisdiction. Had the Defendants been successful, they would have
landlocked the Reichenbach’s property. (See, Letter of Luke Legere dated May 11, 2011
together with Petitioner’s Motion Requesting an Order Prohibiting Work Approved by
the permit under Appeal attached hereto and incorporated herein by reference as Exhibit
F. The Decision of Mass DEP denying the requested stop work order dated May 17,

2011 is attached hereto and incorporated herein by reference as Exhibit G.
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13.

14.

15.

16.

17.

Conservation Commission Hearings, Decisions and Appeals Therefrom

On August 13,2009, the Reichenbachs filed a Request for Determination of Applicability
under the Wetlands Protection Act (the “Act”) and the Dartmouth Wetlands Protection
Bylaw (the “Bylaw”) with the Dartmouth Conservation Commission seeking approval of

the delineation of Coastal Bank and the Coastal Floodplain.

The Conservation Commission issued a positive Determination of Applicability
approving the delineations of the Coastal Bank and Coastal Floodplain on September 3,

2009.

Commencing in the summer of 2009, the Reichenbachs discussed their plans and their

future neighbors’ questions for several months in great detail and in good faith.

On September 25, 2009, the Reichenbachs filed a Notice of Intent with the Dartmouth
Conservation Commission seeking permission to demolish the existing house on the
Reichenbach Property and to construct a new home, swimming pool, retaining walls, and

associated grading and landscaping.

Several Conservation Commission hearings were held at which Defendants Haydock and
Moss voiced their objections to the Reichenbachs’ home building plans. Hearing dates
were postponed in order to evaluate Defendants’ objections and to incorporate changes in
the site plan to accommodate neighbors’ concemns in the hope of securing the
Defendants’ support and the approval of the Conservation Commission. See, Minutes of
the Conservation Committee meetings attached hereto and incorporated hereby by
reference as Exhibit H. These changes included locating the house 15 feet further away
{west) from the water, lowering the retaining walls, lowering the proposed elevation of

the house, and enhanced drainage facilities. The changes were not required by law.
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18.

19.

20.

21.

Also during that time, the Reichenbachs negotiated with the Defendants for the right to
continue to use the Driveway Easement. The plan the Reichenbachs submitted as
consideration would have solved chronic water flow problems impacting the Haydock
Family Property at substantial engineering and construction costs to the Reichenbachs.
The plan would also have spared fifteen trees. The Defendants and the Haydock Family
rejected these plans because they insisted on receiving $180,000 which the Reichenbachs
were not willing to pay in addition to their solving the Defendants’ separate water

problems and regrading the property.

On April 29, 2010, the Dartmouth Conservation Commission issued an Order of
Conditions which permitted the construction, inter alia, of the Reichenbach house. A
copy of said Order of Conditions is attached hereto and incorporated herein by reference
as Exhibit I. The Defendants opposed the issuance of the Order of Conditions,
notwithstanding the changes the Reichenbachs made at Defendants’ request. The Order
of Conditions was not appealed to the Massachusetts Department of Environmental

Protection (“MassDEP”) under the Act or to the Superior Court under the local Bylaw.

On October 26, 2010, the Reichenbachs filed an application for an Amended Order of
Conditions with the Dartmouth Conservation Commission to add an aesthetic curve to the

retaining wall and other minor changes.

The Conservation Commission held two hearings on the request for Amended Order of
Conditions between October 26, 2010 and January 11, 2011. Defendants Haydock and
Moss objected in person and in writing to the changes and repeatedly attempted to raise
time-barred issues relating to the Coastal Bank adopted in the Original Order of
Conditions, as was approved in the Determination of Applicability issued by the

Dartmouth Conservation Commission on September 3, 2009.
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22.

23.

24.

25.

After a meeting with the Dartmouth Conservation Commission on January 11, 2011,
Defendant Moss said to Mrs. Reichenbach that she was going to ruin the Reichenbachs’
reputation in the Nonquitt community and cost them an enormous amount of money
because “they” (the Defendants) were not going to drop this matter. Defendant Moss
repeated this threat to Mr. Reichenbach several times thereafter. Defendant Haydock also
threatened Mr. Reichenbach by saying that he was going to plant a row of trees along the
border shared by the Reichenbach and Haydock Family Properties which would block the
Reichenbachs’ water view to the North. The Reichenbach Property had no water view
impacts on the Haydock Property or Haydock Family Property. These threats were the
Defendants’ first direct articulations of their scheme to coerce, intimidate and harass the
Reichenbachs to prevent or delay them from building their house and enjoying their

property in violation of Massachusetts law.

The Dartmouth Conservation Commission summarily dismissed the Defendants’
objections by a unanimous vote. On January 13, 2011, an Amended Order of Conditions

was issued by the Dartmouth Conservation Commission.

On January 25, 2011, Paul Murphy, Director of Inspectional Services for the Town of
Dartmouth (the “Director of Inspectional Services”), issued a Building Permit to the
Reichenbachs to construct a retaining wall around a portion of the Reichenbach land
which was needed to prepare the site for construction. A copy of said Building Permit is

attached hereto and incorporated herein by reference as Exhibit J.

Also, on January 25, 2011, Samuel Haydock, one of the owners of the Haydock Family
Property, the brother of Defendant Haydock and who for a short time served as
Defendant Haydock’s representative, appealed the issuance of the Amended Order of
Conditions to MassDEP on behalf of the Defendants and other residents on the grounds,
inter alia, that the requested changes would have a detrimental impact on the Coastal

Bank (the “First DEP Appeal”). A copy of Samuel Haydock’s Request for a Superseding
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26.

27.

28.

Amended Order of Conditions is attached hereto and incorporated herein by reference as
Exhibit K. The Defendants and other residents did not appeal the Amended Order of

Conditions under the local Bylaw to the Superior Court.

On January 25, 2011, Attorney John C. Bentley, on behalf Defendant Haydock and the
other owners of the Haydock Family Property, sent a letter to Reichenbach revoking the
Grant of License to use the driveway located on the Haydock Family Property. Said
letter also demanded that the Reichenbachs “surrender all use of the driveway, utility
pole, overhead utilities and underground utilities....” A copy of Attommey Bentley’s letter
is attached hereto and incorporated herein as Exhibit L. A Revocation and Termination
of License was recorded with the Registry of Deeds on March 11, 2011 in Book 10013,
Page 78. A copy of said Revocation is attached hereto and incorporated herein by

reference as Exhibit M.

As a result, Reichenbachs, their family, contractors, subcontractors and vendors had no
access to the Reichenbach Property. As a result of the License termination, the
Reichenbachs were forced to remove numerous trees and construct a parallel driveway
less than 15 feet from the Haydock Family Property driveway to provide access to their
Property, at a significant cost which would have otherwise been unnecessary. They were

also required to move utilities at additional otherwise unnecessary expense.

On February 23, 2011, the MassDEP conducted an on-site meeting and inspection of the
Reichenbach Property as part of the appeal process of the Amended Order of Conditions.
At that meeting, Thomas W. Hardman, Reichenbachs’ land surveyor, drew the attention
of the MassDEP Senior Wetlands Analyst, Richard Keller, P.E., to the fact that the
Defendants Haydock and Moss and his siblings had caused the installation of a
permanent stair system in the Coastal Bank on the Haydock Family Property and had
cleared away a large area of vegetation partly on the Reichenbach Property. After the

meeting, Defendant Moss admitted to Mr. Reichenbach that she knew they should not
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29.

30.

3L

have done it. This was destruction of the very same Coastal Bank the Defendants
purported to be protecting in their objections to the Dartmouth Conservation Commission

and in the First DEP Appeal.

The Dartmouth Conservation Commission commenced an investigation into the
Defendants’ destruction of the Coastal Bank. The Conservation Commission determined
that excavation of the Coastal Bank had occurred and that a concrete, stone and wooden
stair system was installed in the Coastal Bank by Defendant Haydock and vegetation
removed in the summer of 2010 without the legally required filing a Notice of Intent.
See, Enforcement Order issued by the Dartmouth Conservation Commission dated March
24, 2011, requiring the filing of a Notice of Intent for full restoration attached hereto and
incorporated herein by reference as Exhibit N, and photographs of the stair system that
was the subject of the Conservation Commission’s Enforcement Order against the owners
of the Haydock Family Property, including Defendant Haydock, attached hereto and

incorporated herein by reference as Exhibit O.

Defendant Haydock’s destruction of the Coastal Bank occurred at approximately the
same time as he and Defendant Moss were using the same Coastal Bank in their attempts
to stop the Reichenbachs’ home from being built. In the process of constructing the stair
system in the Coastal Bank, Defendants trespassed on the Reichenbach Property and
damaged their vegetation. To this date, Defendant Haydock and his siblings have not
complied with the Order of Conditions. Neither the Order of Conditions nor a Certificate
of Compliance have been filed or recorded, as required by law. The Coastal Bank has not
been restored. (See, Photographs taken on September 29, 2015, attached hereto and

incorporated herein by reference as Exhibit P.)

On February 24, 2011, Defendant Haydock appealed the issuance of the Building Permit

for the construction of the retaining wall to the Dartmouth Zoning Board of Appeals.
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32.

33.

34.

35.

In February 2011, Defendant Moss told Mr. Reichenbach, inter alia, that the
development was “too much for this community;” that the swimming pool was a hazard
to Buzzards Bay and the Coastal Bank; and that she had spent thousands of hours on this
project “without being paid”. Mr. Reichenbach understood the reference to “without
being paid” as an offer to withdraw her opposition in exchange for money, especially
since she had repeatedly asked to be the Reichenbachs’ interior decorator, which requests
the Reichenbachs repeatedly refused. At about the same time, Defendant Haydock also
made the statement that he would not like the view of the Reichenbachs’ new home from

his boat.

On March 24, 2011, the MassDEP issued a Superseding Amended Order of Conditions -
Affirmation in the Reichenbachs’ favor on the First DEP Appeal. See, Superseding
Amended Order of Conditions dated March 24, 2011 attached hereto and incorporated
herein as Exhibit Q.

In the late winter or early spring of 2011, at the request of the Reichenbachs, their land
surveyor, Thomas W. Hardman, installed wooden stakes along the boundary lines of the
Reichenbach Property. On information and belief, the Defendants removed the wooden
stakes along the boundary line between the Reichenbach Property and the Haydock
Family Property shortly after they were installed. This process of installation and
removal occurred several times. The Reichenbachs then had Mr. Hardman install ten
concrete boundary posts at the cost of $400 each. None of the remaining wooden stakes

were removed after the concrete posts were installed.

After the wooden stakes were installed, the Defendants installed their own metal stakes in
the middle of the Ocean Access Easement along the boundary line between the
Reichenbach Property and the Haydock Family Property and attached a line of rope along
cach stake. See, Photographs of the stakes and rope attached hereto and incorporated

herein by reference as Exhibit R. A copy of said ocean access easement is attached
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36.

37.

38.

hereto and incorporated by reference as Exhibit S. By installing the stakes and ropes, the
Defendants effectively forced anyone who has the right to use the Ocean Access

Easement to use only the five feet on the Reichenbach Property.

On April 7, 2011, Defendant Haydock and others filed a Notice of Claim for
Adjudicatory Hearing appealing the issuance of the Superseding Amended Order of
Conditions on March 24, 2011. See, Notice of Claim attached hereto and incorporated
herein by reference as Exhibit T. Said appeal by Defendants was devoid of any

reasonable factual support or any arguable basis in law.

As part of the home construction project, Oliver Tree Service was hired by the
Reichenbachs’ landscape designer, Nan Sinton, to remove several trees on the
Reichenbach Property. On April 14, 2011, Oliver Tree Service had left a vehicle parked
outside the Reichenbach Property on Mattarest Lane with the prior permission of
Defendant Moss for whom Oliver had done other work. The truck was not blocking
access to any of the properties on Mattarest Lane. Defendant Haydock called Mr. Oliver
on the telephone late at night to complain about the Oliver truck. Nan Sinton agreed to
meet with Defendant Haydock and Mr. Oliver at 6:00 a.m. on April 15, 2011 at Mattarest
Lane. Prior to the meeting, Defendant Haydock blocked Mattarest Lane with his vehicle,
thereby preventing the Oliver truck from leaving Mattarest Lane. (See, Email of Nan
Sinton of 4/25/2011 together with photographs attached thereto and incorporated herein
by reference as Exhibit U.) During the meeting, Defendants Haydock and Moss verbally

abused Oliver about the truck.

On April 26, 2011, the Dartmouth Zoning Board of Appeals unanimously voted to
uphold the Director of Inspectional Services’ issuance of the building permit to construct
the retaining wall. See, Zoning Board of Appeals Decision dated April 26, 2011, a copy
of which is attached hereto and incorporated herein by reference as Exhibit V. Said

Appeal by Defendants was devoid of any reasonable factual support and/or any arguable
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42.

basis in law.

Work on the retaining wall began in September 2011, after the Decision of the Zoning

Board of Appeals in favor of the Reichenbachs became final.

From the beginning of the project, the Reichenbach Property was surrounded by a
security fence. Also, from the beginning of the project to the end, there were “NO
TRESPASS”, “PRIVATE PROPERTY - DO NOT ENTER” and “DANGER -
CONSTRUCTION SITE - DO NOT GO BEYOND THIS FENCE” signs in place on the
fence in various prominent locations. Defendant Moss was repeatedly denied access to
the work area on the Reichenbach Property. See, photographs of the fence and signs

attached hereto and incorporated herein by reference as Exhibit W.

During the construction of the retaining walls, Defendant Moss made a practice of
standing on the Sullivan property along the south side of the Reichenbach Property, often
all day long, interrogating the workers, taking pictures, and offering her opinion that they
were doing the work incorrectly or illegally. Defendant Moss threatened workers that
they would be in trouble for doing their jobs. See, Photographs attached hereto and
incorporated herein as Exhibit X. Neither Defendants Haydock nor Moss had a legal

interest in the Sullivan Property.

Much of Defendants’ abusive behavior related to the alleged blocking of access to the
Haydock Family Property. The driveway to the Haydock Family Property is on the north
side of the circle in Mattarest Lane. Access to the Haydock Family Property does not go
through the circle. Further, construction workers sometimes parked on the south side of
the circle which did not block access to the Haydock Family Property. No one occupied
the Haydock Family Property during the construction process because it was used in the
summer and construction was not allowed during the summer months in Nonquitt, except

for painting and light interior work. Even if a vehicle parked in the road to the Haydock
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Family Property, it would not have interfered with anyone as no one occupied the
Haydock Family Property at that time. The Reichenbachs had and have a legal interest in
that land on which the circle and road are located. The only purpose for the Defendants’
difficult and abusive behavior regarding access was to harass the Reichenbachs’
contractors, employees, and the Reichenbachs through them. There was always access
for fire and emergency vehicles. They did not need to pass through the Mattarest Lane
Circle to access the Haydock Family Property. (See photograph attached hereto and

incorporated herein by reference as Exhibit Y.)

On or about April 25, 2011, Defendants Haydock and Moss filed a Petition with the
Dartmouth Conservation Commission to revoke the Original Order of Conditions issued
on April 29, 2010. The Petition was the fourth time Haydock and Moss objected to
Plaintiffs’ plans on the grounds that the Coastal Bank was incorrectly delineated. The
Reichenbachs established that there was no error in the delineation of the Coastal Bank as
alleged and that the Commission’s Original Order of Conditions was binding for a three-
year period absent a showing by the Defendants of fraud or a mutual mistake, which
Defendants repeatedly failed even to attempt to do. The Dartmouth Conservation
Commission summarily dismissed the Defendants Petition. See, Reichenbach’s
Opposition to Petition attached hereto and incorporated herein by reference as Exhibit Z,
and the Minutes of the Dartmouth Conservation Commission meeting held on May 20,
2011 at which the Board voted against revoking the Original Order of Conditions
attached hereto and incorporated herein by reference as Exhibit AA. Defendant’s
Petition to Revoke the Original Order of Conditions was devoid of any reasonable factual

support or any arguable basis in law.

Prior to September, 2011, the Defendants prevailed upon the Dartmouth Board of Health
to tumm the Reichenbachs’ new septic system approval process into a full Board meeting
with opportunity for public participation. The septic system approval process in

Dartmouth for new construction is normally an administrative matter to which abutters
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46.

47.

48.

and others are neither noticed nor invited to comment or object. At that meeting, the
Defendants alleged there was too much ledge in the area and that the submitted
percolation tests were incorrectly performed. The Reichenbachs had further percolation
tests performed which results were identical to the previous results, which tests were

witnessed by Board of Health staff in both instances.

Notwithstanding the facts that the original septic system designed for the Reichenbach
Property did not require a waiver or variance and complied with all applicable local and
state regulations, Defendant Haydock and a professional he retained filed written

objections to the approval of the design.

The Board found that the system was designed in full compliance with state and local
regulations and unanimously approved the Reichenbachs’ septic system. (See, Copy of
Board of Health Decision attached hereto and incorporated herein as Exhibit BB.) The
Defendants’ opposition to the septic system was devoid of any reasonable factual support

or any arguable basis in law.

On September 21, 2011, the Defendants demanded that the Director of Inspectional
Services and Christopher Michaud, the Health and Sanitary Inspector for the Town of
Dartmouth, require the Reichenbachs to get a soil removal permit which to date
Dartmouth had only required for gravel pit operations. This demand was rejected by the

Town authorities.

On October 2, 2011, heavy rains and winds probably caused a small section of the
security construction fence along the southern boundary between the Reichenbach and
Sullivan properties to bend over in a southerly direction. The Reichenbachs had installed
the security fence to prevent trespass onto their property and to prevent any accidental
trespassing onto the Sullivan Property by construction workers. This land was not

adjacent or even close to the Haydock Property or the Haydock Family Property. The
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50.

Haydock Family Property is on the Reichenbachs’ northerly boundary. Upon arrival for
work that day, Reichenbachs’ contractor’s employees noticed the leaning fence. Without
leaving the Reichenbach Property, the construction crew attempted to pull the fence
upright. Defendant Moss insisted they not touch it and that they were trespassing on
Sullivan’s property. Defendant Moss has no ownership interest in the Sullivan Property

or the fence. She “ordered” them to stop the process of correcting the angle of the fence.

That moming, Defendant Moss called Michael O’Reilly, the Dartmouth Conservation
Commission’s Environmental Affairs Coordinator to protest the work. Mr. O’Reilly
came to the Reichenbach Property to inspect the situation and declared that “everything
was fine” and there was no trespass. Defendant Moss also called and complained to Lars
Olson, the principal of the Reichenbachs’ construction manager, Lars V. Olson Fine
Home Building, Inc. (hereinafter referred to as “Olson”). Defendant Moss spent the
entire day on the Sullivan property line taking pictures and directing workers to stop all
work, and to stop repairing the fence. Defendant Haydock wrote a letter to the
Conservation Commission asking for a stop work order. Haydock complained and asked
for compensation for damages to vegetation on the Sullivan Property which he did not
own. This fence repair did not involve the Haydock Property or the Haydock Family
Property. The Director of Inspectional Services also visited the site and confirmed that
proper procedures were being employed and that the retaining wall was being installed

correctly.

On October 4, 2011, Defendant Moss called Richard Keller, P.E., Senior Environmental
Analyst at the MassDEP Southeast Regional Office, and complained about “blatant
destruction of coastal banks.” Mr. Keller asked Mr. O’Reilly to inspect the property. Mr.
O’Reilly confirmed that the work was in compliance with regulations after an inspection.
When Mr. Keller told Defendant Moss that compliance was confirmed by the Dartmouth
Conservation Commission, she said to Mr. Keller that she was going to “call her

Congressman” to force MassDEP to stop the “blatant destruction of coastal banks.” This
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52.

complaint by Defendant Moss was after the Defendants had caused very serious
permanent destruction of this same Coastal Bank during the Summer of 2010. The
Defendants’ concern about the Coastal Bank was a disingenuous tactic in their overall
strategy to stop or delay the Reichenbachs’ home from being built. See, Email from
Rebecca Cutting, Senior Counsel/Litigation of the MassDEP, dated October 5, 2011,

attached hereto and incorporated herein by reference as Exhibit CC.

After a lengthy adjudicatory proceeding, on October 20, 2011, the Presiding Officer
issued a Recommended Final Decision, adopted by the MassDEP Commissioner as the
Final Decision on November 2, 2011, affirming the Superseding Amended Order of
Conditions in favor of the Reichenbachs and rejecting all of the Defendants’ claims. The
Defendants, as in their unsuccessful April 25, 2011 petition to the Conservation
Commission to revoke the Original Order of Conditions adopting the delineation of the
Coastal Bank (described in Paragraph 43 above), failed in another collateral attack on an
unappealed Order of Conditions as a matter of law. The claim that a new Notice of Intent
was required instead of an Amended Order of Conditions was denied as “lacking
sufficient evidentiary bases.” The Presiding Officer ruled that the Defendants “failed to
meet their burden of going forward, warranting the allowance of MassDEP’s motion for
directed verdict.” The claim that the work would affect the stability of the Coastal Bank
or affect the interests of flood control and storm damage prevention for work in Land
Subject to Coastal Storm Flowage “warranted denial under a directed decision because
the Defendants failed to provide evidence from a credible source and failed to provide
competent evidence as its witnesses’ testimony consisted of factually unsupported
opinions and speculation.” See, Recommended Final Decision and Final Decision
attached hereto and incorporated herein by reference as Exhibit DD. The Decisions are
evidence that the First DEP Appeal was devoid of any reasonable factual support or any

arguable basis in law.

On a Saturday morning in the late winter or early spring of 2012 Dana Diggle, a driver

17

118



53.

54.

55.

for Pontes Excavating, came to the Reichenbachs’ property at 12 Mattarest Lane to
remove a piece of equipment. Defendant Haydock blocked his path with his pickup
truck. Defendant Haydock got out of his vehicle and lectured Mr. Diggle for
approximately 20 minutes, complaining about Mr. Diggle’s employers. Defendant
Haydock prevented him from leaving and from doing his job. Mr. Diggle also repeatedly

told Defendant Haydock that if he would move his vehicle, he would be on his way.

In March and April 2013, Defendant Moss complained to the Dartmouth Conservation
Commission that the Reichenbachs had cut down without any permits their own trees on
the Reichenbach Property. Mr. O’Reilly conducted a site visit and in an April 16, 2012
email to Defendant Moss explained that the cutting of the trees in question was allowed.
(See, Email of Michael O’Reilly to Barbara Moss dated April 16, 2012, attached hereto

and incorporated herein by reference as Exhibit EE.)

On or about May 2, 2013, Defendants Haydock and Moss began to store their garbage
cans and recycling bins on the property line between the Haydock Family Property and
the Reichenbach Property close to and within plain view of the Reichenbach home and all
who lived in or visited the Reichenbach home. Prior thereto, the Defendants stored their
garbage out of sight either adjacent to or in the Haydock Family Property garage. The
garbage cans and recycling bins were and are moved back to the Haydock Family
Property house where they can be more easily used, only when someone is in residence
there. As recently as September 29, 2015, Defendants placed their trash containers partly
on Plaintiffs’ property at the boundary line. See, Photograph attached hereto and

incorporated herein by reference as Exhibit FF.

On or about May 3, 2013, Defendant Haydock confronted Olson, coming onto the
Reichenbach Property, yelling and swearing in front of several other workers about a

vehicle parked on Mattarest Lane.
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On May 3, 2013, Defendant Moss used her body to stop an L&S Industries concrete

mixer truck from delivering to the construction site on the Reichenbach Property.

In June 2013, the Defendants engaged in a campaign of personal visits and complaints to
the Dartmouth Conservation Commission about work at the Reichenbach Property not
shown in detail on their Application for an Amended Order of Conditions. In an attempt
to curtail the complaints and resolve the allegations with finality, the Commission
required the Reichenbachs to file a Request for Determination of Applicability relating to
work done at the Reichenbach home to decide whether a new Notice of Intent was
neceded. The work items were minor in nature, were considered “field adjustments,”
which would be reported to the Conservation Commission when applying for a
Certificate of Compliance at the conclusion of construction, as is the custom and practice
in the industry. A copy of the Request for Determination of Applicability is attached

hereto and incorporated hereby by reference as Exhibit GG.

On July 31,2013, by unanimous vote, the Dartmouth Conservation Commission issued a
Negative Determination of Applicability (“DOA”) concluding that the field work
performed was part of and allowed under the Original and Superseding Amended Orders
of Conditions and did not require the filing of a new Notice of Intent, as was demanded
by Defendants. See copy of the July 13, 2013 Decision attached hereto and incorporated
herein by reference as Exhibit HH.

On August 11, 2013, Defendant Haydock filed a Request for a Superseding DOA with
the MassDEP (the “Second DEP Appeal”). The Defendant did not appeal the DOA
under the local Wetlands Protection Bylaw to the Superior Court. Defendant Moss acted

as Defendant Haydock’s representative and sole witness.

On October 2, 2013, MassDEP conducted a meeting on the Reichenbach Property as part
of its evaluation of Defendant Haydock’s appeal of the Negative DOA. During the
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meeting, Defendant Moss stated that she herself had performed a test pit on the Haydock
Family Property immediately adjacent to the Reichenbach Property to attempt to
demonstrate that a dry well approved and installed on the Reichenbach Property was
installed in groundwater. Defendant Moss is not an approved soil evaluator under the
MassDEP regulations. On information and belief, Defendants Haydock and Moss never
caused a test pit to be dug at the location at that time or any time prior thereto. The
Defendants did not produce any data. This false testimony was intended to halt or further

delay the construction of the Reichenbach home.

On October 18, 2013, Defendant Moss wrote to MassDEP alleging that a grate for the
catch basin that was installed in the driveway of the Reichenbach Property was supposed
to be a 24 inch square and was only a 12 inch square “at best.” The Reichenbachs’ land
surveyor, Thomas W. Hardman, measured and confirmed that the grate was a 24 inch
square. The catch basin is located on the Reichenbach Property out of the Conservation

Commission’s jurisdiction.

In late October 2013, for two hours, Defendant Moss stopped Nstar workers from
installing an essential electric transformer on the Reichenbach Property until a supervisor
came to the site to listen to her challenge. She confronted the NStar supervisor, but he

refused her stop work demand.

On December 12, 2013, MassDEP issued a Superseding Negative DOA affirming the
DOA by the Conservation Commission in favor of the Reichenbachs. See, Superseding
Determination of Applicability issued by Tena Davies of the MassDEP - Southeast
Regional Office dated December 13, 2013, attached hereto and incorporated herein by

reference as Exhibit II.

On January 2, 2014, Defendant Haydock filed a Notice of Claim for Adjudicatory
Hearing appealing the December 12, 2013 Superseding DOA. See Notice of Claim

20

121



65.

66.

67.

68.

attached hereto and incorporated herein by reference as Exhibit JJ. The appeal was filed
by Defendant Haydock. Defendant Moss filed an appearance in this matter and acted as
Defendant Haydock’s representative. She is not an attomey. Nor is she an

environmental professional.

After a pre-hearing telephone conference held on February 6, 2014 with the MassDEP
Presiding Officer, the Presiding Officer concluded that only two issues were properly
before the DEP for adjudication: (1) whether the DEP properly determined that the
proposed work for the installation of the irrigation pump chamber would not fill, remove,
dredge or alter land subject to coastal storm flowage and, therefore, no Notice of Intent

was required, and (2) whether Haydock had standing.

On February 19, 2014, Defendants Haydock and Moss were apprehended trespassing at
night on the Reichenbach Property by a Nonquitt security guard. (See, Statement of John
Honohan attached hereto and incorporated herein by reference as Exhibit KK. See
Statement of Constable Richard Moniz attached hereto and incorporated herein by
reference as Exhibit LL.) Also, sece Photograph of area of trespass attached hereto and
incorporated herein by reference as Exhibit MM. Defendant Moss trespassed upon the

Reichenbach Property on multiple additional occasions.

In April 2014, a Frades Disposal truck driver had mistakenly driven down the Haydock
Family Property Driveway. As he attempted to leave the Haydock Family Property
Driveway, Defendant Moss stood in front of his truck with outstretched arms preventing
him from leaving. Andrew Dearden, an employee of Olson, was present and spoke with
Defendant Moss, who continued yelling at him and at the truck driver. Defendant Moss

called the police and would not let the truck leave until the police came and took a report.

In the summer of 2014, Marc Leclair, who was a painter for Olson, was driving along

Mattarest Lane to go to work at the Reichenbach Property. Defendant Haydock blocked
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Leclair’s car with his truck, preventing Leclair from going to work. Haydock told Leclair

that Andrew Dearden “must be on drugs” and that Olson was “useless”.

During the summer of 2014, Defendants Haydock and Moss caused the Nonquitt
Association to require the Reichenbachs to stop work during the summer months, even
though the nature and extent of the work being performed at that time was permitted by

the Nonquitt Association informal rules and regulations.

After reviewing all the written pre-filed testimony and Motions for Directed Decision, in
a Recommended Final Decision issued on June 20, 2014, the Presiding Officer held that
Haydock did not present any credible evidence from a competent source and could
imagine no evidence that could be presented that would show that the underground pump
chamber in question could in any way affect wave action or the Coastal Bank. The
Presiding Ofticer also ruled that Defendant Haydock had no legal standing in this matter
because he did not provide factual support that he was aggrieved. See, Recommended
Final Decision dated June 20, 2014, attached hereto and incorporated herein by reference
as Exhibit NN. The Haydock Second DEP Appeal was devoid of any reasonable factual

support or any arguable basis in law.

On June 26, 2014, the MassDEP Commissioner issued a Final Decision adopting the
Recommended Final Decision of the Presiding Officer. A copy of the Final Decision is

attached hereto and incorporated herein by reference as Exhibit OO.

On July 7, 2014, Defendant Haydock by Defendant Moss filed a Request for
Reconsideration of the Final Decision, which was opposed by Mrs. Reichenbach and the

MassDEP.

On September 30, 2014, the Presiding Officer issued a Recommended Final Decision on

Reconsideration. She recommended denial of the motion for reiterating arguments
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76.

77.

covered in the Final Decision, and addressed and rejected other “non-compliant” issues
alleged by Defendant Haydock. A copy of the Recommended Final Decision on

Reconsideration is attached hereto and incorporated herein by reference as Exhibit PP.

The Request for Reconsideration was yet another attempt to frustrate and impose
additional costs on the Reichenbach home building project and interfered with the
Reichenbachs’ right to use, improve and enjoy their property. Defendant Haydock’s
Request for Reconsideration was devoid of any reasonable factual support or any

arguable basis in law.

On October 24, 2014, Andrew Dearden, an employee of Olson, was abused by Defendant
Haydock who was screaming, yelling and swearing at him and accusing somebody of
having broken a tree branch, which in fact came down in a violent storm the preceding

evening.

On October 28, 2014, David W. Cash, Commissioner of the Boston Office of Appeals
and Dispute Resolution of the DEP issued a final Decision denying Haydock’s Request
for Reconsideration of the DEP’s June 26, 2014 Final Decision. See, DEP Denial
attached hereto and incorporated herein by reference as Exhibit QQ. The Request for
Reconsideration was yet another attempt to frustrate and impose additional costs on the
Reichenbach home building project and interfered with the Reichenbachs’ right to use,
improve and enjoy their property. Haydock’s Request for Reconsideration was devoid of

any reasonable factual support or any arguable basis in law.

On November 11, 2014, Defendant Haydock filed a pro se Complaint with the Bristol
County Superior Court appealing the MassDEP Commissioner’s Final Decision on the
Superseding DOA. See, Copy of Complaint filed by Haydock attached hereto and
incorporated herein by reference as Exhibit RR. This Superior Court appeal was and is

devoid of any reasonable factual support or any arguable basis in law. It constitutes yet
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80.

another attempt to intimidate, threaten or coerce the Reichenbachs so that they cannot
improve, use or enjoy their Property and to impose costs on the Reichenbach home

building project.

On January 28, 2015, after a large evening snow storm, an employee of Olson noticed
tootprints going between the Haydock Family Property onto the Reichenbach Property
and back. (See, photographs attached hereto and incorporated herein by reference as
Exhibit SS.) No one was living at the Haydock Family Property at the time, but
Defendants Haydock and Moss were caring for the Haydock Family Property at the time.
Nonquitt is a gated community. The Reichenbach and Haydock Properties are two miles
from the entrance gate on Smith Neck Road. Very few people live in Nonquitt in the

winter months.

Throughout the entire project, Defendant Moss was a constant presence and would lurk
on the property lines separating the Haydock Family Property and the Reichenbach
Property and Sullivan Property/Reichenbach Properties taking photographs and/or
videos, talking on the phone, demanding information of workers and town employees on
site, telling the workers they were acting illegally, ordering them to stop work and casting
insults about their employers or co-workers. Defendant Moss created a hostile work
environment for project workers and town employees and made them extremely uneasy,
demeaned them and made to feel as though their privacy was invaded. Her behavior
caused substantial delays in the performance of their work. Her behavior caused strains in

the relations between Olson and some of his employees and subcontractors’ employees.

Matt Swimm, an employee of Olson, was uncomfortable with the constant presence of
Moss and by the Defendants’ behaviors. The constant questioning by Defendant Moss
took Mr. Swimm from his duties and he would fall behind and feel pressured that he was
not getting his work done. Defendant Moss would repeatedly come onto the Reichenbach

Property to lodge complaints to or ask questions of Mr. Swimm. Mr. Swimm would ask
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her to leave because she was not allowed on the Reichenbach Property. The behavior of
the Defendants which created the uncomfortable work conditions was a contributing

factor when Mr. Swimm sought and obtained employment elsewhere.

In April of 2014, Andrew Dearden was driving into work. A's he was coming around the
bend on Mattarest Lane, Defendants Haydock and Moss were walking in the road. Mr.
Dearden slowed down. The Defendants Haydock and Moss stood in the middle of the
road and stopped Mr. Dearden from continuing. Both Defendants yelled at him stating

that this was “their road” and that he was going too fast.

The Reichenbachs received approvals in the Original Order of Conditions and the
Superseding Amended Order of Conditions to conduct minor regrading, filling and
sodding work along the northern foundation. This work was completed to an approved
elevation in 2014. On February 27, 2014, the Reichenbachs filed an Application for a
Letter of Map Revision (“LOMR”) with the Federal Emergency Management Agency
(“FEMA?”) to incorporate the finished elevation into a revised floodplain map. Without
notice to the Reichenbachs, the Defendants repeatedly interfered with and delayed FEMA
from issuing the LOMR to the Reichenbachs. The LOMR procedure is an engineering
review process in which the Defendants had no legal standing to participate. In the
communications with FEMA, its review engineer, and the local Environmental Affairs
Coordinator and the Director of Inspectional Services, the Defendants made false factual
allegations and assertions that unreasonably delayed the LOMR review process.
According to FEMA, the normal processing time for a LOMR is four to six weeks. Ten
months after the application, on December 9, 2014, FEMA issued a LOMR to the
Reichenbachs. The Defendants communications with FEMA and others were devoid of
any reasonable factual support or any arguable basis in law and were intended to interfere

with the Reichenbachs’ rights to develop and enjoy their property.

The Reichenbachs received a temporary Certificate of Occupancy on January 22, 2014
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85.

86.

and a final Certificate of Occupancy on June 6, 2014.

COUNTI

CIVIL RIGHTS

Violation of M.G.L., Chapter 12 section H and I and
Articles I, X and XII of the Massachusetts Declaration of Rights

Plaintiffs repeat and reallege the averments stated in Paragraphs 1 through 83

hereinabove, as if fully set forth herein.

Plaintiffs have the right to possess, build on, use and enjoy their real property guaranteed
to them as well as all Massachusetts citizens by Articles I, X and XII of the

Massachusetts Declaration of Rights and M.G.L. Chapter 12 Sections 11H and 111.

Defendants Haydock and Moss have violated the Reichenbachs’ rights to build on, use

and enjoy their real property in violation of the laws cited above by:

A. attempting to intimidate, threaten, abuse, harass and coerce the Reichenbachs,
their contractor, vendors and delivery personnel;

B. executing as a joint venture a plan to make the Reichenbachs feel coerced,
uncomfortable and unwelcome, and to believe that they would always face hostile
actions which are expensive to defend against, such that they would abandon their
plan to build, use and enjoy their home on Mattarest Lane and to prevent the
Plaintiffs from enjoying their home and to cause them continual apprehension;
and

C. instituting a succession of legal challenges to the Reichenbachs’ home building

plans that were devoid of any reasonable factual supportand/or any arguable basis
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in law for the purpose of preventing and delaying the Reichenbachs’ home

building plans.

87. Defendants’ conduct has damaged the Reichenbachs by:

A. delaying their home building project thereby depriving them of the use and

enjoyment of their home;

B. causing them to incur increased construction costs;
C. causing them mental anguish and apprehension; and
D. causing them to incur significant and otherwise unnecessary legal and engineering
fees.
COUNT II
TRESPASS

88. Plaintiffs repeat and reallege the averments stated in Paragraphs 1-12, 30, 34, 40, 61, 66,

78 and 80 hereinabove, as if fully set forth herein

89.  Defendants Haydock and Moss have trespassed on the Reichenbach Property and in so

doing have caused the Reichenbachs mental anguish, apprehension and damage.

COUNT III

TORTIOUS INTERFERENCE WITH CONTRACTUAL
ADVANTAGEOUS RELATIONSHIPS

90. Plaintiffs repeat and reallege the averments stated in Paragraphs 1-12, 22, 27, 37, 41, 42,
43,48, 49, 52, 55, 56, 61, 62, 67, 68, 69,75, 79, 80 and 81 hereinabove, as if fully set

forth herein.
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91.  Plaintiffs had a contract and business relationship with Lars V. Olson Fine Home
Building, Inc, a third party, for the construction of a new home on their property at 29

Mattarest Lane, South Dartmouth, Massachusetts.

92. The Defendants knew of this contractual relationship.

93.  The Defendants interfered with the relationship through improper motive and means, by:

A. their abuse of Lars Olson and his employees and contractors, suppliers and
independent contractors to the project;

B. their harassment, false imprisonment, constant interruptions and surveillance of
Lars Olson and his employees and contractors;

C. trespassing on the Reichenbach Property; and

D. through their ill will demonstrated by threats, statements and actions of the

Defendants.

94. The Plaintiffs suffered economic harm as a direct result of the Defendants’ conduct,

including without limitation demonstrated by:

A. significant delays in the project;
B. additional work hours and expenses incurred by Lars Olson and his employees
and associates spent dealing with the Defendants; and

C. significant additional costs to the project.

WHEREFORE, Plaintiffs hereby request that this Court:

A. Award judgment to the Plaintiffs against Defendants, jointly and severally, on all

counts of their Complaint in amounts which this Court feels just and proper.
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B. Enter judgment to the Plaintiffs against Defendants, jointly and severally, for such
amount to be determined for:

(1)  legal, engineering, and construction costs incurred as a result of
Defendants’ wrongful conduct;

2) loss of use and enjoyment of their home; and

(3) compensation for the mental anguish and apprehension Defendants
have caused Mr. Reichenbach and Mrs. Reichenbach.

C. Enter Judgment to the Plaintiffs against Defendants, jointly and severally, for
damages resulting from Defendants’ trespass on Plaintiffs’ property, including
security expenses and compensation for mental distress and apprehension.

D. Judgment for damages sustained as a result of Defendants’ interference with
Plaintiffs’ contractual relations with Lars V. Olson Fine Home Builders.

E. Award Plaintiffs their costs and attorneys’ fees incurred in bringing and

prosecuting this action.

F. Issue a permanent injunction ordering the Defendants to refrain from:
I Continuing to violate the Reichenbachs’ civil rights;
if. Trespassing on the Reichenbachs’ Property;
iii. Harassing Plaintiffs, their family members, guests, employees,

independent contractors and delivery people regarding access and parking,
except when someone is interfering with direct access to the property in

which they reside or own;

iv. Restraining the liberty and free movement of persons; and
\2 Crossing over the beach on the Reichenbach Property.
G. Grant Plaintiffs a real estate attachment on the Haydock Property to secure the

Judgment awarded.
H. Grant such other relief, including equitable relief, as the Court deems just and

proper.
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PLAINTIFF claims trial by jury on all issues so triable.

Plaintiffs, John Reichenbach and
Margaret Reichenbach

By their attorneys

Robert B. Feingold & Associates, P.C.

By:
Robed\B.
700 Pleasant Street,
New Bedford, MA 02740
Tel. No. 508-999-1119
Email: bfeingold@rbflaw.net

Dated: October 1, 2015

30

131






woo-3unrodar-jmoo@)uononpoid - 9/£€°678° 888

G8S T8¢ saded

“Iawums ay}

Suump syeaiq yim jmbuoN ur pamore sjeyl

3{10M JO SUOSE3S oM} asde[a p[nom Uo1dINIISU0d

Jo awnat

B SUIqLIOSOP 21om AJ[RT)TUL PR oM Jey])
SUOISSNOSIP 3} Jo SurpuelsIIPUN Y], Y

$199.110D

Je1) SI $SAIAIIS AN0L 10J A[qe)dawn)

pajedonue jo ajewInsa Ue YIIM SYIEGUIYIIYY

prom 1 jey 303loxd

ay) papiaoad 13adu nok puy O
AV
£ @IS nok yury) |
‘anoy ay) Aq predasam nof puy “Aeqo 0O
SBA YV
$SINAIIS uBIsap a0y O
X 'V

$193.110) ‘SYIRQUAYIIY
3Y) YIIM 1ORIJU0D & PAusIs no X

Ke)Q Jem

Jamsue o) parjijenb jou axnof og QO
“123UI3 U2 37} 0}

PaYse aq ppnoys uonsanb ayy eyl Y
Jyulodpue)s
uSISap ¥ Wo.1J IANISUIS A[[2)UIWUOIIAUI

585 @beq

PAIIPISUOD 3q pInom 333foad siq) 1a7)aym
aunuI2)ap o) parjienb jou aa,nof og Q)
AdAdTd AN Ad
‘uonsanb
Jy} Iamsue o) payrenbjou wy v
"SONSST [BJUSWUOITATD

uo  L¥dddH IINNO4d SN

(Asnoaueynuus Suryeads saniey)

PIMIIdAQ [ 1¥NO0D dHL

0} I3 10} S[[e2}] "IOUOH INOX
‘uonoalqo L YIGIH IINNOd SN
uo SueH 1YN0D dHL

(Arsnoaueynuus gunyeads sanred)

9y BW 0} 121 10] S[BD I]
‘uondaqO 1YIddH LANNOY SN
wup[nom |y
JKes 0} aes
jey) st £393fo0ad dAnIsU3S A[[e)udWUOIIATD
ue seM sIq) pue sy oS O
‘pandsuern A]snoraqo jeym s,1eq] 'y

85 =beq

€707 ‘L0 Areniqa ]
zheq ey

ve
€C
[44
1c
0¢
6l
81
L1
91
S1
4!
€1
(4}
11
01

6

< W o o~ ®©

- N o

ve
€7
[44
1c
0¢
6l
81
Ll
91
Sl

S —~ N on <
——— — —

@)

— N N \O

Aueduro)) so01A19¢G 130T BUSRIN V QUIAST 29 USLIg,O

Jsjey) st fganw
Se 3d1M) uey) daow Sudq dn papua asnoy ay)

dn papua 3jewn)sd umo s,uos|Q s os 0

sy vV

81 gsu sy O

14311 noge spunos ey ] Yy

UOI[[IW 'p§ Inoqe sem JIPOITJT ‘O

“I9)R] [onuI [nun vV

noipo11J1 ‘O
d)BUISY

1SI1J oY} 23S JUPIP ] JUPIpOM YV
JSHmurerq

3y} 0) papiaoad peyq 3 jeq) A)ewsd
1S11J 3Y) Jo JUNOWe Y} sl S,U0S[OQ
SIB JO dIeME Nok d1am  papraoad

PRy UoS[Q SIBT JBY) dIeMe nok daam o5 Q)
"I98 1] Yonwt

e} Aes jupnom] jouing ¥so[) Y
13100 “urod jey) 03 gIm duaLdxd
peY 1943 pey noA jey) 3d3foad sasae| )xou

3y} uey) 1351q yonuw s,jeq) os puy Q)
AHATd AN Ad

‘uond3(qO (LYHIHH IANNOY S
AEMEUmmD

€8s =bed

oy Surpnout aq pnom 1Byl Y
SIS jeq) s fadeds

Su1Ar] Jo 333y axenbs 00001 03 30D O

B POy vV

Juolu 9°g Q)

'SS9[ 10 AIO]N 'V
13foad a1} Jo sem 3500 WONIN.IISUOD
Ul 37} JeyAs 0) sk Suipue)sIapun

ue aaey noky1supyseysnf u,y O
1 ‘paxry sem Juaym  303loxd

siy1 Sutaey uo Juruueld juarom oA VYV
J)LuUsem

11 3A31[3q 0) uoskaa Aue aaegnok oq O

'S3K ‘Pud A JB Ud2q ARY JYSIW )] Y
cPud

ay) e 13foad worfjru 9'g¢ N seming O

o} pauueidjusemjring vy
$193110) “‘sINOqe.IY) 10 ‘uoIf[Iu
9°g Suraq dn papua 1d3foad sgoequaygdiady

ay) dn papud — sem 3foad siq) puy O

7021100 Y
JPIP J19A3 nof 1s3831q
1XJU 37} SBM Jey) pue ‘A3[SI[[IA UI UOIJBAOUII

uolf[iu $¢ & 10y 1d3foad e prpnox 'O

zg8s =beq

‘Te 19 “joopAeH Apourt],
SA e 10 ‘YorqUAYOISY UYo[

14
€
w
1c
0¢
6l
81
L1
91
Sl
4!
!
(4!

104
€
(44
4
0T
61
81
L
91
S1
4!
€1
(4}

01

o~ 00

- e T N



In the Matter of:
John Reichenbach, et al. vs
Timothy Haydock, et al.

Trial Day 3
February 08, 2023



John Reichenbach, et d. vs
Timothy Haydock, €t al.

Page 725
1 not offering the testimony of a party 1
2 opponent. He's offering the testimony of his 2
3 wife. 3
4 THE COURT: What's the purpose 4
5 it'sbeing offered for, Attorney Feingold? 5
6 MR. FEINGOLD: It'spivota to 6
7 thiscase, Your Honor. 7
8 THE COURT: | know that. What 8
9 isit being offered for? If it's offered for 9
10 thetruth of the matter, it's hearsay. If 10
11 it'soffered for some other purpose, | need to 11
12 know. 12
13 MR. FEINGOLD: To show her 13
14 emoctiona state. 14
15 MS. ALLISON: It'snot -- that's 15
16 not an exception, Y our Honor. 16
17 THE COURT: Sustained. 17
18 BY MR. FEINGOLD: 18
19 Q. Wasyour wife agitated? 19
20 THE COURT: Y ou can describe 20
21 your observations of your communication -- of 21
22 your wife. 22
23 A. My wifewasvery agitated. 23
24 24

Page 726
1 BY MR. FEINGOLD: 1
2 Q. DidBarbaraMossever threaten you? 2
3 A. Yes 3
4 Q. How many times? 4
5 A. Fivetosix. 5
6 Q. What did shesay and when? 6
7  A. Thefirst timewasin December 2010. 7
8 Q. Andwherewasthat conversation? 8
9 A. Itwould have beenin Nonquitt or on 9
10 the phone. 10
11 Q. Andwhat doyou remember? 1
12 A. Shebasicaly said that if we did not 12
13 change our project, that it would cost us a 13
14 lot of money, that they would not give up, and 14
15 they would ruin our reputation in Nonquitt. 15
16 Q. Andwerethereother conversations 16
17 alongthoselines? 17
18 A. Yes 18
19 Q. What doyou recall? What'sthe next 19
20 oneyou recall? 20
21 A. |don'trecal spegifically the next 21
22 one but twesa it&é@g&%@q g Mapa o
23 | wastalking to Barbara Moss, you Know, 9hree
24 to six times amonth. 24
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Page 727

Q. And?

A. And it was repeated on the order of
four or five times between then and when |
stopped talking to her in approximately June
2011.

Q. What was repeated?

A. That we had to change our project or
they were going to -- it was -- it was going
to cost usalot of money. It was going to

take us alot of time and that they would
basically impact our reputation in Nonquitt
negatively.

THE COURT: I'm sorry, Sir.
What time period? When did you stop talking
to her?

THE WITNESS: | stopped talking
to her in about June 2011.

THE COURT: Thank you.
BY MR. FEINGOLD:

Q. What did the Defendants do to oppose

your project after that night?

MS. ALLISON: Objection.
Foundation.

THE COURT: Rephrasethe

Page 728

question, please.
BY MR. FEINGOLD:
Q. After that night, January 11, 2011,
did the Defendants do anything to oppose your
project?
A. Yes.
Q. What did they do?
A. They appealed the Amended Order of
Conditions. They sent us aletter to --
notifying us that the temporary driveway
easement was being withdrawn.
That letter also contained a demand
that we remove the underground utilities.
Those underground utilities were utility
easements. They were not our easements. And
they attempted to stop us from building our
own driveway, | think, six times with --
through the town and the state.
Q. What elsedid they do, if anything?
A. They kept -- | mean, they kept
{ k728

cg. | mean, we had the first
mean, t appened, | think, in February

~“There was an
2011. And there -- there was a -- there were
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Page 803

put in the retaining wall, get a flat surface,
then put in the pool and foundation for the
house at the same time and then start building
the house.
We did it in that order because it
was -- we were uncertain with the state of the
appeals whether we could replace a house if we
tore it down and we were uncertain until we
got past certain states of the appeals whether
we could do certain things. But we did do
everything that we were advised that we could
do within a week after -- we started it within
a week after permission to go.

Q. Did the Defendants take actions
against you at your project or the workers
other than in legal proceedings?

A. Yes.

Q. What did they do?

A. They stood on our property -- on
our -- in the easement on our property or on
Ulla Sullivan's property at least 200 and
perhaps as many as 300 days, taking photos,
talking to our workers, telling them to stop
work, telling them that what they were doing

Page 804

was illegal, telling them they were going to
get in trouble. And I heard this from every
single -- [ can't think of a single worker on
the --

MS. ALLISON: Objection. He's
testif ying to hearsay.

THE COURT: Overruled.

MR. FEINGOLD: He's not
testif ying what was said.

THE COURT: Overruled.

You can answer.

A. T can't think of a single worker on
the job site who did not describe difficulties
that he had with -- primarily with Barbara
Moss during the construction project.

BY MR. FEINGOLD:

Q. Going back a little. You mentioned a
construction fence, a site fence. Would you
describe it.

A. The upslope portion of the
construction fence was the construction -- was
the fence that had formerly surrounded the
tennis court except at one comer of the
tennis court where we had chopped off a
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Page 805

portion in order to put in the temporary
driveway.
Downslope, it was a temporary rented

construction fence. My guess I mean, it

was seven to eight feet high, and it had signs

on it that said "Construction project.

Private property. No trespassing." It also
had the number of the environmental permit
from the DEP. And there were two or three of
those signs the project.

Q. Approximately, when did that site
the construction fence go on the site?

A. Itwentonin the end of 2011.

Q. Andit diditstay there
continuously?

A. The construction fence stayed there
continuously until probably the end of 2014.
There was no construction fence when we did
the final work in 2016.

Q. So you testified that Barbara Moss was
on the site 2 to 300 days; is that correct?

A. Yes.

Q. Do you know whether she was also on
the site outside of the easement?

Page 806

A. Yes, she she was on the site
outside of the easement. During the initial
construction period, she went  basically
went into the project site and talked to
primarily to Lars Olson and Matt Swimm. Matt
Swimm was the superintendent at the beginning
of the project.
And I was not at any of those
discussions, but, you know, 1t was reported
thatit was complaining about things and
trying to find out what was next.
Q. When you say "what was next," do you
mean the work?
A. What work was next.
Q. When did she start taking pictures, if
you know?
A.  She started taking pictures in 2011
when we started putting in the retaining wall.
Q. Do you know what the impact of her
surveillance was on the workers?
A. The --
MS. ALLISON: Objection.
Speculation.
BY MR. FEINGOLD:

Pages 803—-806
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Page 807

Q. Ifyou know.
THE COURT: Sustained. Rephrase
the question.
BY MR. FEINGOLD:
Q. Do you know how her behavior — the
photography impacted the workers?

MS. ALLISON: Same objection.
Speculation.

THE COURT: Well, it's a
yes Or no answer.

Do you know?

A. Yes.

BY MR. FEINGOLD:

Q. What do you know?

MS. ALLISON: Objection. It can
only be based on speculation.

THE COURT: A little more
foundation, Counsel. Objection sustained.
BY MR. FEINGOLD:

Q. Did you have any discussions with any
of your workers about the impact of her
photography?

A Yes.

Q. With whom?

Page 808

A. Italked to

MS. ALLISON: Objection. He's
testif ying to hearsay.

THE COURT: Well, he's not
saying what they said. He's just saying who
he talked to right now.

Youcan answer.

A. Italked to Paul Burke. I talked to

Lars Olson. I talked to Louis Bronco
(phonetic). Italked to Andrew Dearden. [
talked to Matt Swimm. I talked to Mark
LeClair. I talked to Mark LeClair's
assistant. [ talked to Larry don't
remember his last name  of Pawiot Masonry.
I talked to the people who put in the video
system. [ I talked to the three or four
carpenters, some were employees and some were
subs of Lars Olson.

I think I talked to everyone on the
job site. My wife and I were there
approximately once or twice a week throughout
the entire construction project.
BY MR. FEINGOLD:

Q. And did they tell you did any of

O'Brien & Levine, A Magna Legal Services Company

— @ VL 00 N0 W»n A WN =

—
- W

15
16
17
18
19
20
21
22
23
24

Trial Day 4
February 09, 2023

Page 809

them tell you how they reacted to the
surveillance?

A. Yes.

Q. Who?

A. Everyone I mentioned told me how they
reacted to the surveillance.

Q. And what was their reaction?

A. Their reaction was they felt like they
were being ina  Were in a zoo constantly
being surveilled and photographed and
interfered with.

Q. How long did she

continue to take photographs of your project

Barbara Moss

and the men and women working at the project,
if you know?

A. Throughout the entire process.

Q. Did it continue unabated all the way
to 2016?

A. In2015 and 2016, it happened less
often.

Q. To your knowledge, was there an
interval in the year 2012 when she was not
there?

A. In2012, she was not there. She was
Page 810

there less often. She was there. She was
there less often in 2012.

Q. Didyoureceive any other reports
about interference at the project by the
either of the Defendants?

A, Yes.

Q. And who made those reports?

A. They were made either directly by the
workers, but most of them were through Lars
Olson.

Q. And what did Lars Olson say?
MS. ALLISON: Objection. Calls
for hearsay.
THE C@®URT: Sustained.
BY MR. FEINGOLD:
Q. Was there an incident with Oliver Tree
Service?
A. Yes.
Q. Could you describe
MS. ALLISON: Objection. Calls
for speculation.
THE COURT: That was a yes or no
question. What's the next question?
BY MR. FEINGOLD:

Pages 807 810
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Page 811

Q. What
incident?
MS. ALLISON: Objection. Calls
for speculation. Hasn't laid a foundation.
THE COURT: Do you know anything
about that event, sir?
THE WITNESS: Yes.
THE COURT: Next question.
BY MR. FEINGOLD:
Q. When did it occur?
A. Tt would have occurred in April or
May, 2011.
Q. Andwhat occurred, to your knowledge?
A. We had hired Oliver Tree to cut down
trees to put in the temporary driveway. [ was
told that Oliver Tree requested — he needed
to leave the truck overnight.
MS. ALLISON: Objection. He's
testif ying to hearsay.
THE COURT: Overruled.
A. Iwastold thathe well, that he
needed to leave the truck overnight, that he
had asked Barbara Moss ifhe could park the
truck in their -- it's not really a driveway,

what do you know about that

g 0 i
e R I R I S

SRS En o
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Page 812

but a place that they park vehicles. He told
me he was told that he could.

Later on that evening, I got an e-mail
from Dr. Haydock saying that he couldn't
understand how this could possibly have
happened, Barbara would never have given
permission for Oliver Tree to park his truck
there, and that he needed to see someone the
next morning before -- before 7:00 a.m. when
he had to go to work.

I basically reached out to Nan
Sinton.
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THE COURT: All right. Next.
Next question.

MS. ALLISON: Your Honor, I --
BY MR. FEINGOLD:

Q. What did you do vault?

MS. ALLISON: Imove to strike
the entire answer regarding what Oliver Tree
told him, again on the basis of hearsay.

THE COURT: Sustained. That
will be stricken. The jury is not to consider
that evidence from this witness.

BY MR. FEINGOLD:
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Page 813

Q. What happened next?

A. Thad to arrange a meeting between Nan
Sinton, Oliver Tree, and Dr. Haydack [sic]
excuse me Haydock for 6:00 a.m. the next
morning.

Q. To your knowledge, did that meeting
occur?

A. Yes.

Q. Do you know what happened?

MS. ALLISON: Objection. Calls
for speculation. He just testified he wasn't
there.

THE COURT: Sustained.

BY MR. FEINGOLD:

Q. Do you know of any other incidents of
interference by either of the Defendants?

A. Yes.

Q. And could you describe one of them?

A. A concrete truck was leaving our
property.

MS.ALLISON: Objection.
Speculation. Hasn't established a
foundation.

THE COURT: Overruled.

Page 814

BY MR. FEINGOLD:

Q. Continue.

A. A concrete truck was leaving our
property. Barbara Moss stood in front of the
concrete truck with her hands up like this
(witness indicating), and stopped it. And
there was some discussion. And eventually,
the concrete truck was able to go on its way.

Q. Do you know of any other incidents of
interference?

A. Yes.

Q. Which is the next one?

A. DanaDiggle was moving some sort of
piece of digging equipment.

MS. ALLISON: Same objection,
Your Honor. He hasn't laid a foundation that
this isn't pure speculation.

THE COURT: Sustained.
BY MR. FEINGOLD:

Q. Did you receive a report about Dana
Diggle being affected by either of the
Defendants?

A. Yes.

Q. From whom?

Pages 811-814
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Page 815
A. Lars Olson.
Q. What was the report?
MS. ALLISON: Objection. Calls
for hearsay. His testimony is based entirely
on hearsay.
THE COURT: Sustained.
BY MR. FEINGOLD:
Q. Did you speak to DanaDiggle about it?
A. No.
Q. Doyou remember any other incidents
of interference?
A. Yes.

Q. Pleasedescribe the next one.
A. Andrew Swimm, I
MS. ALLISON: Objection, Your
Honor. Once again, he hasn't laid a
foundation thatthis wimess was present.
THE COURT: Overruled. Next
question.
BY MR. FEINGOLD:
Q. What did Andrew Swimm  what occurred
in that incident?
MS. ALLISON: Objection. Calls
for hearsay.

Page 816

THE COURT: Overruled. But
establish what his basis of knowledge 1s.
BY MR. FEINGOLD:
Q. What is your basis of knowledge?
A. Lars Olson reported to me that Andrew
Dearden was stopped.
Q. By?
A. By Barbara Moss and Timothy Haydock.
MS. ALLISON: Your Honor, move
to strike the last two answers. It's based on
hearsay. Based on the report of Lars Olson.
THE COURT: Sustained.
BY MR. FEINGOLD:
Q. Was there to your knowledge, was
there any interference with excavation?
A. Yes.
Q. And how do you know that?
A. Iwas told there was interference by
Steve Pontes.
Q. Why is he not here today?
MS. ALLISON: Move to strike.
He's testifying to hearsay.
BY MR. FEINGOLD:
Q. Is Steve Pontes

O'Brien & Levine, A Magna Legal Services Company
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Page 817

THECOURT: Hang on.

MS. ALLISON: "I was told."

THE COURT: Overruled. He
hasn't said what he was told yet, but that
would be hearsay.

MS. ALLISON: Your Honor, just
to clarify. Imove to stike the "I was told
there was interference by Steve Pontes" as the
hearsay.

THE COURT: Overruled as to
that.

BY MR. FEINGOLD:
Is Steve Pontes alive?
No.
What did he say to yeu?
Steve Pontes

MS. ALLISON: Objection.
Hearsay. It's not an exception.

MR. FEINGOLD: I believe there's
an exception to the hearsay.

THE COURT: Counsel at sidebar.

PO PR

(BEGINNING OF SIDEBAR CONFERENCE))

Page 818

(Mr. Feingold, Ms. Allison present.)

THE COURT: I think it works
better with the microphone. We tested it out.

MR. FEINGOLD: I believe there's
an exception to the hearsay rule when the
declarant is deceased.

THE COURT: Sure. Ifit'sa
dying declaration and things of that sort, but
that's not what we have here.

What's the basis for your objection?

MS. ALLISON: That it's hearsay
and that there's no exception.

MR. FEINGOLD: I think it's
broader than just a dying declaration.

MS. ALLISON: I disagree.

THE COURT: I can get my book
and check, butI don't think so. Butin any
event -- in any event --

MR. FEINGOLD: Your Honor,
they're all --

THE COURT: They're all coming
in to testity.

MR. FEINGOLD: Pontes isn't

Pages 815-818
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Page 827

A. The concrete weighed over 100 pounds.
Q. Were there incidents of trespass on
your property?
A. Yes.
Q. Would you describe them, please.
MS. ALLISON: Objection, hasn't
laid a foundation.
THE COURT: Sustained.
BY MR. FEINGOLD:
Q. Did anything happen when is the
first time you learned of a trespass?
MS. ALLISON: Same objection.
No foundation.
THE COURT: Overruled.
A. The first, what I would call
significant trespass, occurred when Officer
Honohan, who was a Nonquitt security guard and
he goes on  basically goes around and drives
through Nonquitt several times every day, and
one evening he found that Dr. Haydock
MS. ALLISON: Objection, Your
Honor. This can only be based on hearsay. He
has not laid the basis for any personal
knowledge.

Page 828

THE COURT: Sustained. The

question was answered. Next question.
BY MR. FEINGOLD:

Q. What do you know about what happened?

A. Thave a report from Don Horton who
was the general manager of Nonquitt. I also
have an affidavit from Officer Honohan.

Q. And as a result of those reports and
the contents thereof, did you take any action?

A. Yes. Weservedboth Dr. Haydock and
Barbara Moss with no wespass notices.

Q. Was —do you know if there are any
other instances of trespass?

A. Yes.

MS. ALLISON: Objection. Same
objection. He hasn't laid a foundation of
knowledge.

THE COURT: Overruled.

BY MR. FEINGOLD:
Q. You may answer.

THE COURT: Well, he did. Next
question.

BY MR. FEINGOLD:
Q. Could you describe it.

O'Brien & Levine, A Magna Legal Services Company

W —

(el Be WY

11
12
13
14
15
16
17
18
19
20
21
22
23
24

23
24

Trial Day 4
February @9, 2023

Page 829

A. Yes.
Q. Please do.
A. During the period of construction --

MS. ALLISON: Your Honor,
objection. He's asked -- been asked to
describe the basis for his knowledge.

THE COURT: I think the question
is describing the incidents of trespass. Is
that -- because it reverted back to the prior

question, but why don't you ask -- ask the
question a little more directly.
BY MR. FEINGOLD:

Q. What other incidents of trespass are
you aware of?

A. Iwasaware of Barbara Moss --

MS. ALLISON: Objection, Your
Honor. He has not laid a basis for any
personal knowledge or any admissible
knowledge.
MR. FEINGOLD: He will ifhe has
an opportunity to answer a question.

THE COURT: Sustained. If you
ask the question, he can answer it.
BY MR. FEINGOLD:

Page 830

Q. Did you receive any reports of other
trespass?
MS. ALLISON: Objection. Same
objection, Your Honor.
THE COURT: Overruled.
MS. ALLISON: Calls for hearsay.
THE COURT: It's a yes-or-no
question. Did you receive any other reports?
A. Yes.
BY MR. FEINGOLD:
Q. From whom?
A. Lars Olson.
Q. And did he describe what happened?
A. He described Dr. Haydock coming
upon --

MS. ALLISON: Objection, he's
testif ying to hearsay. It's a yes-or-no
question.

THE COURT: Can you describe
what happened? Yes or no?

A. Yes.

THE COURT: Next question.
BY MR. FEINGOLD:

Q. And as and what did he tell you?

Pages 827830
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MR. FEINGOLD: That's a very
fine line, Your Honor.

THE COURT: You'll remind me if
we cross it, I'm sure, and please do.

MR. FEINGOLD: Ihope I don't be
repetitive but --

MS. ALLISON: This is almost a
year before the appeals. I would point that
out.

THE COURT: Right, but we're not
going to get into whether the Conservation
Commission was correct in issuing the perimit
or from the Haddocks' perspective denying
their request, whatever they might be. [
don't think we're going there, and I don't
think we're there yet. But if we get there,
let me know. And I know --

MR. FEINGOLD: That's a very
thin line. It's like cheesecloth.

THE COURT: Idon'tknow if
we're quite there yet. But I am mindful of
your objection, and I know Attorney Cook is
mindful of the rulings and the nature of the
evidence.

Page 908

MS. ALLISON: AndI--Tjust
want to note for --

THE COURT: I'msure she'll try
to keep in line with that.

MS. ALLISON: Of course. AndI
just want to note for the record that the
central issue is the basis — the reasons for
my clients' concerns, and whether they were
genuine with respect to the MCRA. And so, of

course, we have to offer evidence of what
their concerns were.

THE COURT: Right.

MS. ALLISON: How they were
affiected by acts of the Conservation
Commission. All of this goes to their
concerns and their motivations.

THE COURT: Sure. And by the
way, I should point out my memory also is that
you brought up similar testimony of them
trying to meet with neighbors to appease
their -- or to get their understanding of the
concerns, and I think this is along the lines
of that. If I'm wrong about that, let me
know.
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MR. FEINGOLD: Okay.

THE COURT: Or if we get too
close to that, let me know.

MR. FEINGOLD: Thank you.

THE COURT: Allright.

(END OF SIDEBAR CONFERENCE))

THE COURT: Back to questions.
Attorney Feingold, was there an

objection to this particular document?

MR. FEINGOLD: No.

THE COURT: Itmay be
admitted.

THE CLERK: Judge, it will be
marked as Exhibit 141.

THE COURT: Thank you.

(Exhibit No. 141 admitted as a full
exhibit.)

BY MS. ALLISON:
Q. Allright. Mr. Reichenbach, so we're

Page 910

looking back at what is now Exhibit 141? 141.
And am I right, Mr. Reichenbach, that

you say in this exhibit, and this is an e mail
to stepping back for a minute, it's an
e mail it's directed to my client, Barbara
Moss, though it's to Timothy Haydock's e mail
address, correct?

Ae  Yes:

Q. And you say at the beginning of this
e-mail that you just talked to Tom Hardman,
your engineer, and that he has met with the
Conservation Commission agent for the Town of
Dartmouth, right?

A. Yes.

Q. And that the agent has asked for
several more things. "An additional test pit
and a few tweaks to the site plan."

Do you see that?

A Yes.

Q. Does that refresh your recollection
that the Conservation Commission agent at this
time asked for some additional changes to the
site plan?

A. Yes.
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Q. And as aresultofthose additional
changes,you you proposed that Tom Hardman
on your behalf and the town had agreed to an
additional two-week continuance, right?

A. Yes.

Q. So that takes us into that
additional continuance, into the middle of
November 2009, right?

A. Yes.

Q. Now, do you recall that that hearing
at the middle of November 2009 was also
postponed?
A. Many were postponed.
Q. I'm asking you about one. I'll
A. No, I don't recall.
Q. Soyou don't recall that this that
a particular meeting in the middle of November
2009 was postponed?

A. Cormect.

Q. Would it refresh your recollection if
I told you that the neighbors had asked to
receive plans five days before the hearing as
required by the Con Comm?

A. No.

Page 912

Q. That doesn't refresh your
recollection?

A. (Wimessnodding.)

Q. All right. Well, let's look at the
document. I'm going to show you a document
that we've marked as D9. Oh, I'm sorry, it's
actually a joint exhibit. Joint Exhibit 58.

And let's let's start with the
first e mail in the chain, please. If we
could scroll down.
And this is an e mail. It's from
Timothy Haydock's e mail address to you, but
it's signed by Barbara Moss.
Do you see that?

A. Yes.

Q. And she says in the second paragraph,
"We would prefer that the hearing be postponed
since we didn't receive the information this
week."

Do you see that?
A. Yes.
Q.

your neighbor on the south, felt the same way

She also says that her neighbor, Ulla,

and wanted to be sure that she could review
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the plans, right?

A. Yes, she said her neighbor  that
Ulla felt that way.

Q. So and let's scroll up to your
response at the top of the e mail. And you
say, "Given that none of us have time to
review the information that he has prepared, I
think your request to have the hearing
continued again is entirely appropriate."

Do you see that?
A. Yes.
Q. Andthat's an e mail from
mid November November 14th, right?

A. Yes.

Q. Andso as aresult, you agreed that
the hearing would be postponed for another two
weeks, right?

A. Yes.

Q. Now, around this time in November of
2009, you and Miss Moss were also trying to
find time to meet in person to discuss your
plans; is that right?

A. Yes.

Q. And do you recall telling Miss Moss

Page 914

that you would prefer to meet with her
one on one, without a large crowd of
interested parties overseeing your
conversation at the hearing?

A. T Tdon'trecall saying that
specifically, no.

Q. IfIshowed you a document, would it
perhaps refresh your recollection?

A. Perhaps.

MS. ALLISON: Let's look at
Joint Exhibit 118.
BY MS. ALLISON:

Q. So this is an e mail from you. Again,
it's to Tim Haydock's e mail address, but you
direct it to Barbara.

Do you see that?

A. Yes.

Q. Andyousay you're talking about a
meeting and you propose that you could do it
the following Friday or Saturday although that
is only a few days before the next hearing
date.

Do you see that?

A. Yes.
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Q. Andyougoonto say, "I think it
would be good for us to meet so that we can
discuss all the options without alarge crowd
of interested parties overseeing the
conversation."

Does that refresh your recollection?

A. Yes, I wrote that.

Q. You wrote that. And did you, in fact,
want to meet with Barbara Moss one on one to
avoid having to discuss it in front of the
large group, at least at the outset?

A. Yes.

Q. So that mid November meeting that we
saw referenced in the last exhibit was moved
to early December as aresult of the two week
continuance, right?

A. Yes.

Q. Okay. And that
December, or before that early December

at that early

meeting, the Con Comm agent againrequested a
couple of additional changes to the plan; is
that right?
A. Ican'tanswer the question the way
you phrased it.

Page 916

Q. Well,if [ showed you a document
regarding that, would it help you answer the
question?
A. Youalready did.
. No, I haven't
It's
No, I haven't
It flashed.
I'm not seeing it now. Areyou?

. No.

Q. Okay. Well, let's wait until we can
both see it.

MS. ALLISON: This1s Joint
Exhibit 119, so it can be published.
BY MS. ALLISON:

Q. So you see this e-mail,

Mr. Reichenbach, from December 9th, 2009 from
you to Tim Haydock, Ulla Sullivan, and some

no

Q

A
Q.
A
Q.
A

others are copied, correct?

A. It'sactually addressed to Barbara and
Ulla.

Q. Right. Again, it's Tim Haydock's
e mail address, but the text is addressed to
Barbara Moss, right? Right?

O'Brien & Levine, A Magna Legal Services Company
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A. Yes.

Q. You say there that you received
another call from Tom Hardman and that he
talked to Mike, the Conservation Commission
agent, this morning and Mike suggested two
additional changes in response to a letter
from Ulla's engineer.

Do you see that?

A. Yes.

Q. Andyougo onto say, "Because you're
making those changes, that means we won't meet
the five day notice requirement, so the
hearing will be continued to later in
December." Isthatright?

A. Yes.

Q. And the
five day notice requirement is also part of

just for context, the

the wetland regulations that requires giving
abutters notification of plans five days
before the scheduled hearing, right?

A. Tcan't answer that question.

Q. Okay. Well, maybe I can showyou a
document to refresh your recollection as
after we get through this.

Page 918

The -—- now, s o this hearing scheduled
on December 22nd, do you recall that that was
moved again?

A. Notoff the top of my head.

Q. Would it refresh your memory ifl said
that there was a request to move it after the
holidays because no one was going to be around
on December 22nd?

A. That that sounds plausible, but I

don't know.

Q. You just have no independent
recollection of that right here today?

A. There were many meetings that were
continued.

Q. I'm asking about a meeting that was
scheduled three days before Christmas. Do you
remember- that being moved until after the
holidays?

A. Tdon't remember any specitic meeting,
there were so many.

Q. So ultimately, after the holidays, in
January of 2010, a meeting was held during
which the Conservation Commission evaluated
your new plans, right?
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A. Yes.

Q. So you submitted the plans with the
various changes that we've seen reference to,
to the Conservation Commission in January of
2010, right?

A. We submitted the plans. It would have
been in the beginning of the year. Idon't
know if it specifically was in January 2010
unless you show it to me.

Q. But you remember that it was the
beginning of the year, beginning of 2010?

A. Yes.

Q. Now, in advance of a January 2010
conservation committee meeting, isn'tit true
that Sam Haydock, one of owners of the Haydock
family property, wrote a letter to the
Conservation Commission, copying you,
outlining his concerns with your new plans?

A. Ifyoushow me the letter, I can tell
you whether I received it.

Q. I'm going to show you what's been
marked as D 13.

We're starting at the top.

Apparently oh, strike that.

Page 920

Thisis an e mail from Tom Hardman to
you, and if you scroll down to the attachment,
it's a letter from

THE COURT: Ask himifhe
recognizes it. Are you trying to refresh his

memory about something?

MS. ALLISON: We'll have to
I'mtrying to see if he recalls receiving a
copy of this letter, yes.

BY MS. ALLISON:
Q. Sodo you see

THE COURT: Lookatit. Do you
recall receiving it?

MS. ALLISON: And I would
you're copied onitatthe end, if that would
help.

A. (Witness reviews document.)

I'm [Irecall receiving it.

BY MS. ALLISON:

Q. Okay.

A. ButIdon'tknow whether I received it
electronically or by mail.

Q. Butyou recall seeing this letter in
January 2010?
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A. Yes.
Q. Okay.
MS. ALLISON: I would like to
admit that as the next exhibit.
THE COURT: Is there objection?
MR. FEINGOLD: Object.
YourHonor, it's the same objection.
THE COURT: As we talked about?
Overruled.
THE CLERK: Just one moment,
please.

(Exhibit No. 142 admitted as a full
exhibit.)

THE CLERK: It willbe
Exhibit admitted and marked as Exhibit 142,
your Honor.
THE COURT: Thank you.
THE CLERK: You're welcome.
BY MS. ALLISON:
Q. Allright. So we see here on the
screen the letter from Sam Haydock to the
Conservation Commission agent copying you.

Page 922

I won't put anyone through reading
most of this letter, but let's just hit the
highlights.

So Mr. Haydock begins by  well, he
lists several concerns in this letter,
correct, Mr. Reichenbach?

A. Canl see the whole exhibit?
Q. Of course, yes. We'll scroll down.
A. Allthe way at the top, too.

(Witness reviews document.)

Above the letter, I mean, the context

that this letter came in.
THE COURT: All the wayup to
the top.

A. (Witness reviews document.)

Can you stop there?

BY MS. ALLISON:

Q. So actually on - I'm pausing here.
So this is a letter that's apparently
forwarded from Michael O'Reilly, the
Conservation Commission agent, right?

A. Yes.

Q. To Thomas Hardman, who is your project
manager, right?
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A. Yes.

Q. And he's forwarding this — Mike
O'Reilly is forwarding the letter he received
from Sam Haydock, correct?

A. Yes.

Q. And Michael O'Reilly says he's
insulted by the letter, right?

MR. FEINGOLD: Objection, Your
Honor.

THE COURT: Ovenruled. Isit
your same objection?

MR. FEINGOLD: No. My client
said he needed to see the letter. He didn't
say he needed to see the ¢ mail that

THE COURT: Well, he said wanted
to go to the very top, and it's all an exhibit
anyway so it's fair game.

BY MS. ALLISON:

Q. Do you have any idea why Michael
O'Reilly was insulted by a letter from Sam
Haydock?

A. No.

Q. And Thomas Hardman forwards it to you
and says, you know, "Hi, John, I just

Page 924

received" this one

A. Yes.

Q. Okay. So that's the context. Is that

can we move down?

A. Yes.

Q. Okay. So we're going to move down to

the letter.

And this is Sam Haydock's letter with

bullet point concerns.

And we don't need to walk through
these. They're now an exhibit. But as you
said, you did and as we can see here, you
received a copy of this letter in advance of
that January 2010 meeting, right?

A. Yes.

Q. Okay. So at that January 2010
meeting, the Conservation Commission took up
and discussed the new plans, right, for the
project?

MS. ALLISON: We can take that
downnow.

A. Yes, they - they every one of the
Conservation Conunission meetings that was
held, they discussed the plans.

"this letter," right?
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BY MS. ALLISON:

Q. That was the purpose of the meetings,
right?

A. Yes.

Q. Was to discuss the plans and hear any
comment on them, right?

A. Yes.

Q. So do you recall that at that
Conservation Commission meeting in January of
2010, the Conservation Commission did hear
some additional concerns from the attendees
about the plans? Is that right?

A. There were concerns at every one of
the conservation committee meetings expressed
by abutters, but typically Barbara Moss.

Q. Well, so far we've seen one meeting in
October of 2009, right? Right?

A. Yes.

Q. And then a series of continuances for
the reasons that we just discussed, right?

A Yes.

Q. Andnow we're at the second meeting in
January of 2010, correct?

A. Yes.

Page 926

Q. And the abutters and others who
attended the meeting have seen your new plans
for the first time in January of 2010,
correct?

A. Yes.

Q. And so at the conclusion of that
meeting, the Conservation Commission continues
the matter for a further hearing, right, for a
further hearing to take place in February,

right?

A. Yes.

Q. And oneofthereasons that they did
that was because individuals asked for an
opportunity to submit concerns to the
Conservation Commission, correct?

A. That's consistent with my memory, but
I cannot say absolutely that happened without
seeing a document.

Q. I know. This was a long time ago.

But it is consistent with your memory, right?
Yes?

A. Yes.

Q. Allright. So doyou recall that the
following month in February 2010, Samuel
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Haydock, Tim Haydock's brother, part owner of
the family property, submitted another letter
to the Conservation Commission about his
concerns?

A. Idon'trecall that specific letter
right now.

Q. Okay. I'm going to ask you to look at
a document marked as D 15.

Have you
MS. ALLISON: Scroll down to the

letter, please, and to the signature line.
BY MS. ALLISON:

Q. Have you seen this document before,
Mr. Reichenbach, that you're copied on?

A. Yes.

Q. Itrefreshes your memory that you
received this letter from Sam Haydock in
February of 2010, right?

A. Idid receive this letter in February
of2010.

Q. Okay.

MS. ALLISON: I would like to
admit this as the next exhibit.
THE COURT: Is there objection?

Page 928

MR. FEINGOLD: Yes. Your Honor,
can we have sidebar on this?
THE COURT: Yes, please.

(BEGINNING OF SIDEBAR CONFERENCE))
(All Counsel Present.)

MR. FEINGOLD: My objection to
this is that at the bottom of the letter, it
cites that he's an environmental engieer or
something, and he's not going to be an expert
in this case but it's a suggestion that he is.

THE COURT: Well, I don't now,
if that's the basis of you objection. ButI
have a question.

What's the purpose of this?

MS. ALLISON: The purpose is to
show that other members of the Haydock family
were raising concerns. This wasn't just Tin
Haydock and Barbara Moss. And we will
establish through their testimony and our
clients' testimony that their concems were

similar. And it goes to the it goes to the

O'Brien & Levine, A Magna Legal Services Company

w N

(el Be WY

11
12
13
14
15
16
17
18
19
20
21
22
23
24

w N =

e O W &

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Trial Day 4
February 09, 2023

Page 929

basis of their -- the genuineness o f their
concerns, other people shared them.

THE COURT: Other people shared.
Okay. But we're concerned about the conduct
of these Defendants.

MS. ALLISON: Right. ButI
think it's highly relevant to their -- highly
relevant to whether or not their concerns were
genuine if other owners of the property shared
their concerns, owners of the Haydock
property, and were raising these concerns with
the Conservation Commission.

THE COURT: Allright. SoI'll
admit it as an exhibit. Butif that's the
purpose for which it's admitted, then I
presume in your case or at some point we'll
hear evidence that these Defendants shared
those same concerns.

MS. ALLISON: Uh-huh.

THE COURT: And I think that's
what you're trying to articulate.

MS. ALLISON: Yes. Not just the
Defendants, but that their concerns were
shared by others, I think is the case, and

Page 930

we're going the hear evidence from the other
owners, Ulla Sullivan and Sam Haydock, they
had the same concerns, which goes to the
genuineness.

THE COURT: It's the conduct of
these two Defendants that are primarily at
issue.

MS. ALLISON: Of course. Well,
they're the only Defendants in the case --

THE COURT: Yes.

MS. ALLISON: -- obviously. But

I think that the fact that others shared the
concerns, we believe, you know, is central to
the question of whether those concerns were
reasonable genuine.

THE COURT: Yes. All right.

MR. FEINGOLD: Your Honor, we
would like an instruction that he's not an
expert in this case, notwithstanding how he
signs his name.

MS. ALLISON: I have not offered
him for that.

THE COURT: I'm not going to do

that right now for a couple of reasons. One,
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I'understand your objection, but it's not
being otfered for any expert opinion. It's
being otfered --

MR. FEINGOLD: It says it right
at the bottom, that's the problem. It's the
mmpression --

THE COURT: No, he's not -- if
he testifies, you know, he's not going to be
testifying as an expert, and I don't think
because -- it's sort of begs the question of
now we need evidence as to what he actually
does. And sometimes i1f [ highlight that for
the jury, it gets them thinking and it sort of
has the counter eftect to what you -- to what
you're trying to prevent.

MS. ALLISON: At this point,
Your Honor, I'm just offering it to show that
Mr. Reichenbach received this and that it
stated concerns -

THE COURT: I don't know that
it's going to -- 1s he listed as an exhibit -
I mean, as a witness?

MS. ALLISON: Yes, he is going

to be a witness.

Page 932

THE COURT: He's going to be a
witness, but he's he not going to offer expert
opinion evidence --

MS. ALLISON: No.

THE COURT: -- as to anything
that has to do with this letter or any of the
project and I -- you know the facts better
than . But, you know, the fact that he may
have some ability to raise or articulate

concerns better than others, that's just the
nature of it, but it's not anything that is
going to be --

MR.FEINGOLD: Your Honor.

THE COURT: -- as an expert.

MR. FEINGOLD: As far as
allowing other people to testify as to their
concerns, if they're witnesses, [ have no
problem with it. But if they're not
witnesses, I do have a problem with it.

THE COURT: Sure. And so I'm
not going to say like that is sort of the

de bene evidence, but I think your purpose
here is to show that these two Defendants and
others had some concerns.
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MS. ALLISON: Yes.
THE COURT: And so maybe
there's  so I'll allow it, but subject to
that evidence coming in
MS. ALLISON: Yes.
THE COURT:  because that will
clarify the document. And be mindful of I
saw that signature line, too, but that doesn't
give him any  any greater opinion or we're
not going to put any expert associated with
that.
MR. FEINGOLD: Thank you, Your
Honor.
MS. ALLISON: Thank you, Your
Honor.

(END OF SIDEBAR CONFERENCE))

THE COURT: Objection is
overruled. That may be admitted as the next
exhibit.

THE CLERK: Judge, marked as
Exhibit 143.

THE COURT: Thank you.

Page 934

(Exhibit No. 143 admitted as a full
exhibit.)

BY MS. ALLISON:

Q. Allright. So, Mr. Reichenbach, we've
marked this as the next exhibit. Again,ifwe
scroll to the bottom of this letter from Sam

Haydock to the Conservation Commission, you
can see there that you were copied on that
letter, correct?

A. Yes.

Q. Soyou received it at the time, right?

A. I'm sure Ireceived itat the time.

I've seen this letter.

Q. You've seen

A. Yes.

Q. And in this letter, Sam Haydock is
summarizing his concerns with the  with the
new plans received in January, correct?

A. Yes, he's summarizing his concems.

Q. And he spends some time in this letter
addressing that pre and post water drainage

you recall this letter?
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analysis that was performed, correct?

A. If youshow me that, I can say
correct.

Q. Ibelieve it's further up in the
letter. We can scroll up.

And do you see the Paragraph 1?

A. Yes.

Q. And that's a discussion of the pre
and postdevelopment analysis, correct, the
water analysis?

A. 1It's a discussion of two topics.

Q. I'm sorry. I didn't hear you.

A. TIt's a discussion of two topics.

Q. And one of those are issues with
respect to the predevelopment and
post development water shed plan, right?

A. There are no issues with the
discussion of the pre and post --
pre-development and post-development water
plan. That's topic 1.

Q. That's topic 1 in this letter?

A. Yes.

Q. Correct. So I'm going to scroll down

to the bottom of the letter, the last
Page 936
paragraph.
And Mr. Haydock says thisis Sam

Haydock, again one of the owners of the
Haydock property says here that "If the
hearing is closed this evening without giving
us the opportunity to complete these
additional studies, it would be our intention
to appeal to the Massachusetts Department of
Environmental Protection."

Do you see that?

A. Yes.

Q. He goes on to say at the end of that
paragraph, "It's my opinion that it would be
better for all parties involved to resolve the
issues prior to the decision by the
Conservation Commission."

Do you see that?

A. Yes.

Q. And did you understand that it was Sam
Haydock's view that you should try to resolve
these issues and avoid any appeals down the
road? Is that how you read this letter?

A. Trecall reading this letter basically
saying that he would like us toresolve the
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issues, but if we didn't resolve the issues,
they threatened to appeal.

Q. Well, as a property owner, he had the
right to exercise an appeal to the DEP, right?

A. Yes.

Q. And he's saying here it would be
better if we could reach agreement, right?

A. Yes.

Q. So we saw earlier an exhibit where you
and Barbara Moss were trying to find a time to
meet one-on one.

Do you remember- that?

A. Iremember the exhibit.

Q. And between January 2010, these
Conservation Commission meetings we're talking
about, and April 2010, you had several
meetings with Ms. Moss about your plans,
right?

A. Yes.

Q. And when you had those meetings with
Miss Moss, did you understand that she was
conveying her own concerns, but also the
concerns of Sam Haydock and the Haydock family
and Ulla Sullivan?

Page 938

A. Tunderstood that she was I mean,
expressing her own concems and the concerns
of Sam Haydock and the other members of the
Haydock family, Ulla Sullivan, and perhaps
others.

Q. And so in these discussions with
Barbara Moss in this first part of 2010, you
were discussing issues that could affect both
the Haydock family property in their view and

also the Sullivan property in the Sullivans'
view; is that right?

A. Tdon't know about the second part.

Q. Well, I thought you justsaid that you
were discussing with Barbara Moss some of the
Sullivans' concerns as well.

A. I was discussing with Barbara Moss
what she told me the Sullivans' concems were.
I don't know what the Sullivans' real concems
were.

Q. Well, you met with Ulla Sullivan a
couple of times yourself, right?

A. I'metwith her at the site meeting
not the site meeting. I met with her when she
showed them the plans, and I walked the
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A. That's incorrect.

Q. Isn'tittrue thatin April of 2010,
Barbara Moss stood up at the meeting and said
she would support your project?

A. Yes.

Q. And no other neighbor in April of 2010
stood up and said they were going to challenge
the project?

A. No otherneighbor stood up and said
they were going to challenge the project.

Q. And in fact, no one did challenge the
project at that point in time? No one
appealed it, right?

A. [ think the first part of your
sentence 1s incorrect?

Q. Allright. Well then let's be clear,
no one appealed the project strike that.

No one appealed the permit that was
issued to you in April of 2010, right?

A. That's correct.

Q. And so at that point you had a final
permit from the Conservation Commission to
build your project, correct?

A. After the appeal period was over, yes.

Page 944

Q. And the appeal period was over and no
one had objected, no one had appealed, right?

A. Correct.

Q. Now,when when Barbara Moss raised
these concerns with you about your plans in
this early 2010 period, at that time you
believed her concerns were genuine, didn't
you?

A. Very on -- very early on, I thought
her concerns were sincere and unfounded.

Q. Sincere but unfounded, is that what
you said?

A. Yes.

Q. So you believed that she was sincere
in her concerns, you just didn't agree with
them,; is that right?

A. Twouldsay I didn't agree and
eventually no one else did either.

Q. I'm asking about what you understood
as  as to her concerns in this, what you've
called the early period before you received
your initial permit from the Conservation
Commission. Right?

A. It became apparent the further we
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entered  went into this period that they
would use every possible objection to delay
our project as a pretext.

Q. Let me ask you the question again,
because 1
something different.

My question was: That prior to April
of 2010 when that initial permit was issued,
you believed that Barbara Moss' concerns were
sincere as she had expressed them to you?

A. No.

Q. You just testified that early in the
process, you believed that Barbara Moss'
concerns were sincere.

it sounds as if you're answering

A. Early in the process does not extend
to April --

Q. Okay.

A, of2010.

Q. Okay. Andshedidn't and she
didn't appeal your project in April 2010, did
she?

A. Shedidnot.

Q. And no one else did, right?

A. Nobody else did.

Page 946

Q. Okay. So I'm going to move from —
you have your permit now, April 02010 you
have your permit now.

I would like to move to the summer- of
2010.

Through the summer of 2010, you were
negotiating the rights to the driveway with
Sam Haydock; is that right?

A. Yes.

Q. And initially you spoke with Sam
Haydock about the concept of receiving a
permanent easement giving you the right to use
the shared driveway; is that right?

A. Yes.

Q. And you discussed what price you would
pay for that permanent right to use the
driveway, right?

A. Tdon't think there was a price in our
initial discussions but...

Q. Ultimately, you got to the discussion
of a price, right?

A Yes.

Q. And negotiations always do, right?

So at some point the Haydocks proposed
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ground.

Q. Right. Right. And this happened
during the construction process, right?

A. Yeah, it happened two days after the
door was installed.

Q. So there was construction going on all
around the property at the time?

A. Yes.

Q. You also testified that you often
when were you there, and I think let me be
clear.

You said you were there maybe about
once a week for site meetings at the
construction site?

A. We were there once or twice a week.

Q. Soitwould vary week to week?

A. Andinthe summers, we were there
nearly every day.

Q. But there was no construction in the
summers in Nonquitt, right?

A. There was nomajor construction

Q. Right.

A in the summers.

Q. When construction was going on, you

Page 980

were there once or twice a week depending on
the week?
A. Yes.
Q. And I believe you said you would see
Barbara Moss on the easement, right?
A. She was on either the easement or Ulla
Sullivan's property on the south side.
Q. And so now, of course, Barbara Moss
has the right to use the easement to go to the
beach, right? That's the purpose of the
easement.
A. She has the right to use the easement
to go to and from the beach.
Q. Right. And we're talking about
well, many of us here walked it yesterday, the
path between your property and the Haydock
property down to the beach, right?
A. It's a five foot wide path.
Q. It's notfar notfar down to the
beach at all?
A. It's about 300 feet.
Q. Right. So I mean, you have no idea
how often Barbara Moss walks to and from the
beach on a given day, do you?
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A. Idonow. Ididnotthen.

Q. You know now how often Miss Moss
visits the beach when she's at her home?

Al

Q. How would you know that?

A. Ifsheusesthe ifsheusesthe
easement, it's covered by our surveillance
cameras.

Q. So you're surveilling her while she

walks to the beach?

A. T'mnot surveilling her. They're just
cameras that are mounted on the house and they
basically capture any activity around our
house.

Q. So it surveils anybody who is walking
to the beach on that easement?

A. TItsurveils anyone walking to the
beach on that easement. It surveils anyone in
the pool. It surveils anyone between the
house and the water. It surveils anyone in
the driveway. It surveils anyone in front of
the shed, anyone near the swings.

Q. Okay. So I think you also testified
to some alleged trespasses on your property.

Page 982

Again, you never saw Barbara Moss or Tim
Haydock trespass onto your property, right?

A. No.

Q. Now, I'd like to turn to some of the
questions you were asked about alleged costs
that you incurred. Well, actually before I do
that, let me just I want to get one thing
clear.

So you're not claiming that Lars Olson
violated your contract with him, right?

A . Idon'tunderstand the question.

Q. Do you claim that Lars Olson breached
any provision of his contract with you, that
he did not carry out his obligations under
your contract?

A. No. We paid every bill he sent us.

Q. He did what you expected himto do
under the contract, right?

A. He did what I expected. He managed
the construction site and the building and
built 1t as fast as he could.

Q. Andsohe asfarasyou're
concerned, he performed all of his obligations
under that contract?
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considered abandoning it. And we did not
havea we basically could not abandon it
because given all of the sort of, I guess
contentious disagreement with what we planned,
it was basically 1t would have become an
unbuildable lot.

BY MR. FEINGOLD:

Q. You mentioned that this had an impact
on you and your wife emotionally. Could you
elaborate, please.

A. Yes.

Q. Please do.

A. My wite had nightmares for about four
years. They were severe nightmares. She
described to me

MS. ALLISON: Objection. That's
hearsay.
THE COURT: Overruled.
A. Thad insomnia.
BY MR. FEINGOLD:
Q. The judge said that could you tell
THE COURT: Well, he did. He
said she described them to me, and then he
went on to that he had insomnia. Right?

Page 1012

THE WITNESS: But I didn't know
you I didn't know you overruled. Imean,
you

THE COURT: He needs to ask you
some questions.

THE WITNESS: Okay.

BY MR. FEINGOLD:
Q. Can you describe the nightmares?

MS. ALLISON: Objection.

A. Yes.

MS. ALLISON: YourHonor, that
clearly calls for hearsay. It's also in that
he could only have heard this from his wite,
andit's also outside the scope of cross.

THE COURT: Well, it probably is
that, but I'll give him some leeway and he can
testify as to what he leamed about his wife's
condition. She's going to testify, too,
right?

MR. FEINGOLD: Yes, sheis.

THE COURT: All night.

A. She had regular nightmares where she
was inside the front door of our house. It
was burning. And Barbara Moss was outside the
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front door holding the door shut. The house

was burning.
BY MR. FEINGOLD:

Q. And was that nightmare always the
same?
A. Yes.

Q. And how long did it go on?
A. Three or four years.
Q. What other impacts did this have on
you and your wife?
A. Thad insomma. [ was trying -- |
mean, I basically was spending time not -- |
was not able to go to sleep, and I used time
while T was not able to go to sleep trying to
figure out a way out of the predicament we
were in where we had spent a lot of money and
were in a position where we couldn't complete
the project and couldn't retreat from the
project, and there didn't seem to be any way
of resolving it. So we continued.
MR. FEINGOLD: I have no further
questions, Your Honor.
Thank you, Mr. Reichenbach.
THE COURT: Anything further?

Page 1014

MS. ALLISON: Very short.
THE COURT: Please.

RECROSS EXAMINATION
BY MS. ALLISON:

Q. Mr. Reichenbach, you did not abandon

your project, did you?

A. No, we did not abandon the project.

Q. Wesaw it yesterday. And you started
construction on that home in November 2011,
right?

A. Yes.

Q. And you had your temporary certificate
of occupancy to use that home by January 2013,
right?

A. No.

Q. January 2014, right?

A. Yes, it was not complete then. But we
got a temporary certificate.

Q. You had your temporary certificate of
occupancy by January 2014, right?

A. Yes.

MS. ALLISON: No further
questions.
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Nonquitt down to the circle where they could
work?

A. Correct.

Q. How many times a day would people have
to be shuttled like that? I mean, is it just
morning and evening, or is it...

A. Many times. Wehad to do it more than
once each way.

Q. Mr. Olson, during your time as a
project manager at the work site, how often
were you personally at the work site?

A. Every day.

Q. Did you ever have sick days when you
weren't there?

A. Rarely, but yes.

Q. Andin the time that you were there as
a project manager, did you ever see Miss Moss
or Dr. Haydock taking pictures of the
Reichenbach site?

A Tdid

Q. Did you see them taking pictures of
the workers at the site?

A Tdid

Q. Wasit both of them doing this or

Page 1813

one one ot the other?

A. Only Miss Moss.

Q. And how many times did you personally
witness Miss Moss taking photos of the
Reichenbach site, the workers at the
Reichenbach site, anything of that nature?

A. Miss Moss didn't always have her
camera with her, butI would I would
safe to say that Miss Moss was on site during
the course of construction 300 times or more.

Q. Is thaton 300 different days of the
construction?

A. Yes.

Q. When you witnessed Miss Moss on the
site, was she interacting with your workers at
all?

A. Yes.

Q. And could you tell us about that.

A. Generally, she would be trying to get
the attention of one of my  either Matt
Swimm or Andrew Dearden and  who were my
site  my assistants and try to find out what
was going on for the day or what we were
doing. I know she spoke with different
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various subcontractors. I know she there

were some instances when deliveries were being
made and she stopped the tried to stop the
trucks from making the deliveries and various
things like that.

Q. How did she try to stop the trucks?

A. Well, one in particular was a Frades
Disposal truck, and she stood in front of the
truck and wouldn't let the truck leave.

Q. Do you have any understanding of why
she did that?

A. Ido.

Q. What's your understanding?

A. The truck went down the wrong
driveway, and it went down into the Haydock
family driveway, tumed around, and was coming
back out to get where it was supposed to go,
and she stopped the truck.

Q. Did you ever understand gain an
understanding of why the Frades truck did
that?

A. It's it was a very congested site,
and most likely, one of my guys was not in
circle, you know, directing traffic at the

Page 1815

time.

Q. Soit was just an accident?

A. It was an accident.

Q. Do you know how that interaction was
resolved?

A. That wasn't the only interaction, but
I know at one point Miss Moss called the
police. AndI don't know if it was that one.

There was also another interaction, I

believe, with -- it was with the concrete
truck.

Q. Can you tell us about the interaction
with the concrete truck and Miss Moss.

A. 1 think it was the same thing. She
got in front of it and -- or didn't -- again,
it might have happened again -- I'm not
sure -- or if it was going around the circle,
but she, you know, stopped it.

Q. How long did she have it stopped
there?

A. Tthink aslong as it took to -- I
can't recall exactly if the police showed up
or not, but it was a few minutes. It wasa
while.
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having somebody standing there on the property
watching us.

Q. Did you receive any complaints from
the workers on your site relative to
Ms. Moss's presence?

A. They were annoyed by it, yes.

Q. Did you ever experience anyone being
taken off task and having to get back on task
by the interruptions?

A. Yes.

Q. And did you do anything about that to

to try to stop thatinterference?

A. Everybody that worked for us knew we

were  we instructed them all to be as polite
as possible and to try to talk as little as
possible to Ms. Moss.

Q. Did people asyou understand it,
did they follow those instructions?

A. Yes, for the most part.

Q. So do you have any understanding of
whether Ms. Moss ever threatened any of the
workers on your site?

A. Tdon'trecall at this time.

Q. Do you ever recall her speaking to

Page 1837

workers on your site about calling regulatory
authorities?

A. Yes.

Q. Could you tell us about that.

A. For instance, when we had the instance
with the  with the fence that it leaned over
into Miss Sullivan's property, she said that
she was going to reach out to that. And I
liow there were some other instances with the

silt fence where she would reached out to
people and

Q. When you say she "reached out to
people"

A. Mike OReilly would show up.

Q. AndI think you already testified
when he showed up, did he find anything wrong
at your worksite?

A. As I said before, only that one time.

Q. Did you ever observe Ms. Moss giving
orders or instructions to your workers about
how to do their job?

A. No.

Q. Do you have any understanding that she
did, in fact, give instructions to your
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workers or try to tell them how to do their
job?
MR. ELDER: Asked and answered,
Your Honor. Objection.
MS. BONNET HEBERT: Your Honor,
I'm asking something a little different.
THE COURT: Overruled.
A. Now that you
think about it, yes.
Ms. Moss was constantly telling my
employees how to manage the circle and manage
parking on the circle and keeping people off
the you lsow, going down the wrong side of
the circle. And she was constantly, you know,
telling my people, you know or complaining
about things and making sure  you know,
wying to make sure that she was happy.
BY MS. BONNET HEBERT:
Q. Did your crew and subcontractors, to
your knowledge, enjoy working on this project?
MR. ELDER: Objection, Your

I had a moment to

Honor.
THE COURT: Sustained.
BY MS. BONNET HEBERT:

Page 1839

Q. Doyou understand do you have an
understanding  strike that.

Did the interference that you've
described by Ms. Moss with the workers, did
that impact the atmosphere on the worksite,
the work atmospher-e?

MR. ELDER: Objection, Your
Honor.

THE COURT: Sustained.
BY MS. BONNET HEBERT:

Q. Turning back to when you first were
engaged by the Reichenbachs to do
it was the retaining walls, you said, at 29
Mattarest Lane, correct?

A. Correct.

Q. Didyou have a contract with them for
that work, for the retaining wall work?

A. A verbal contract, yes.

Q. And at some point, you mentioned you
got you got the contract to do the house as
well; is that true?

A. Yes, itwas. Yes,itis.

Q. At the outset, was that a verbal
contract as well?

I believe
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Mrs. Reichenbach?

A Ttis.

Q. At some time before that, were you
able to put together a cost to date sheet
first time that would show a more fulsome
budget?

A. Yes, we were.

MR. ELDER: Objection.
Foundation.

THE COURT: Overruled.

MS. BONNET HEBERT: Tim, could
youpullup I believe it's Exhibit 135 and
Requisition 12.

BYMS. BONNET-HEBERT:

Q. And, Mr. Olson, while we're waiting
for this to come up, when you first started
testifying I think we were waiting for a
picture to come up or something -- you told us
sort of the volume of your billing. You said
it was 5,000 pages' worth or thereabouts?

A. That was just the billing for this
project.

Q. So again, I'm not going to go through
5,000 pages of billing with you or put anyone

Page 1853

else through that today, but I would like to
take a look at a couple of things.
Do you recognize what you're looking
at here?
THE WITNESS: Can you blow it

up, please.

A. Ido.
BY MS. BONNET HEBERT:

Q. Could you tell us what this is.

A. This would be the cover sheet for
Requisition No. 12 dated May 21, 2012.

Q. And at that point, you still didn't
have a signed contract, correct?

A. That's correct.

Q. In the interim, between the September
2011 time, when you broke ground, and where
you are here in May 2012, had you been working
to get together the budget you would need for
the signed contract?

A. There wasn't a lot of time to work on
putting together a budget. We were so busy
wying to get the house as far along as we
could.

Q. Why was it so important to get the
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house as far excuse me
you could at that point?

A. We were hoping to have the house tight
to the weather and the trim on so we could be
having painters on the outside of the house
and having trades on the inside doing quiet
summer work that was allowed.

Q. So what was your deadline to get it to
that point?

A. Thbelieve it's the end of June.

MS. BONNET-HEBERT: Soifwe
could, scroll down to the next page, please,
Tim.

BY MS. BONNET-HEBERT:

Q. Could you tell us what this page is,
Mr. Olson?

A. Thank you.

This is our -- this goes with each and
every contract. This is a cost-to-date -- a
cost-to-date sheet, which on the left
column -- not the left column but the column
that says "Estimated Cost," that would be the
original budget that we came up with. That's
how we -- if you add those numbers up, that

as far along as
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would be our initial control estimate.
Andthen if you go all the way to the

right, it's Req 12 totals. That's the work

thatwas or the dollar value that was

carried or was accumulated during this period,

and then it all totals up to the total to date

in the middle.

Q. So you're saying it totals for each
category of work? Is that what you're
saying?

A. Yes,yes.

Q. So, for example, I'm I see 2,000,
and it says "site work," and that carries over
and has some numbers there. I guess that

Is that the total of the estimate?

A. Right. Sothe estimated the
estimated total 1s 633,161. And if you go to
the right a little bit more, we've totaled and
stored to date 390,581.

Q. Whatis it all the way to the right?

A. That would be the amount billed for
this  1n this period, 4,550.

Q. So just on this bill?

A. Juston this bill.
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Q. You testified on direct, I believe,
that you believed these appeals these
various wetland and other permit appeals
delayed your ability to sign the contract,
correct?

A. Correct.

Q. But once you started demolition in
November of 2011, construction proceeded
smoothly through June 2012, correct?

A. Correct.

Q. And the house was weathertight by June

2012, right?

A. Correct.

Q. That means all the windows are in, and
it can rain, and you feel good about it if

you're not there, correct?

A. Correct.

Q. Youcan do some interior work,
correct?

A. That was the plan.

Q. So alot of work had been done between
November 2011 and October 2012, when you
finally signed a contract, correct?

A. Correct.

Page 1909

Q. And I believe, just for clarification,
you testified on direct that this little
neighborhood that they call Nonquitt had a
prohibition on doing so called heavy
construction work during the summer months,
correct?

A. Yes.

Q. And then again, I know the Bevilacqua
this is the last time I'll ask about
it, I promise, but they didn't have they
didn't have a summer restriction on heavy
construction, did they?

A. That is correct.

Q. So you talked a bunch about
Mr. O'Reilly and complaints that you believe
my clients had made to him.

Do you remember that?

A. Ido.

Q. Butit's true that those so called
complaints, or what I would call concerns,
being raised to Mr. O'Reilly didn't
significantly delay your work, correct?

A. [didn't say they delayed the work.

Q. Sois that a no, they didn't delay

house
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your work, sir?

A. Ttonly -- only if we were waiting for
Mr. O'Reilly to show up on the site, it would
have delayed what we were doing.

Q. As you sit here today, do you know
whether or to what extent those visits delayed
your work?

A. Tt probably less thana day.

Q. You talked about Ms. Moss and seeing

her on the site.
Do you remember that?

A Tdo.

Q. I think you said yousaw her you
personally observed her there 300 days or
more?

A. No. Isaid 300 times or more.

Q. Okay. That's a helpful clarification.

So 300 times, that means it could have been
multiple times in a day?

A. Correct.

Q. Sodoyouknow how many days you might
have seen her?

A. Ican't answer that question.

Q. Could it have been less than 100, for

Page 1911
example?

A. Tdoubt it was less than 100.

Q. And you also testified when you
were testifying about that, you put it in the
context of through the way you putit was

throughout the duration of the project.

Can you help me understand what you
mean by the duration of the projectin terms
oftime?

A. To the best of my recollection, 1t
seems like Ms. Moss was there constantly
throughout until the summer that the
Reichenbachs moved 1n, and then it slowed
right down. But then we started doing work on
the drainage system, and then she was around
quite often.

Q. So
different question than that, sir. Mine is
with regard to this 300 times that you saw
her, is that from, for example, when you
started in 2010 to the day that you said you
walked away in June 2016?

A. Iwould think that I personally walked
away from the job on a full time basis in

but with respect -- I have a
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ofthose costs to my clients, correct?

A. Yes.

Q. And it could have been any two year
period, though, under your methodology,
correct?

MS. BONNET HEBERT: Objection.
BY MR. ELDER:

Q. Why not why not November 2011 to
November 2013 or '14?

A. This wasn't any deep analytical, you
know, but it was something that seemed to me
to make the most sense.

We expect we had a schedule. We
expected to be done in the summer of 2013. We
weren't. We lost roughly ten or seven months
because of delays caused by your client. It
pushed us into another full another season of
building, and that
another full year. Andthenwe didn'tmove
the clients in until 2014.

So that's how I came up with that
figure is the time from 2013 onward.

Q. But you didn't use 2013 and 2014 when
they moved in, for example?

from so Ilost

Page 1977

A. Tused2000to now I'm getting
confused. I'm getting a little tired. Sorry.

Q. Isitfair to say, sir I get it.
The numbers have changed.

Is it fair to say this is just your
best guess?
MS. BONNET HEBERT: Objection,

Your Honor. He's badgering the witness.

THE COURT: Overruled. ButI'm
going sustain the objection for different
grounds. Next question.

BY MR. ELDER:

Q. Is it fair to say that the number that
you've testified to is your best guess?

A. With the information that I reviewed,
yes.

Q. As far as those
that we're talking about, Mr. Olson, is it
true you never requested a change order from

those extra costs

the Reichenbachs for those costs?

A. No, because the Reichenbachs were
paying those costs.

Q. But you never submitted any kind of
claim under your contract documents or, Hey,
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Mr. and Mrs. Reichenbach

MS. BONNET HEBERT: Objection.
Asked and answered.

THE COURT: Overruled.
BY MR. ELDER:

Q. I here's notice of my

anticipated delays. Here's what I think
they're going to be going forward. Just want
you to know?

A Itwasn'tso Ididn't give them
cost for the delays, but it was the basis of
the contract was the cost of the  cost of
the work plus a fee.

Q. But the contract has provisions for
submitting claims, correct?

A. None were submitted.

Q. None were submitted by you?

A. Correct.

Q. You performed all of your obligations
under your contract with the Reichenbachs,
correct?

A. Tdid.

Q. You never broke your contract with the
Reichenbachs, correct?

Page 1979

A. Ididnot.

Q. Neither one of my clients ever asked
you to break your contract with the
Reichenbachs, correct?

A. That's correct.

MR. ELDER: Nothing further from

me.
Thank you, Mr. Olson. I appreciate
it.
THE COURT: Redirect.
REDIRECT EXAMINATION
BY MS. BONNET-HEBERT:

Q. Good afternoon, Mr. Olson.

A. Good afternoon.

Q. You've testified here today and]I
believe they brought out your deposition
that you have estimated the excess costs
attributable to the defendants as 700 to
800,000, in that range, correct?

A. Correct.

Q. And previously, you testified that you
had done at least two different kinds of
calculations, correct?
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1 Q. Didyou ever park your vehicle

2 strike that.

3 Are you familiar with a property to

4 the north of the property line at the

5 Reichenbach home called we've referred to
6 as the Haydock family property. Are you

7 familiar with that property?

8 A Yes.

9 Q. Haveyou ever parked in a way that
would block the driveway to the Haydock family
property?

A. Idon't believe so.

Q. Atthe end of your work at the
Reichenbach home, did your work have a final
inspection by the Town of Dartmouth?

A. Yes.

Q. And were any problems identified with

15
16
17
18 the work you performed?

A. No.

Q. Andit was signed offon by the
inspector of wiring?

A. Correct.

MS. BONNET HEBERT: No further

questions.

20
21
22
23
24

Page 2045

THE COURT: Cross examination,
if you wish.

CROSS EXAMINATION

N AW N =

BY MR. GRAMMEL:
6 Q. Hi, Mr. Burke.
i/ A. Howare you?
8 Q. I'm Sean Grammel. I represent Timothy
9 Haydock and Barbara Moss.

So it's accurate to say that in the

several years that you worked at 29 Mattarest
Lane you talked to Barbara Moss once during
the installation of the wiring for the

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

transformer, correct?

A. Installation of a conduit for the
transformer pad.

Q. Thank you.

That work was done on the day that it
was scheduled to be done, correct? If you
remember?

A. The day it was scheduled to be done?
Q. Let me ask it a different way.

In that one conversation with Barbara

Moss, you thought that her demeanor was fine,
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correct?

A. Correct.

Q. And did she raise her voice at you?

A. No.

Q. Did that one conversation you had with
Barbara Moss delay any work that you did for
the Reichenbachs?

A. Not for me.

Q. Did that one conversation delay any
work that your employees were doing for the
Reichenbachs?

A. No.

MR. GRAMMEL: No further
questions, Your Honor. Thank you.

THE COURT: Very good.

MS. BONNET HEBERT: No further
questions.

THE COURT: Thank you, sir.
You're excused.

Further evidence on behalf of

Plaintiff.

MR. FIELDING: Your Honor, the
Plaintiffs call Paul Murphy to the stand.

COURT OFFICER: Watch your step.

Page 2047

You want to face the clerk and he'll swear you
in.

PAUL MURPHY,
a witness called for examination by
counsel for the Plaintiffs, being first duly
sworn, was examined and testified as follows:

THE WITNESS: I do.

THE CLERK: Thank you, sir. As
I said earlier, please speak into the
microphone, it amplifies.

DIRECT EXAMINATION

BY MR. FIELDING:

Q. Good morning, Mr. Mur-phy.

A. Good morning.

Q. Just state your full name for the
record, please.

A. Paul Michael Murphy.

Q. And your address, don't need the
street address, but where do you live?

A. Falmouth, Massachusetts.

Q. And what is your profession?
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A. No.

Q. What about anything that Dr. Haydock
said to you?

A. No.

Q. Okay. Did you ever ask the
Reichenbachs to stop construction because some
documents were missing from the file in town
hall?

A. No.

Q. Did you ever ask Miss Moss if maybe

she took them by accident?

A. No.

Q. Andyoudon't know if she took them in
the first place, right?

A. No.

Q. And I believe you testified on direct
that Miss Moss or the question was whether
she would go around you and talk to your
staff. She's allowed to ask questions of your
staff, right?

A. Yes.

Q. Okay. And you're a public official or
you were strike that.

You were a public official for the

Page 2105

Town of Dartmouth, right?

A. Yes.

Q. And that's where Miss Moss lives?

A. Yes.

Q. And when she would speak with you, her
demeanor was professional?

A. Yes.

Q. Were you upset that the Reichenbachs'
retaining wall permit was appealed?

A. No.

Q. It didn't bother you?

A. No.

Q. Do you remember who appealed that
permit?

A. No.

Q. Didshe ever talk toyou the
Reichenbachs' contractor, Lars Olson?

A. Could you repeat the question.

Q. Did she ever talk to you about him as
a person rather than him in
construction?

A. No.

Q. Did she ever complain about any of the
individual construction workers on the site?

rather than
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A. No, thatIrecall NotthatIrecall
MR. GRAMMEL: No further
questions, Your Honor. Thank you.
THE WITNESS: Thank you.
THE COURT: You're excused,
SIT.
THE WITNESS: Thank you.
THE COURT: You had nothing
further?
MR. FIELDING: No questions,
Your Honor.
THE COURT: All right. Further
evidence on behalf of the Plaintiff?
MR. FEINGOLD: We were going to
call Matt Swimm. He was supposed to be here.
THE COURT: Do we have another
witness?
(Brief pause.)
THE COURT: Wel'll take our
mormning recess a little early today and
continue with further evidence.
COURT OFFICER: All rise for the
jury.
Page 2107
(Jury exits the courtroom.)
THE COURT: All right, we're in
recess.
(The Judge exits the courtroom)
(Recess taken from 10:45 a.m.
toll:14am.)
COURT OFFICER: Court. All
rise.
(The Judge enters the courtroom.)
COURT OFFICER: Court is now in
session. You may be seated.
THE COURT: All right. We have
some evidence, something to do anyway.
MR. FEINGOLD: What we're going
to do, we're going to read in and then he'll
be here shortly.
THE COURT: That's fine.
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talk to Barbara and discuss if some things
were on site, any kind of issues like that.

Q. Was there ever a point where you were
instructed not to talk to her?

A. No.

Q. Describe your interactions with Moss,
Barbara Moss?

A. Forme, they were generally very nice.
I mean, other than dealing with the complaints
as far as what's on the site, and that's just
kind of why I think I ended up dealing with
her mostly was because it wasn't her yelling
or screaming to me. She had problems with the
job. [ would wy to address them in the most
professional manner I could. So I felt like
it was fine because I didn't let anything
bother me like that. It's not my job to react
to people's emotions. It's my job to react to
the situation and address that situation. So
I did it as professional as I could.

Q. How often would you see her?

A. Quite often.

Q. In the time that you worked there

excuse me would you repeat when you started

Page 2113

29 and when you left?

A. I started 29, so then that would have
been 2012. Iwas at 12 Mattarest and I was
kind of back and forth on 29 and 12 in the
beginning stages of the project.

Q. And when did you leave 29?

A. 2013.

Q. Would you did you see Barbara Moss
continuously during 2012?

A. 2012, mostly and then less in 2013.

Q. And approximately how many times did
you interact with her?

A. Being eleven years ago now, I would
at least 50 to 100 times, I
would generalize that.

say at least

Q. Did she ever did she ever have a
camera?

A. Yes.

Q. And did she ever use her phone to take
pictures?

A. Ibelieve so.

Q. Did you see her taking pictures?

A. Yes.

Q. Could you tell what she was taking
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pictures of?

A. The job site, for sure.

Q. The house and

A. The house, yes. I'm sorry. Yes, the
house.

Q. Was she he ever on the south side of
the property of the Sullivans' property line,
near the pool?

A. Tdon'trecall seeing her over there.

Q. How often was she taking pictures?

A. It was fairly
there, it was fairly often. To put a number
on it it would be hard to guess. But probably

closer most of the time that I saw her she
had taken a picture or had something like
that.

Q. Did you know there was an easement on
the north side of the property?

A. Idid.

Q. And can you describe the easement,
where it was?

A. So it was probably it was along the
fence line of the project but we
adjusted for that, there's a small pathway

I mean, when she was

we had

Page 2115

that went right along the fence. And from
that pathway we moved the fence probably 3
feet, I believe it was, off of that. So it
allowed no obstructions, youwereable to go
use the easement as much as youwould like.

Q. And did you ever see her outside of
the easement on the Reichenbach property?

A. Onthe pathway in the easement or m
that area?

Q. Outside the easement. In other words,
was she ever on the Reichenbach property but
not in the easement?

A. Yes.

Q. Where was she?

A. Thedriveway.

Q. How many times was she there?

A. Isaw her once there.

Q. Did she sometimes use her cell phone
while she was on the property on the easement?

A. Tdon'trecall, to be honest.

Q. Did you ever see her on the beach in
front of the Reichenbach property?

A. Tdon'trecall

Q. How much time would you speak with her
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framed.
Q. And she was continuously there during
your tenure?

A. Yes, it slowed down pretty frequently.
It slowed down greatly in 2013, the summer
of the spring to summer when they

usually when we shut down and everyone comes
in for the summer.

Q. Do you recall an incident involving
the Frades recycling truck?

A. Tdon'trecall, to be honest.

Q. Do you recall an incident involving a
cement truck?

A. Yes.

Q. Could you tell us about that?

A. Iremember there being an incident. I
don't recall exactly what happened, to be
honest with you. Iremember it happening, I
just don't remember what how it played out.

Q. Do you know Timothy Haydock?

A. Tdon't know him. I don't believe
I believe I talked maybe I don't know him,
no.

Q. Have you never talked to him?

Page 2125

A. It's eleven years ago. Idon't I
believe most of my interactions were with
Barbara. I don't remember if I talked to him

or not.
Q. Do you think you saw him?
A. Yes.

Q. Did you do anything regarding parking

construction vehicles at the site?
A. Yes.

Q. What wasyour responsibility?

A. Daily I would -- a lot of people, we
would have park at 12 Mattarest and then 1f
they had tools and stuff like that, we would
either have to drive them down
drive them down and drop them off on 29 or
they would walk.

Q. Did you have a particular objective or
goal with respect to parking in that area?

A. Tomakesure that Barbara was happy
and wasn't blocking the Haydocks' driveways.

Q. Was there ever a situation where
people were shuttled from another location
other than 12 to the job site? Do you recall
that?

I would
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A. Tdon'trecall.

Q. Inyour time there, did you see cars
blocking the Haydock family property driveway?
Yes.

How many times?

Maybe a handful, maybe five, six.

And what did you do about it?

Iwould immediately have them moved.

Was there
was there?

A. AsfastasI could get from the house
to the car.

Q. And did you do that even if she wasn't
complaining?

A. Yes.

Q. Did any of the other neighbors come to

eroror

how much of a time delay

the job site that you're aware of?

A. No.

Q. Did any other neighbors complain to
you about anything about the job site?

A. No.

Q. Did you ever meet UllaSullivan or her
husband?

A. Idon'trecall. Idon'tknow them.

Page 2127

Q. Did you ever meet Mr. or Mrs. Cook?
A. The name sounds familiar but I
haven't Idon't recall meeting them.
Did you ever meet Sam Haydock?
I don'trecall him either.
Did you ever meet Bob Frothingham?
No.
And when did you quit?
. 2013, so September ish, probably a
little bit later than that, September,
October.
MR. FEINGOLD: I have no further
questions, Your Honor.
THE COURT: Cross examination.

PR

CROSS EXAMINATION

BY MR. GRAMMEL.:

Q. Hi, Mr. Swimm.

A. How are you?

Q. I'm Sean Grammel. I represent Barbara
Moss and Timothy Haydock.

I just want to clarify, you said that

your interactions with Miss Moss were very
nice, right? And you said "that I felt like
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1 it was fine,"” on direct?

2 A. The conversation, as far as not being
3 hostile towards me. Towards me personally.
4 Q. So you never felt threatened by

S Miss Moss, correct?

6 A. No.

7 Q. And you never felt afraid of her-?

8 A. No

9 Q. And when Miss Moss understood that she
10 could ask you questions, did she just talk to

11 you?

12 A. Yes

13 Q. Okay.

14  A. Unless she couldn't find me. Unless I
15 couldn't be found, then she would tryto find
16 someone else and most of the time it was

17 shewouldask wy to find anyone else, but
18 no one else would talk to her other than me.
19 So...

20 Q. I'm sorry, you said no one else -

21 A. No one else would interact more than
22 like, one minute, Barbara, I'll go get Matt.
23 Something like that.

24 Q. You said you were the main point

Page 2129

person for talking to Barbara?

A. T was the main point person on the job
site and talking to her, yeah.

Q. Gotit. And you testified that you
could appreciate some concerns. I just want
to clarify. When you said that, did you mean
you could appreciate, what, living next door

[7, 0 YOI SR

to a construction site?
A. Correct.
10 Q. And you said that you would be
11 aggravated by that?
12 A. Iwould be aggravated if someone
13 didn't wasn't attentive to the problems
14 going on there.
15 Q. Okay.
16 A. Whichwas not the case.
17 Q. Okay. One of the issues with living
18 nextdoor to a construction site could be
19 traffic with the construction vehicles for
20 instance?
21 A. Uhhuh
22 Q. And is that why you would try to move
23 cars as fast as you could?
24 A. Yeah
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Q. Because there were some times when
they were blocking the Haydock family
property, right?

A. Like I said, you know, as long as I
could get to the person, find the person, get
it moved, yes.

Q. You said it was a handful of times
during your tenure there?

A. Yeah

Q. And when you worked at 29 Mattarest,
you would follow Lars Olson's instructions,
right?

A. Correct.

Q. He was your boss?

A. Uh huh

Q. You wouldn't have followed Miss Moss'
instructions because she wasn't your boss,
right?

A. No.

Q. You mentioned the installation of the
transformer. And you said that Miss Moss was
talking to some of the workers who came to
install it; is that correct?

A. Correct.

Page 2131

Q. And you were you were there while
that happened?

A. Yes.

Q. And you said it might have delayed
things by half of the morning.

A. We yeah, we weren't able to start
until I would say 10:00 to 11:@0, 12:00,
instead of starting at 7:00 when we were...

Q. Soitwas scheduled to be installed on

a certain day, whatever day it was?

A. Yeah.

Q. And it was actually installed that
day?

A. Tdon'trecallif it finished if
they finished that day, but  would imagine if
they started, they probably finished.

Q. And do you know where the property
line is between Mattarest Circle and the
beginning of the Reichenbachs' property?

A. Canyou ask that again.

Q. So you mentioned you saw Miss Moss
standing on the driveway.

Do you know where the property line is
on that driveway?
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Q. Why did you ask the Conservation

Commission to amend your Order of Conditions?
A. Our landscape designer, Nan Sinton,

was helping us, and she pointed out that it

looked very much like a box, the wall, before.

And she thought it would be much more

esthetically pleasing to bump out a little on

the northeast comer and a little bit over

where it met the house on the north side.

Q. When you say "bump out," do you mean
curveit?

A. Justacurve, yeah. Itwas 1t was
more graceful.

Q. Were there other changes in the
Amended Order of Conditions?

A The stairs, I believe, were angled a
little differently.

Q. Anything else that you remember?

A
plans, but they were not

I mean, there were other things on the
I mean, I think
the septic was on it. But it wasn't about the
septic. It was about the wall.

Q. On January 11, were there was there

opposition?
Page 2336

A. Yes.

Q. By whom?

A. Tbelieve 1believe Sam Haydock
wrote a letter, and Barbara Moss did not
was not happy with it.

Q. Did you have any warning that Barbara
Moss and Tim Haydock would oppose the Amended
Order of Conditions?

A. She had said at the end of the

original Order of Conditions that she was
happy with the plan, so we didn't think,
because these were smaller adjustments, that
there should be any opposition.

THE COURT: Attomney Feingold,
I'm son'y. What year was that?

MR. FEINGOLD: 2011.

THE COURT: 2011. January 11,
2011. Thark you.
BY MR. FEINGOLD:

Q. What do you remember about the
January 11,2011 Conservation Commission
hearing on your Amended Order of Conditions?

A. The conunittee or conunission -- I'm not
sure which is theright term  voted to
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approve our Amended Order of Conditions.
Q. What happened after the meeting?
A. Well, we left the meeting, and we met
outside in the hall. And we were
excited. We were looking forward to getting
started. And we obviously were making too
much noise because one of the members I
don'tknow who came out and asked us to
move down the hall. We were making too much
noise and disturbing the proceedings inside.

So we did, and it was kind of
wonderful because at the other end of the hall
there was this enormous cardboard box, and we
took our plans and laid them out on it. I
don't know exactly why. Probably just to see,
okay. We've got this. What's next?

But, you know, we were chatting, and
Barbara Moss came up to me and indicated that
she wanted to speak with me. And so we sort
of moved off to the side, and we were talking,
And one of the very first things she brought
up was that we still had a lot of things we
needed to change about our proposed house.

She wantedus  she had a list. When

we were

Page 2338

she got to the pool, I told her that the pool
was nonnegotiable. I--1like to swim. It's
very good for my back and my hip, which have
given me a lot of issues over time.

When -- when I told her that, it was
like -- it was like someone changed the
channel. She just snapped, and she lowered
her voice, and she stared at me intently to
make sure that [ was going to get every single
word, and she told me that she was going to --
if T didn't do what she was suggesting I do
very strongly, that she was going to cost us a
great deal of money. She was going to delay
us, cost us a lot of time, and she was going
to ruin our reputation in Nonquitt.

I was totally shocked, you know, just
unnerved. And I hadn't been threatened like
that, and I didn't want things to get worse,
so I told her that I needed to go home, I
hadn't made dinner yet and that it was a long
drive. AndI walked away.

And I remember tapping my husband and
telling him I would meet him in the car. And
he followed out a little while later, and we
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of looking at Ned. And ultimately, he left,
andthen we we went into the house.

Q. Was he staring at Ned the whole time?

A. Yes.

Q. Did he have any implements in his
hands?

A. No. I couldn't figure out why he was
there other than I felt threatened for my son.

Q. Was there anything else that Tim
Haydock did that frightened you?

A. There have been reports. They're not
things that I have physically been threatened
by, but there are reports of him going to

MS. ALLISON: Objection, Your
Honor. This 1s hearsay.
THE COURT: Sustained.
Anything that you know of or observed.
A. When someone who experienced it tells
me that, is that
THE COURT: No. That's
anything that you observed.
A. Okay.
BY MR. FEINGOLD:
Q. Did you learn about trespass on your

Page 2348

property?
A. Oh, yes. Idid. John Honohan who is
the
MS. ALLISON: Objection, Your
Honor. Hearsay.
THE COURT: Overruled for now.
A. John Honohan.
BY MR. FEINGOLD:
Q. Let me ask it another way.
A. Okay.
Q. Did you hear John Honohan's testimony
in this trial?
A. Ldid
MS. ALLISON: Mr. Feingold, I
can'thear you. Pleasespeakup.
BY MR. FEINGOLD:
Q. Didyou hear John Honohan's testimony
in this trial?
A. Tdid
Q. And was it consistent with the reports
that you received before?
A. Ttwas.
MS. ALLISON: Objection,
Your Honor. Hearsay.
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THE COURT: Overruled.
BY MR. FEINGOLD:

Q. Andasa result of your receiving that
report, did you and your husband take any
action against Tim Haydock and Barbara Moss?

A, Wedid

Q. And what was that?

A. We served them with no trespass.

Q.
your workers about things that frightened

Did you receive reports from any of

you?

MS. ALLISON: Objection, Your
Honor. Hearsay.

THE COURT: Well, it'syesor
no, but the characterization is a little
argumentative.

So any reports from any of the workers
regarding Mr. Haydock's conduct, did you get
any?

THE WITNESS: Yes.

THE COURT: Next question.

BY MR. FEINGOLD:
Q. Did you receive reports about

Dr. Haydock's conduct?
Page 2350
A. Yes.
Q. What can you describe them.

MS. ALLISON: Objection, Your
Honor. Hearsay. Asking for reports from
other people.

THE COURT: Attorney Feingold, a
little afewmore questions for foundation.
BY MR. FEINGOLD:

Q. How often did you go to the property
during the construction phase?

A. During the construction phase, we were
there about once a week, sometimes an extra
visit but normally once a week.

Q. And did any of the workers and Lars
talk to you?
A. Yes.

Q. And what was the nature of any reports
you got involving Dr. Haydock?
MS. ALLISON: Objection.
Hearsay.
THE COURT: Overruled.
A, Lars told me
THE COURT: Not what people
said, just the nature of the report.
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A. I'msorry. That Tim had come on the
property and screamed.
BY MR. FEINGOLD:
Q. Atwho?
MS. ALLISON: Motion to strike.
Hearsay.
THE COURT: Overruled.
A. Screamed at Lars.
BY MR. FEINGOLD:
Q. Did you hear Lars Olson's testimony in
this trial?
A, Tdid
Q. Wasit isthat what you learned?
A. That's what I heard, although he did
nottell me what Tim had actually said.
Q. What did he tell you?
A. He told me that

MS. ALLISON: Objection.
Hearsay.

THE COURT: Sustained. In terms
of her recounting what other people have said,
youneed to be careful with that.

MR. FEINGOLD: Okay.

THE COURT: Particularly the

Page 2352

testimony. I mean, her recounting what she
heard in the courtroom, you need to be careful
with that.
BY MR. FEINGOLD:

Q. Did you hear any reports from Dana
Diggle?

A. Danamade a report.

Q. And did you hear any reports from
Andrew Dearden?

A. Yes.
Q. That frightened you?
A. Yes.

Q. Did you hear a report about a cement
truck incident that frightened you?
A. Yes.
MS. ALLISON: Objection.
Leading.
THE COURT: Overruled.
BY MR. FEINGOLD:
Q. Did you hear a report about a Frades
recycling truck incident that frightened you?
A. Yes.
Q. Did you
about surveillance?

did you hear any reports
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A. Yes.

Q. Did you observe any surveillance?

A. Yes.

Q. So you were on the property once a
week at least?

A. Uh-huh.

Q. Did you ever see Barbara Moss on the
property?

A. Yes.

Q. How often?

A. Often.

Q. What percentage of the time, if you
can?

A. About 80 percent of the time.

Q. Anddid you observe her taking
photographs?

A. Yes.

Q. Do you know what could you tell
what she was photographing?

A. Somewhat.

Q. Please —

A. Mostly the house, butI -- I mean, I
made a remark to one of the workers when she
was doing it that maybe we should take

Page 2354

pictures of her.

Q. Did you get any reports from your
workers about their feelings and reaction to
her conduct?

MS. ALLISON: Objection, Your
Honor. Leading.
THE COURT: Sustained.
BY MR. FEINGOLD:
Q. When you saw her, Barbara Moss, taking
pictures, where was she? The I'm sure she
wasn't in one spot the whole time.

A. No.

Q. Sowhere was she?

A. She was always just on the other side
of the fence, which 1s our property because we
had the easement, but everywhere around we had
a there was room that was ours.

Q. Sois it your testimony that that
security fence was at the edge of the easement
on your property?

A. On thenorth side more or less. 1
think it was actually gaveroomso  yeah.

Q. So in other words, there was a space
between the security fence and your property
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Q. Allright. So Tim - Tim Haydock
never threatened you, right?

A. No.

Q. Did you tell anybody else about this
alleged threat on January 11,2011?

A. IthappenedonJanuary 11, ordid I
tell them on January 11?

Q. Did you tell them at any time about
the threat that happened?

A. SolIdid tell my husband the night of
in the car. And then over time, I shared it
with Lars, Anna, Nan, Tom Hardman, my
children, my parents, my siblings, and
friends.

Q. So we've seen a lot of documents
produced in this case.

Have you ever seen a document that
mentions that alleged threat?

A. That I wrote or someone else wrote?
Q. That anybody wrote --
A. No.
Q. --other than the complaint in this
lawsuit.
A. No.
Page 2412
Q. No.

So do yourecall any public meeting in
which you met people out in the hall
afterwards and you got angry?

A. No, not to my knowledge. Maybe you
can refresh it. I don't have one.

Q. Iknow it was a while ago. T'll

I'll ask you some questions about it.
A. Certainly.

Q. So you attended do yourecall there
was a meeting on January 12, 2010 with the Con
Comm, public meeting about the pre and
post development water drainage study that
your engineers had prepared for the Con Comm?

A. Okay.

Q. Do you remember that meeting?

A. Specifically, no, but we did do a lot
of plans.

Q. You remember that some new site plans
were prepared as a result of that study, and
they were submitted to the Con Comm.

A. Yes, we made many atternpts to make
themn happy about the water situation for the
Haydocks.
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Q. And you'll recall there was a Con Comm

meeting at which the Conservation Commission
addressed the new plans after that study was

done, right?

A. Tt sounds right. Tdon't know.

Q. AndIhave I'msurethatyou can't
remember the specific date of the meeting
right now, but

A. Noidea.

Q. isit consistent with your

recollection that that was at the beginning of
2010?
A. Thavenoidea.
Q. Do youhave
again, I know it was a very long time ago, do

dates aside, because,

youhave amemory of being at a Con Comm
meeting where the Conservation Commission was
addressing the new plans after the drainage
study was done?
A
Q.
A. Notclear right now.
Q. OKkay. And the neighbors had received
a copy of those new plans just right before,

Possibly.
Do you have a memory of that?

Page 2414

shortly before the hearing?

A. Anything's possible.

Q. Well, they were required to have a
copy, right?

A. Butyou're asking me if I recall it.

Q. Okay. And, well, maybe this will help
you recall it. At that January 12, 2010
meeting, Sam Haydock asked for some additional
time to review the new plans so that he could

evaluate the engineer's study.
Do you remember that?

A. No, but that doesn't sound out of
order.

Q. And as a result of that, the
commission continued the hearing to a later

date?

A. Okay.

Q. And after that meeting, there were a
group of folks in the hall reviewing the new
plans that you had just submitted to the
neighbors.

Do you remember that?
A. No.
Q. And you became angry in the hallway.
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Q. And have you worked both in New York
and Massachusetts as a landscape designer?

A. Yes.

Q. And

A. And other places as well.

Q. Have you done work in Nonquitt as a
landscape designer?

A. Yes.
Q. And in other areas of South Dartmouth?
A. Yes.

Q. So just could you briefly describe
what landscape design work involves.

A. TItreally depends on the project.
Sometimes I can be hired to do the interior
design of the house and the landscape, so I'm
really responsible for everything inside and,
hence, everything that's outside on the
property that's purchased. Sometimes it can
be just designing gardens. So there's a wide
range of what my responsibilities mightbe in
a project.

Q. So the landscape design part, that
would be designing the gardens, the outdoor
space?

Page 2491

A. Yes. Parts say, retaining walls
sometimes, planting trees, removing trees.
Really, anything that might happen on the
property.

Q. So what some of us might think of as
landscaping, that sort of thing?

A. Yes. Andthen typically, the other
thing that I like to do is real  garden
design. And sometimes I'm even just doing
planters on a  you know, a property for a
client. So itreally varies.

Q. As part of your landscape design work,
are there rules and regulations that you need
to be familiar with?

A. Yes, ina general way. I  for
example, even working in New York where the
regulations are a little different, any
wetlands regulations are very important to
know. So whatever state I'm working in, I try
to have, you lmow, an idea of what's required
for working on a site.

Q. So as part of your work in
Massachusetts, did you become familiar with
the Wetlands Protection Act?
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A. Yes, ina general way, not not
detailed, but in a general way, yes.

Q. Andin general, what is your
understanding of the general purpose of the
Wetlands Protection Act?

A. Tt'sto youknow, thereare
sensitive resource areas that need to be
protected where work in those areas is more
restricted and limited and, you know, with an

eye for how this impacts the whole coastline.
You can have resource areas near a river.
So,you know, if I'm  for example,
1f I'm hired to come in and cut down a lot of
trees on a property, I just need to know where
the wetlands might be on that property and how
any work might be impacted by the resource
area.

Q. Isee. And the town the Town of
Dartmouth has its own wetlands law and
regulation also, right?

A. Yes.

Q. And as part of your work, did you
become familiar with that?

A. Yes.

Page 2493

Q. Andaspartofyour work, did you gain
any familiarity with the Town of Dartmouth's
Conservation Commission?

A. Yes. I had some awareness, and thenI
think when the permitting for 29 Mattarest
started, ] became more familiar with who was
there.

Q. And what is your understanding of the
role of the Conservation Commission in
Dartmouth?

A. Youknow, again, it's to uphold the
Wetlands Protection Act. It's sort of the
first local permitting authority if you're in
a protected area.

Q. So I'm going to - I'm going to turn
now and ask you alittle bit about the times
that the time that you spent in Nonquitt
over the years.

A. Okay.

Q. So when did you begin residing in
Nonquitt?

A. Well, I think I met Tim in maybe 1994,
and that was about the same time that he -- a
little bit after the time he had finished work
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on his house. He purchased it and then added
an addition to the house to really live in.

And it was shortly after that. And I would
probably come in the summer and on weekends.

Q. So that was about the mid '90s?

A. Yes.

Q. And back in the years 2010 2010
through 2016, how much time did you typically
spends in Nonquitt?

A. TItvaried year by year, depending on
how much work I had there.

Q. By "work," you mean your landscape and
interior design work?

A. Both. So the interior I didn'tdo
a lot of landscape design in the middle of the
winter, but I did do 1interior design work and

or just decorating, you know, finding
furniture for clients. So it varied year by
year.

Q. And again, understanding that it
varied, over those years 2010 through 2016,
are you able to give an estimate of how much
time you would typically spend in Nonquitt
during those years?

Page 24095

A. Icoulddoit--Icouldtrytogo
back year by year and give a

Q. Just your best estimate.

A. Right. Because sometimes I might have
a project in the fail, you know, for a year,
1t might be how much over the course of the
year again it could be. IfThad a project
that took two months in January and February,
I would be there more than I would be in the
March and April.

But in general, I lived in New York
and my business was based in New York, my
suppliers, 1f I was doing interior design,
they were 1n Connecticut and New York. So I
would come up to Nonquitt for work, so it was
very limited. And then I would usually just
return after a day or two back to New York.
So01n 2010, I would probably come up

once a week during the sort of the season. I
would getbusierinthefall [ mean, fall
and spring when I had more landscape work to
do.

Q. When you got busier in the fall and
spring, how often would you typically spend in
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Nonquitt?
A. Itstill wasn't usually more than two
or -- you know, two days --

Q. Okay.

A. --justbecause there was so much that
I really -- you know, again, I had work in

New York, I had -- upstate New York. I had
work in Connecticut and Florida. [ mean, [
just had other jobs as well.

Q. Was that typically
talking about 2010, but

A. Right.

Q. 2010 through 2016, was what you
just described typical, you know, one to two
days a week, depending on the jobs?

A. Ttwas. There were exceptions. In
2011, I spent less time there because my son
was diagnosed with a very difficult cancer and
he was in Colorado. So from the fall 02011
through the -- he passed away in July, the
following year, in 2012.

And I -- during that time, I came up
one day a week for a job that I was working
on, but I spent a lot of time in Wenver with

I think you were

Page 2497

that
year, it was really pretty much one day a

him that year. So that was really

week.

Q. Allright.

A. And then after he passed away, there
were things that we had to take care of
related to his estate and medical expenses.
So evenin the fall of that year, I don't
think I was there frequently. It was one day

a week.

Q. So and then following 2012, so 2013
through 2016, would your one to two day a week
estimate still apply depending on the job?

A. That's right. Andin 2013 and 2014, ]
had a couple of jobs where I might be
again, for a period of a month or two, I might
be two to three days for a cabinet
installation or something that was ongoing,

it
varied depending on how much I needed to be

but 1t wasn't every week. It it just

there to supervise work.

Q. Okay. And so in the years 2010
through 2016, how much time did Dr. Haydock
spends in Nonquitt?
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discussions about — that you had discussions
about that with Uncle Billy's family?

A. Well, I think members of Haydock
family did, yes.

Q. Did now,did Tim have a right of
first refusal on that property?

A. Yes.

Q. But he didn't exercise it?

A. No.

Q. Allright. So did did you know
the did you know the Reichenbachs before
that time, before you were —in 2008 when you
learned they were planning to purchase the
property?

A. Ididn't know them. I can say that [
had seen them, but I isn't lmow them.

Q. Seen them around Nonquitt, you mean?

A. Yes.

Q. When was your first meeting with the
Reichenbachs?

A. Ithink in the summer of 2008.

Q. So this was befor-e they purchased the
property?

A. TIthink so.

Page 2515

Q. How did that meeting come to pass?

A. TIthink they
I think we literally just ran into them at the
property and introduced ourselves and invited
them back to our house just to, you know, have
a glass of wine and talk to them and just be
friendly to our new neighbors. It was just
I can'tremember exactly how it happened, but
we all got together

1t's hard to remember.

I do remember we got

that day.
Q. So that wasn't a planned meeting?
A. No, I don't think.
Q. By happenstance?
A. Tthinkso.
Q. Do you recall anything about that

meeting besides having a glass of wine and
introducing yourselves?

A. No. It was just verynormal, you
know. I I spoke more to Lynn, and I think
Tim was talking to John. And we [mean, we
had we talked about where we liked to buy
antiques, and we probably talked about it
was just a very normal conversation and
pleasant.
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Q. So at that point, no discussion about
sort of their plans for the house or the
property?

A. Tonly know what I talked to Lynn
about because I really spent most of the time
with Lynn, so not to me.

Q. So when was your next meeting with the
Reichenbachs?

A. Idon'trecall really seeing them
until the following maybe June.

Q. The following June 0£2009?

A. Yes. I mean, obviously, we can always
pass them on the road. I don't recall really
meetimg them until the following year.

Q. So that was after they purchased the
property?

A. Yes.

Q. Andwho who suggested that meeting?

A. T think John contacted us maybe in
June and said he wanted to talk to us about
his plans tor his
house.

Q. So you understood that to be the
purpose of the meeting?

you know, for redoing the

Page 2517

A. Yes.

Q. So he wanted to talk about the plans.
Did he anything else that he wanted to talk
about?

A. There was always, you know, a
conversation, ongoing conversation about
driveway access.

Q. This is the access issue that you just
described, the limitation to the Haydock
family?

A. Yes. Andthat had been ongoing, but
not withme. I mean, I had not been
discussing it with them, but I think other
members of the tamily had.

Q. But at this June 2009 meeting, you
understood that he wanted to talk about that,
too?

A. Probably, because it was usually part
of the conversation. It you know, I wasn't

an owner. It wasn't it didn't directly
involve me, but it usually it did come up.

I mean, there was discussion. And I think, if
it's 2009, I think there had been

discussion I think the tamily gave the
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Reichenbachs the right to temporarily use the
driveway, too, around that same time.

Q. So this is around the time of this
meeting, the family had given the Reichenbachs
the temporary right to use the driveway?

A. Tthink there was discussion around
that time, approximately.

Q. Okay. So what do you what do you
recall about the meeting?

A. Solthink I'mnotsureiflsaw
plans before the actual meeting. But during
the meeting, John did most of the talking and
he showed sort of schematics or drawings of
the house. I don't remember seeing an actual
site plan that, you lnow, shows elevations or
floodplains or any of that detail.

Itwas Anna Surma had drawn the
plans. They looked very nice. It was just a
rendering. This 1s what the north elevation
of the house would look like. These are
trees. This is how our house would look from
your house next door, the family property.

Q. When you say "north elevation of the
house" andits '"a rendering,” do you

Page 2519
mean thisis for people that aren't as
familiar with
A. Right
Q. architecture.
A. Right.

Q. Isit justsort of like a drawn
picture of what the house would look like?
A. Right. It was a drawing of the side
of the Reichenbach house facing the Haydock
family house.

Q. Isee. Soheshared those drawings.
Do you remember anything that you talked about
during that meeting?

A. Yes. Imean, John Ithink we
listened for the most part and John  Lynn
was there. I don't recall her saying that
much about the details of the house, but I do
remember a few things.

He said that the flood maps had
changed, and they were no longer going to be
in a velocity zone on the new flood map, which
was really geod luck for them because it would
allow them to have a very full basement and a
very tall basement, too. He was very focused
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on the basement for the house.

Q. What what was your reaction to
that?
A. Itwas I thought it was a little

I thought it was a little odd to be focused on
your basement when you have a nice, big
beautiful house, but that was something very
important to him was his basement.

Q. At that time when he's is talking
about the changes to the flood zones and so
forth, did you have any understanding of what
that was all about?

A. Tdidn'tknow that the flood the
flood map had changed that summer and

Q. I'm sorry. Didyounot know that?

A. Did I not know thatyet, no. Tdon't
think I had any reason to go in and, you know,
update anything for  you know, I don't think
it pertained to any of my work at that point.

So he said there was no longer a
velocity zone, that this was great, a great
stroke of luck for them. It would allow them
to have retaining walls and the basement. He
was very proud of his house. He said more

Page 2521

than once "we're going to build the most
impressive house in Nonquitt."

And he also described that they were
hiring Tom Hardman to
the engineer. And Tom Hardman worked also for
the Town, and he said Tom "we've been told
that Tom Hardman can help get anything through
the Town for permitting, and he's going to be
our man."

Q. All right.

A. And..

Q. Is there anything else that you
remember about these early discussions?

A. Oh,atthe let me think fora
second.

Q. If not, I mean, that's fine. I know
it was a long time ago.

A. I think there is something else that
I'm forgetting right now. The floodplain, the
basement, "he's building the most impressive
house," Tom Hardman.

Q. Those are the things that stick in
your mind?

A. Those arethe things that stick out

and described him as
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right now. I could be forgetting something,

Q. Then did later in time, did
Mr. Reichenbach share site plans with you and
Dr. Haydock?

A. Tdon't remember if we saw site plans
during the summer.

Q. During that summer. So let's

sticking with the summer for a moment, did you
have any other any other discussions with
John or Lynn Reichenbach about their project
during that summer of 2009?

A.
of a briet second meeting during, and that
meeting, he talked about wanting to build a
dock.

Q. A dock?

A. A dock.

Q. Okay.

A. Yeah.

Q. That's all you remember about that
brief second meeting?

A. Tthink he showed us an 1mage of a
very long dock, and that's yeah, there was
just a very quick meeting. I can't remember

I think there was at least some sort

Page 2523

the reason for it.

Q. Okay. During

A. Sorry. But there was still probably
continuing discussion about the driveway.

Q. Right.

A. Yeah

Q. Right. So during these discussions in
the summer of 2009, did John Reichenbach or
Lynn Reichenbach tell you that they would be
submitting a request for determination of
applicability with the Conservation Commission
in August to determine the location of the
coastal bank?

A. No.

Q. So at some point later in time, you
learned that the Reichenbachs had filed for
their permit with the Conservation Commission,
right?

A.

Q.

A.

Yes.
And was that in the fall of 2009?
It was late September, I think.

Q. Late September. Okay.

A. Oh, when they filed 1t or when they
when they filed t?
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Q. Let's say
A. Yes.
Q. when did you learn that they would

be filing their request for a permit with the
Conservation Commission?

A. Ithink it was later in September.

Q. Okay. And that's — that's called a
Notice of Intent, right?

A. Yes.

Q. And at that time, did you receive more
detailed plans for the house from John
Reichenbach?

A. one of Tim's
siblings received the notice in the mail as an
abutter, that this was being filed, and I do
think that John sent us plans, copies of the
plans.

Q. I'm going to show you a previously
marked exhibit, No. 140.

And]I will ask Mr. Grammel just to
scroll down through the document so you're
able to see what it is.

A. (Witness reviews document.)

Q. And then we'll go back up to the top

1 think we received

Page 2525

when that's -- when that's done.

A. (Witness reviews document.)

Q. So is this, again, to the best of your
recollection, a copy of the plans that you and
Dr. Haydock received copies of in September of
2009?

A. Yes.

Q. Now, at that time, did you have an
understanding of why the Reichenbachs' project

needed Conservation Commission approval?
A. Yes, Idid.
Q. And we see in this document
Mr. Reichenbach informs you and Dr. Haydock
that your project that his project needs to
go before the Conservation Committee, he says,
but Commission, because portions ofit are
within
MS.BONNET HEBERT: Objection,
Your Honor. The document speaks for itself.
THE COURT: Overruled. She can
ask questions about it.
BY MS. ALLISON:

Q. Because portions of it are within 100

feet of the coastal bank.
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1 Do you see that?

2 A. Yes.

3 Q. And is that consistent with your

4 understanding of one of the reasons that it
S would have to go before the Conservation

6 Commission?

7  A. That's one of thereasons, yes.

8 Q. I mean, are there other reasons, to

9 your knowledge to your understanding, that
10 the project would need to go before the

11 Conservation Commission?

12 A Yes.

13 Q. And whatare what's the other

14 reasons?

15 A. If there are regulations for

16 something called land subject to coastal storm
17 flowage. And that's the resource area, the

18 floodplain. That's separate from the 100 foot
19 bufter.

20 Q. The Conservation Commission also
21 evaluates projects in that area?

22 A. Yes.

23 Q. Towards the bottom of John

24 Reichenbach's e-mail, he says, "We also need

Page 2527
1 to figure out the driveway issues.”
2 Do you see that?
3 A. Yes.

4 Q. So, again, at this time, that was

S still under discussion? It was your

6 understanding?

7 A. Yes.

8 Q. So when you reviewed these initial

9 plans, Miss Moss, and we can actually —

10 actually we can scroll down to the site plan,
11 if you would like to take a look.

12 But my question isis simply when you
13 reviewed these initial plans, did you have any
14 concerns about the project?

I5 A, Yes.

16 Q. And describe those concerns for us.
17 A. The majority of the development

18 proposed for the house, which includes the

19 house, retaining walls, a pool structure, and
20 terrace, most of that was in the buffer zone.

21 Itwas also very close to the abutters'

22 properties.

23 Q. Veryclose to the abutters' properties
24 on the south and the north?
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I A Yes
2 Q. And the south is the Sullivans, to be
3 clear, right?
4 A. Yes.
5 Q. And the north is the Haydock family
6 property?
7 A. Yes.
8 Q. SoI'm sorry. You talked about the

9 proximity to the neighbors and the work in the
10 protected areas.

11 Anything else that concerned you about
12 the project?

13 A. Well, there were two things, if I'm

14 looking at this now, that we could start to

15 talk about, which is the drainage. I could

16 see, judging by this, there would be impacts

17 on the Haydock family property from the

18 drainage that was proposed here.

19 Q. And howis it what about the site

20 plans raised that concern?

21 A. Youcansee canl indicate where

22 I'm talking about?

23 Q. Well, it's hard because you're

24 speaking. I mean, just, you know

Page 2529
1 A. Okay.
2 Q. just describe your concern.
3 A. There's some -- there's some lines on
4 the north side of the house going to the
5 Haydock family property that indicate
6 slopes --
7 Q. Isee.
8 A. -- which indicate where the water will

9 be coursing, and it was directed toward the

10 Haydock family property.

11 (Witness indicating.)

12 Q. Isee.

13 A. The second thing -- I'm sorry.

14 Q. Goahead. I'msorry. I didn't know
15 you were Ithoughtyou were finished.

16 A. Andthe second thing that we noticed
17 1isthis was their formal Notice of Intent, but
18 they were showing access through their --

19 legal access through the Haydock family

20 property.

21 Q. Isee. They were showing their access
22 on the Haydock family driveway?

23 A. Right.

24 Q. But that had not been resolved yet?
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A. That's right.

Q. Are there any easements on the
Reichenbach property that benefit you and
Dr. Haydock?

A. Yes.

Q. Are those easements shown on this
plan?

A. No.

Q. Did that raise any concern?

A. That did as well, yes.

Q. And just very briefly describe what
those easements are and where they are.

A. And should I approach or just
describe?

Q. Describe.

A. Okay.

Q. Justsowe can hear you.

A. Okay. On the property line, the
Reichenbach-Haydock family property line,
there is a walking right-of-way that is
connected to our property at 28 Mattarest.
And it comes from the Mattarest Circle, and it
goes 5 feet entirely on the Reichenbachs'
property, over the coastal bank, down to the

Page 2531

beach. And that's entirely on the
Reichenbachs' property.

There is another boating easement that
is meant for Frothingham family members who
still own parcels 1n the subdivision. And
that's generally  straddles the property
line, so it's S feet on the Reichenbachs'
and 5 feet on the Haydock family property
until you get to that sharp comer, and then
1t sort of juts across a little bit. And that
goes, again, from the Mattarest Circle all the
way down to the beach.

Q. And, again, those easement rights are
not shown on this plan?

A. No. Andtheboating
for the Frothingham family members was to
trailer a boat to the water.

Q. Understood.

A. Yeah, okay.

Q. So after you saw these plans near the
end of September 2009, what was the first
occasion on which you shared your concerns
with the Reichenbachs about the plans?

A. Ithink we Idon'tthink we spoke

the easement
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to the Reichenbachs before the October 6
hearing,

Q. So do you --you have a do you have
a good recollection of when that first hearing
was?

A. It was my brother's birthday,
October 6, yeah.

Q. So it's a little bit over a week after
you received those plans?

A. That's right.

Q. Andthat you understood thatto be
the first Conservation Commission hearing on
those plans?

A. Yes.

Q. Who attended that hearing, again, to
the best of your recollection?

A. Tim was there. I was there. Ulla
Sullivan was there, Sam Haydock, Bob
Frothingham. I think another cousin of Tim's,
Tally Garfield, was also there. I mean, there
could have been others, but those are the ones
that I remember.

Q. AndI takeit I take it the

Reichenbachs were there?
Page 2533
A. Yes.
Q. And with their did they have any

professionals with them?

A. Ithink Tom Hardman was the only
person I remember being there.

Q. And what were the again, sort of
the topics of conversation during that
hearing?

A. Well, in general, the amount of
disturbance in the buffer zone because there
was it's avery it's a narrow piece of
land in that location, and the development
went very far to the north property and was
within feet of the south property line so that
it was  you know, the majority of the
development was in a very sensitive area.

We were concerned about wave impacts
on the walls that were shown. General
drainage, there are three different ways that
drainage might be an issue.

MS. BONNET-HEBERT: Objection,
Your Honor. Ithink this is getting into
areas that were subject to a motion in limine
on relitigation.
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THE COURT: Well, no. The
question was just what were the general
discussions at the initial meeting? So I'll
allow it. Thank you.

Overruled. Next question.
BY MS. ALLISON:
Q. Had you finished describing the topics
of discussion at the meeting?
A. No. There were a couple others. I
mean, drainage, impacts on the wall.

There were -- there was an issue with
the driveway. It was -- they were showing
access from the Haydock family property, and
that was not the access that they had at that
point.

There was also discussion at some
point about a -- they had left remnants of the
first floodplain -- first flood map on the
plan. There was discussion about taking that
off the plan -

Q. So

A. --references to an earlier flood map.

Q. You mentioned various people that
attended that meeting.

Page 2535

Who raised those various issues during
the meeting?
A. Solthinkthat
MS. BONNET HEBERT: Objection.
This calls for hearsay.
THE COURT: Overruled.
A. Tthink Ulla Sullivan had made
comments about the pool. I think Sam Haydock
raised questions about drainage. I think Bob
Frothingham expressed something possibly even
about the rightof- way not being shown.
Tim asked a question about their
access that's being shown, that it was through
the Haydock family property at that time,
which they didn't have. T think Tally
Garfield's comments were about the access too.
I'm not sure 1f I said something. I
mighthave raised a question.
BY MS. ALLISON:

Q. Okay. So as a result of that meeting,
were the Reichenbachs required to make any
changes to their plans by the Conservation
Commission?

A. Yes.
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Q. And, again, generally to the extent
you can remember, what were those changes?
MS. BONNET HEBERT: Objection,
Your Honor. I believe this is subject to the
motion in limine on relitigation.
THE COURT: Overruled.
A. Theyaskedthe -- they asked the
Reichenbachs to perform a pre and
post development study to address water.
It
BY MS. ALLISON:
Q. At the time, did you understand what

that involved?

A. No.

Q. Oh, okay.

A. No.

Q. Okay.

A. And] didn't know what water. I mean,
it was just it was something that was asked

by the Commission of the Reichenbachs.
They I think Mike O'Reilly had

mentioned something to Tom Hardman about

taking out the reference to a velocity zone.

I think they asked I think at that hearing

Page 2537

they asked permissionto goon to the
neighbors' properties to do more detailed
analysis of the elevations.

Q. For the study?

A. For the study.

And there might have been something
about a dry well. I mean, I think there
there were things that happened in
that meeting, and then there were things that
happened after that meeting,

Q. Okay. So following that initial
meeting you described what happened in the
meeting. Following that initial meeting, did
the Conservation Commission ask the
Reichenbachs to make additional changes to
their plans?

A. Yes.

Q. Do youhavea Kindof a
recollection of the nature of that - those
additional changes?

A. Again, I can't recall the exact
timeline. It mighthave happened a little
later. There had been a letter received from
Ulla Sullivan's engineer about some aspects of

were
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1 Now they're going to hear it from Miss Moss
2 and perhaps not Dr. Haydock. But the flip
3 side is I'm sure you're going to ask them were
4 any of these concerns not legitimate, but, you
5 know, did you win any of your appeals, which
6 is already in evidence as well. And I think
7 that's fair game too.
8 MS. ALLISON: Well, that's not
9 contested, Your Honor.
THE COURT: I understand that.
MS. ALLISON: Yes.
THE COURT: But I think that's
fair game. I don't think it goes to
relitigating,

In other words, we're not going to go
back in and second-guess Conservation
Commission or DEP. It's just the outcomes is
admissible, not their underlying reason and
not the challenge to those decisions. Express
your concerns, what happened atter that. And
I think that's where you're going.

MS. ALLISON: That's exactly
what we're doing.
MS. BONNET-HEBERT: I

Page 2543

understand. I don't think --

W N -

(Parties speaking simultaneously.)

THE C@URT: Continue to object,
if you think necessary. I'm just trying to --
MS. ALLIS®N: I was hopeful we
could quicken things by not --
9 THE C@OURT: I'm trying to figure
10 out where that line is going to be drawn, and
11 I think we have an understanding on it.
12 MS. BONNET-HEBERT: That's
13 exactly what I was going to say.
14 THE COURT: Ididitbetore, I
15 think, with Attorney Fielding in terms of his
16 objections to -- or your objections or
17 somebody's, but I just want to add the
18 discussion. Continue to object, and you let
19 meknow if you feel it's gone over that.
20 MS. BONNET-HEBERT: Ithink
21 maybe there is a bit of'a gray area, and we're
22 trying to find that line. I'm concerned we
23 were getting close to that edge where it's
24 really trying to get into details of asking
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the jury to second guess those concems.

THE COURT: I don't think you're
close

MS. ALLISON: Your Honor, I
don't think we're near the gray area.

THE COURT: You can object and
I'll take that up.

MS. ALLISON: Thank you,
Your Honor.

MS. BONNET HEBERT: Thank you.

THE COURT: Thank you.

(END OF SIDEBAR CONFERENCE))

THE COURT: Allright. Next
question, please.
BY MS. ALLISON:

Q. So we were talking about requirements
imposed by the Conservation Commission
following thatinitial meeting. And you
had you said you recalled some, but not
necessarily the timing of them, right?

A. Itwas inthe fall, yeah

Page 2545

Q. Okay. SoI'm goingtoshow you a

document previously marked as Exhibit 141.
Are you able to see that document on

your screen, Miss Moss?

A. Yes.

Q. Sothis is from October 30, 2009,
right?

A. Yes.

Q. So afew weeks after that hearing you
were telling us about?

A. Yes.

Q. And thisis from John Reichenbach
to it's to Dr. Haydock's e mail account,
but directed to you?

A. Yes.

Q. And here, John Reichenbach mentions a
couple other changes that the Conservation
Commission asked for.

Do yousee that?

A. Yes.

Q. So does that is that consistent
with your recollection that there were other
changes requested following that October
meeting?
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A. Yes. Lowering the house one foot was
another one. That absolutely, yeah.

Q. Mr. Reichenbach also says, towards the
bottom of this e mail, that "One of the three
driveway alternatives will be shown on an
upcoming plan subject to discussion with the
Haydocks."

Do you see that?

A. Yes.

Q. And again, was it is it consistent
with your recollection that John Reichenbach
was still sharing driveway alternatives and
discussing the driveway issue with the
Haydocks at this time?

A. Yes.

Q. I'm going to show you a document
previously marked as 116.

So are you able to see that,
Miss Moss?

A Yes.

Q. So you'll see this is an e mail from
John Reichenbach a couple of days before that
last exhibit that we just saw.

A. Right.

Page 2547

Q. And in which he forwards three
driveway alternatives?

A. Yes.

Q. And is that, again, consistent with
your recollection that those driveway those
three alternatives were still under
discussion?

A. Yes. Withthe exception that when 1t
says "continue using the existing driveway," I
think they were actually going to be making

changes to that existing access, but, in
general, yes, those are the three locations.

Q. Isee. So using that access, but
altering it?

A. That's night.

Q. Okay. So on the earlier exhibit we
justsaw, Exhibit 141, which we can

MS. ALLISON: We can pull that
up again, briefly.
BY MS. ALLISON:

Q. Towards the at the very end there,
John Reichenbach refers to meeting meeting
to talk this weekend.

Do you see that?
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A. Ido.

Q. And perhaps meeting with Ulla, as
well?

A Yes.

Q. What whatwere you discussing,

again, if you can recall, with John
Reichenbach and Ulla around that time?
A. Idon't know that I had discussions
with Ulla atthat point in time, but I I
started having conversations with John
meetings with John.

Q. About the plans?

A. About the plans, and I think the early
conversations also included Lynn.

Q. Soin this Exhibit 141, John
Reichenbach mentions an upcoming meeting in
mid November.

Do you recall if you received plans
new plans in mid November of that year, 2010?

A. Tthink and I think that this was

the Ithink we didn't get something in

no one got plans in time to review them for
that meeting. So I think it had to be
continued.
Page 2549
Q. Soyou —
A. T think there was a continuance.
Q. Okay. Let me show you --
A. Tthink.
Q.  Exhibit let me show you Exhibit

58 to see if that is consistent with your
recollection.

A. (Witness reviews document.)

Q. So this thread begins with an e mail
from you about following up on the plans, and
you say that "the Town had received the plans,
but no one else had."

Is that is that what you're
recalling from mid November?

A. Yes.

Q. Andthen John Reichenbach responds to
you, at the top of the thread, saying that
your request is entirely appropriate.

Do you see that?

A. Yes.

Q. And so there was, in fact, another
continuance of the Conservation Commission's
evaluation of the application at that time?

MS. BONNET HEBERT: Objection.
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Counsel 1s testifying,
THE COURT: Just
sustained. Ask her some questions.
BY MS. ALLISON:
Q. So what happened as a result of this
e mail?

yes, that's

A. The hearing was continued.
Q. Yousay John Reichenbach, in this
e mail, says he's going to try to call you on

Sunday.
Do you see that?

A. Yes.

Q. So were you having, again, meetings
with John Reichenbach outside of the hearings
at this point?

A. Yes.

Q. And why why were you having
meetings? Why did you decide that you would

have meetings with John Reichenbach outside of
the hearings or why did the two of you decide
to do that?
A. I think actually 1t was possibly
to wy to
actually, just I

John's his idea first to have

work on these things
Page 2551

think just if John and I could work on them
and not have  have this happen in a public
hearing where there were so many people, it's
taking the Commission's time, and there are a
lot of details to work out.

It was his suggestion that just the
two of us work on these things together
directly.

Q. Allright. Miss Moss, I'm going to
show you a document an exhibit previously
marked as Exhibit 118.

Al

Q. And this top e-mail from November
29 sorry, November 23,2009 is from John
Reichenbach addressed to you.

Andhe says, in the second paragraph
there, "I think it would be good for us to
meet so that we can discuss the options

(Witness reviews document.)

without with a large crowd."
Do you see that?
A. Yes.
Q. Sois that consistent with your
recollection of that,reasons for the
meetings?
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A. Yes.
Q. I want to ask you. John Reichenbach
we've seen several e mails that he directs
to you, but they go to Dr. Haydock's e mail
account.
Do you do you have any
understanding of why that was the case?

A. Idon't Idon'tknow why he did
that. And at some point, probably shortly
after this I asked him to use my own e mail,
but it might be because that was in the phone
book for Nonquitt.

Q. The Nonquitt phone book had e mail
addresses?

A. Yes.

Q. Oh,okay. So he says in this in
Exhibit 118, the second to the last paragraph,
John Reichenbach says tells you that "We
can also change something later if it makes
sense to all the parties. Depending upon what
it is, it may require an amended set of terms
and conditions.”

Do you see that?

A. Yes.

Page 2553

Q. Did you have any understanding of what
John Reichenbach was proposing there?
A. Yes.
Q. And what was your understanding of
that?
A. Tthinkthat thatJohnwantedto
get a pentnitand so that he had a permit to
move forward on, and then if it needed to be
changed or amended as we made further
discussions and narrowed down options for
further things, we could do that with an
amended order, 1s what I took that to mean.
Q. Understood. So after you received
plans from John Reichenbach in late November,
do you well, Ishould say, do you remember
receiving plans from John Reichenbach in late
November?
A. Idon't lmowifI got plans before
sometime in December.
Q. Okay. Okay. Do you
mentioned that some of

earlier, you
some additional
changes that needed to be made as a result of
a request by Ulla Sullivan; is that right?

A. Yes.
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Q. Did that also happen around this time,
this fall 2009?
A. Yes, I actually saw a line in that
about how Ferreira was her engineer. So I
think his changes were incorporated in
whatever came in December.
Q. Okay. So I'm going to show you a
document previously marked as Exhibit 119.
You'll see thisrefers to a
conversation with - between Tom Hardman and
the Conservation Commission agent regarding
two changes in response to Ulla's engineer.
Do you see that?

A. Yes.

Q. Is that consistent with your
recollection, what you were just telling us
that?

A. Yes.

Q. Mr. Reichenbach says, in the last
paragraph here, to "Please keep in mind if
it's approved, we would still be willing to
consider additional changes.”"

Do you see that?

A. Yes.

Page 2555

Q. Again, what did you understand him to
be suggesting there?

A. He's again suggesting  because he
says 1t actually in that paragraph  going

back to the Conservation Commission for an
Amended Order of Conditions.

Q. Ifsomething needs to change down the
road?

A. Right.

Q. Sothis e mail refers to a hearing
being continued for another two weeks until
December 22.

Do you see that?

A. Yes.

Q. Did that hearing occur on December- 22,
to the best of your memory?

A. No.

Q. And why not?

A. Ithink TaskedJohn ifit could be
continued to the next
meeting because no one was available. It was
right before the holiday. And people were
that needed to be there wouldn't weren't
going to be there. The Sullivans couldn't be

you know, the next
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there and someone else.

Q. Did the meeting then get moved until
after the holidays?

A. That'sright, yes.

Q. In January; is that right?

A. Yes.

Q. Okay. So do you recall if there were
two meetings in January?

A. Yes, there were.

Q. So the first meeting in January
following the holidays, what do you remember
about that meeting?

A. It's alittle hard to keep them
separate because a lot happened in the month
of January, but I think we saw  we got
the pre and post development study was
presented to us, and there was discussion
about that.

A lot of discussion about drainage.
There were some of the corrections that were
put on the plan related to the things related
to Sullivan property. Those were put on the
plan.

I think the biggestissue I  the

Page 2557

topic was really a lot ofit was about
drainage.

Q. Was this the first meeting that was
held after the abutters had received those new
plans?

A. Yes.

Q. And those new plans incorporated this
result of this study?

A. That's right. That's right.

Q. So your recollection was that was the
primary topic of this meeting in January?

A. Itwas. Anditwas sort of specific
to overall i1ssues with drainage. Then we had
to direct the water on the north and the south

sides of the property and how that might be
done with swales or with berms.

Q. I'msorry. Swales are what?

A. So aswaleis like a ditch. It's
somethingthat would retainthe water. A berm
1s Just the opposite. It's likea you
know, a small mound of soil. There were
rights of way that couldn't be interfered
with, and it's a very narrow space. So there
was a lot  there was a lot that had to be
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taken into consideration.

Q. So that was the topic at this meeting
largely?

A. Largely, yes.

Q. Who spoke up at this meeting, to the

best of your memory?

A. Tthink a lot of it was Sam Haydock.

Q. Okay. Do do you recall anything

that happened after that meeting on January
12th or I don't know if you testified to

the exact date actually, but that first
meeting in January, do you recall that
anything happened after that meeting?

A. Yes.

Q. What do you remember?

A. Iremember we were in the hallway, and
Lynn Reichenbach was very upset, and I
approached her. I walked towards her because
I could see that she was upset. And she --
she said, If you delay me for a year, I'm only
going to have more money in a year.

And I didn't know what she was really
referring to, but I wanted to tell her, Nobody
wants to delay youfora year. We're just
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trying to get the  you know, the drainage
settled.
But she had really, you lnow,
expressed she was upset that the that
she had not received her permit that night.
Q. Did you did you have any further
discussion with Miss Reichenbach that evening?
A. Tdidn't Ididn't really have a
discussion that shewas upset,andI I
didn't think that I could really do much at
that point.
Q. Following that evening, did you try to
have some further discussion with
Mrs. Reichenbach?
A Yes.
Q. And whatdidyou do in an effort to do
that?
A. Because I really quickly wanted to try
to tum this around and, you know, get on a
more positive wrack, I think the next morning
I wrote John and Lynn an e mail and just said,
you know, We had to address the things that we
addressed last night, but I'd like to keep
moving forward. It's very important to keep
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working on these issues collaboratively
together, resolve things, and I hope that you
could just -- you know, we had to raise the
concerns that we had last night, butif we
could just keep moving forward with trying to
work together with you.

Q. I'm going to show you an e mail that
was previously marked as an exhibit, Miss
Moss. It's Exhibit 120.

A. (Witness reviews document.)

MS. ALLISON: And if we could, scroll
down, please, to the tirst e-mail in the
thread.

BY MS. ALLISON:

Q. You'll see, Miss Moss, the first
e mail in the thread is from you to
addressed to John and Lynn.

Do you see that?

it's

A. Yes.

Q. Is is this the e mail thatyou were
just recalling that you reached out with the
next day?

A. Yes.

Q. Allright. So you say after after
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saying what you've just described to us, you
say towards the end of the e mail that you're
going to talk with Sam over the next couple of
days and also with Ulla over the weekend.
Do you see that?
MS. BONNET HEBERT: Objection.
A. Yes.

THE COURT: I'msorry.

MS. BONNET HEBERT: Isaid
objection. Counsel is again reading from it,
testifying,

THE COURT: Not quite yet, but
try to ask questions.

BY MS. ALLISON:

Q. Yousee what I'm
thatlast paragraph.

A. Yes.

Q. Do you see that?

A. Yes.

Q. What whatissues were you talking
with Sam and Ulla about at this time? Just
the general topics of discussion.

A. Well, with Sam, it would be the
impacts of the walls and drainage and swales

I'm pointing to
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or whatever 1s going to happen on the north

side.

And with Ulla, it was thesame. There
there were different options proposed

for what they were putting in as a swale on

the south side as well.

Q. That was a drainage issue, the swale;
is that what you're saying?

A. Yes, yes. And I also think that T had
other Imean, I had some other thoughts
thatI Idon't know ifI put it in this
e mail.

Q. Okay.

A. Other thoughts about the south
about options for the south property line.

Q. SolI think you said there was another
meeting in January of 2010 later in the month?

A. Yes.

Q. And you attended that meeting?

A. Yes.

Q. Again, what, if anything, do you
remember about the topics raised at that
meeting?

A. I'm assuming it was drainage again

was
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because the -- we were really on that topic
and --

Q. That's what you recall from January
2010?

A. Yes.

Q. Okay.

A. And I think that Sam had done a very
complete and thoughtful analysis of their pre-
9 and post-development study and had very
10 specific comments.

11 Q. Did he submit that in writing to the
12 Conservation Commission?

13 A. Yes. Ithink he submitted two pretty
14 detailed letters in the month of January,

15 yeah.

16 Q. Okay. Let's
17 you Exhibit 142.
18 MS. ALLISON: Let's scroll down
19 to the letter first rather than the e-mail

20 1it's attached to.

21 BY MS. ALLISON:

22 Q. This is the e mail this is the

23 letter is this the letter from Sam Haydock
24 or one of the letters

00 N A U &N —

actually, let me show
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A. Yes.

Q. that you recall?

A. Ithink thisis the second one. I
think he -- this --

Q. Youknow, you're Miss Moss, I'm
going to it's a long letter, so I'm going
to just —I'll give you a copy so that you
can take a brief look. I even brought a
stapler.

MS. ALLISON: May I approach,
Your Honor?

THE COURT: You may.
BY MS. ALLISON:

Q. My question, Miss Moss, is just
whether you agreed with the concerns that
Mr. Haydock raised in this letter.

A. Tdid

Q. Okay. The let's scroll back to the
cover e-mail to this letter.

I take it at the time that yousaw Sam
Haydock's letter you did not see this cover
e mail?

A. No.

Q. Right. Is the comment that

Page 2565

Mr. O'Reilly makes in this e mail consistent
with his treatment of Dr. Haydock I'm
sorry Sam Haydock?
MS. BONNET HEBERT: Objection,
Your Honor. Calls for speculation.
THE COURT: Sustained.
BY MS. ALLISON:
Q. In any event, you didn't see this
e mail at the time?
A. Not at the time, no.
Q. Well, what was -- what was the
Conservation Commission's reaction to
Dr. Haydock's sorry Samuel Haydock's
letter?
MS. BONNET HEBERT: Objection,
Your Honor. It calls for speculation as to
what she thinks the Conservation Commission
thought about something,
THE COURT: I think
as to that point.
Is there
hearing or
MS. ALLISON: I'm asking for
THE COURT: Her personal

sustained

did they discuss itata
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driveway?

A. Ithink still the drainage. There
was [ don't think there was any drainage
shown on the Order of Conditions

Q. Was that
A.  atall on the north side.
Q. Wasthat was that part of the

driveway issue?
A. Tt was related to it, yes.

Q. Soin we've sort of walked through
this late 2009, early 2010 period of
discussions with John Reichenbach.

How many how many discussions would
you say you had with him about the various
issues over that time?

A. It's hard to remember how many were
actual meetings in person. So I would think
maybe we had 18 meetings. You know, 1t could
be 20. But we had conversations on the phone
that were sometimes extensive. So
conversations, whether in person or over the
phone, was probably about 30. It was a lot of
work.

Q. Why did you put so much time into

Page 2591

trying to work this out?

A. Because I felt this was very important
for these three properties to &y to  to
allow the Reichenbachs to build their house
was important, but to protect the neighboring
properties and the resource areas, considering
the extensive hundreds of feet of retaining
wall, that was -- that was a difficult issue.
And I was always hoping that there could be an
option that would actually be workable and
better for everyone.

Q. Youmentioned your meetings with John
Reichenbach. We've heard a lot about that.

Were you having any meetings with Lynn

Reichenbach about the plans?

A. Initially, she was at the meetings.
And I think that the tempo of the discussion
was, you know, we were not moving things I
think she wanted
in the details of what John and I were

she wasn't as interested

discussing. She just wanted the permit, and I
think she decided to let John handle it.
Q. So how many times are you you said

early on. How many times do you think you met
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with Lynn Reichenbach on these issues?

A. Probably notmore than four.

Q. Okay.

A. Three, four.

Q. Now, you mentioned the driveway
discussions had not been resolved.

Do you were youinvolved in so
following the issuance of the original Order
of Conditions in April, were you involved in

the negotiations over the driveway issue?

A. No,not notwiththereal
negotiations. I would sometimes see a
proposed plan for what John wanted to do with
the Haydock land  the Haydock family land,
and I might comment on, again, drainage
aspects or implications for that, but the
actual discussion really was handled by Sam
Haydock.

Q. Do you have an understanding of when
those discussions about the driveway came to a
conclusion?

A. I think --I think September 2011 -
2010 September. I mean, there was another
approach afterwards, but it really, I think,

Page 2593

ended in September 2010.

Q. And that was, again, Sam Haydock that
was having those discussions?

A. Yes.

Q. When did you next have discussions
with either of the Reichenbachs about their
project?

A. Ithink I only
discussion with John over the summer. He had

constructed this  a mock up of what the
retaining wall would look like along the
Sullivan property to help Ulla visualize this

1s the height that the
this is the height of the retaining wall; this

1s the height of the pool fence. So it was

some of it was 10 feet tall.

Q. What do you mean a "mock up"? Like,

on paper?

A. No, no. It was a wooden structure,

like a trellis that was probably about 80 feet
long.

Q. Oh, it was built. This wooden

structure was built.

A. Yes.

I only remember one

our lawn would be;
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And we were talking about it because
he felt if Ulla could see what this would look
like against her property, she might be able
to envision this is what the retaining wall
would look like. Ifwe filled the gully, this
1s what a nice stone wall would look like
instead.

So he was still I think Nan Sinton
had been talking to Ulla over the summer about

still filling the gully. AndJohn and I spoke
about that.

Q. Okay. And following the construction
of that wooden structure near the property,
that didn't change any decisions with respect
to the gully?

A. No, Idon't think so.

Q. Allright. So after summer, when did
you next have discussions with the
Reichenbachs about their
project?

A. Isaw John at the Mattarest circle
probably toward the end of September.

Q. And you had a conversation with him
aboutthe project at that time?

about their

Page 2595

A. Yes.

Q. What do you recall about that
conversation?

A. His whole sort of demeanor toward me

was very different. He was he was upset.

I was standing at the circle. I guess he was

at the end of his driveway, and he approached
me and told me thatthey were going to make
changes to their plans.

Q. Did he say anything about the nature
of the changes to the plans at that time?

A. Ithink he generally said they were
going to be changing the wall, the shape of
the wall, the retaining walls. He said that
Tom Hardman didn't like the soils up by the
Mattarest circle, so they were going to be
moving the septic system back down by the
house again. He conveyed he was talking
about the Haydocks not allowing him driveway
access through their property, and that was
upsetting to him. And he was upset with Ulla
for not filling the gully.

Soitwas itwas a complete change.
It wasn't, Oh, we're going to do this

O'Brien & Levine, A Magna Legal Services Company

C S0 00N R W N —

—_—
B W N

15
16
17
18
19
20
21
22
23
24

O 00 N O\ N B W -

T T T T S T S S
EWU NP, SOV a s WNF—O

Trial Day 11
February 27, 2023

Page 2596

together, as we said, or We can get an Amended
Order of Conditions together. It was

I'm doing thismy i1twaskindof goingto

be my way or the highway, not

Q. That was your impression?

A. That was my impression.

MS. BONNET HEBERT: Objection.
The question called for "Did he say anything
about the nature of the changes to the plans
at that time?"
I would move to strike everything
about her impressions of that.
THE COURT: Allowed.
The jury will disregard her
impressions of Mr. Reichenbach's mind set.
Next question, please.
BY MS. ALLISON:

Q. So with respect to the changes that
Mr. Reichenbach described to you, just [
think you summarized those as the changes to
the wall configuration, the and the septic.

Does that cover the changes that he
described at that time?

A. Yes.

Page 2597

Q. Okay. And what was your reaction to
that?

A. Italked to him about moving
the septic because that was one of the most
important things we had  from my opinion,
that we had talked about in the original Order
of Conditions. And he said, This is what Tom
Hardman wants to do, so Tom is moving it.

Andthen he also, as we were standing
in the circle, he said, The Haydock family
gets too much benefit of the common land for
the circle. You know, it's I would like to
move the paved portion of the circle to the
center of the easement area.

And I said, But the Mattarest this
1s where the Mattarest circle has always been.

Andhe said, Well, you get the benefit
of more of the land on your side.

And when I, again, just started to
say, But this 1s where the driveway has always
been, John said, I could take a chainsaw and
cut down every one of your trees if I felt
like 1t in the common land.

MS. BONNET HEBERT: Objection,

I was
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Your Honor. This 1s not responsive to the
question "What was your reaction to that?"

THE COURT: Sustained.

MS. BONNET HEBERT: I would move
to strike that testimony.

THE COURT: Anything regarding
that 1s stricken.

The jury is to disregard it.

BY MS. ALLISON:

Q. Following the discussions of the
changes with Mr. Reichenbach, did he say
anything else to you during that meeting?

A. Yes, he did.

Q. What did he say?

A. He said that he was unhappy with where
the Mattarest circle was located, and he said
that he would be entitled to take a chainsaw
and take down all the trees in the common land
n front of our house.

Q. How — how did you feel after this
discussion?

A. Iwas shaken by that. I had never
seen him talk like that.

Q. We we've heard reference in

Page 2599

questions that Plaintiffs' counsel tried to
ask of you last week about e mails that you
sent, heated e mails.

How were you feeling at the time that
you sent those e mails?

A. This this conversation

MS. BONNET HEBERT: Objection.
was
MS. BONNETHEBERT: Your Honor.
THE COURT: Well, overruled.
Just try to answer the question
directly as you can.
How were you feeling at the time you
sent those e mails?

A. Twas feeling very upset after this
conversationwith John Reichenbach.
BY MS. ALLISON:

Q. Sothis we'retalking about I
think you said around the end of September
2010, right?

A. Yes.

Q. So before the Reichenbachs decided to
make these changes to their plans, was it your
understanding that construction was going to

A.
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kind of begin in earnest in September 0f2010?

A Yes.

Q. Anddid you become aware of any
concerns or I should say did you or any of
the other neighbors have concerns about sort
of the start of construction?

A. There one of our neighbors had
general concerns about construction
beginning.

MS. BONNET HEBERT: Objection.
Calls for hearsay.

THE COURT: She hasn't said what
it1s yet.
BY MS. ALLISON:

Q. I'm justasking you for your
understanding of concerns. So you don't have
to please you don't have to testify to
any particular discussion.

A. Okay.

Q. Allright?

A. Okay.

There were generalized general
concerns.

Q. What were the nature of the concerns

Page 2601

about the impending construction?

A. There hadbeen thisis a very
difficult area to work in, and there had been
experience in the past

Q. What do you mean by "This is a
very' what area are we talking about?

A. Mattarest Lane.

Q. Okay.

A. This narrow area of Mattarest Lane.

And in the past, there had been
difficulty during construction with damage to
properties. And one of the neighbors wanted
to hire an attorney to represent the group
Just to make sure that the neighboring
properties would all be protected, you know,
during, you know, mostly about the  in the
beginning, there was no real scope of work.

It was just we need to make sure our
properties will be protected.

Q. And when you say "represent the
group,’ you mean any neighbors who shared this
concern

A. That's night.

Q.

about the construction?
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A. That's night.
Q. So later that fall, did you did you
learn more about the changes any more

specifics about the changes that the
Reichenbachs were planning to make?

A, Yes. AndI can't remember exactly
when I got a copy of their Amended Order of
Conditions plan. It was in October I think.

Q. And it was when you received a copy of
this new plan that you understood more about
the nature of the changes they were going to

make?

A. Yes.

@. Andwhenyou well,let me show you,
actually, exhibit previously marked Exhibit
17.

We're shovving you a copy of a
document an e mail from John Reichenbach to
several individuals, and you're you're on
here as well, from November 2, 2010

A. Yes.
Q with an attachment?
A Yes.
Q

. Is this when you received the plans,
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the new plans?

A. Yes, thisis.

Q. And was this e mail the first time
that you had a more detailed description of
what those plans might involve?

A. Yes.

Q. So whatdidyou generally, what did
you undetr-stand the changes to the plan to
include at that time?

A. Therewere changes to the shape of the
retaining walls, the proximity to the south
property line. It was, you know, very, very
close to the Sullivan property now. The
septic system had been moved from the --
closer to the Mattarest Circle back toward the
house and closer to the resource area again.

Q. SolI just want to be sure I understood
that.

Ithad been moved ithad been
closer to the Mattarest Circle originally, but
it was moved closer to the house?

A. Right by the front of the house, yes.

Q. Okay.

A. And there were -- the driveway was
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different because of the septic now being
located in the drive  the area of the
driveway, and there were other modifications
to things like terraces.

Q. So on the driveway, we had seen in
earlier exhibits three different potential
alternatives.

Did this new plan show any of those
three alternatives?

A. No. Itwas diffierent. The elevations
were different. There were drainage was
going to be different. So this was a
different version. I'm sorry. Those were the
main things. There were smaller  smaller
changes, too. These were the most
significant.

Q. Okay. Understood.

So after receiving this
information about these plans, did you did
you get gain any understanding of when the
Reichenbachs were proposing to build the
retaining walls?

A. Probably not the first week of
November. Ididlater on.

more

Page 2605

Q. Later on. Okay. So let's talk about
so what happened  after receiving these
plans with the changes, what did you do next?
A. Ttried to arrange a meeting with
neighbors and family members, the people who
were who would be interested in attending
the meeting. And it was I think it was
just here in the e mail, but I think John said
this is going to be heard on November 9th, and
he wanted a list of all of our concerns before
that time.
I didn't have enough time to set up
that meeting. It was people weren't
available. I was available, but, you know,
Ulla was not. I don't think Sam was. So I
conveyed that information to Jobn.
Q. So Mr. Reichenbach asked you for a
list of all concerns, and you were trying to

pull everyone's concerns together; is that
right?

A. Yes.

Q. Okay.

A. Yes.

Q. Andthe I'mgoingtoshowyou a
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THE COURT: You can answer
that.
BY MS. ALLISON:

Q. Soin that third paragraph down where
Mr. Reichenbach is describing the negotiations
about the Sullivans' gully, is that consistent
with what happened with respect to the
Sullivans' gully?

A. No,it'snot it's not accurate.

Q. And in what way is it inaccurate?

A. Well, we first of all, John
Reichenbach originally showed the retaining

walls for his permits for his Notice of
Intent. There was always in the beginning a
retaining wall.

Andit we began discussion about
filling the gully as an option in January
January, maybe early February. And we had
several meetings with Ulla Sullivan, but they
were not forced to go the retaining wall route
because of what the Sullivans did. It was
they had always used the retaining walls in
the beginning, and 1t was probably I
approached John about filling the gully in

Page 2611

January.
Q. And again, this
to whether the Sullivans wanted to give them

this is an issue as

access to the Sullivans' property, right?

A. That's correct.

Q. Then let's just turn the page. Very
top of the next page, Mr. Reichenbach says
that "Tom Hardman found that and Attorney John
Bentley had been engaged by Tim Haydock and
Barbara Moss."

Do you see that?

A. Tsee that.

Q. Is that accurate?

A. No. Actually, John Bentley was hired
by Jim Fitzgibbons for people who lived on the
street, on Mattarest Lane, for a group of
people, but we did not hire John Bentley.

Q. And John Bentley was hired in
connection with what  what issues initially?

A. Protecting the properties from impacts
of construction.

Q. Which you described a few minutes
ago?

A. That's right. Initially, that was his
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scope o f work in the beginning.
Q. A couple of paragraphs down,
Mr. Reichenbach refers to a coastal bank
delineation approved by the Conservation
Commission in 2009.
Do you see that?
A. Yes.
Q. As of the date of this e mail,
November 2010, had you ever seen a copy of the
site plan that the Reichenbachs had submitted
to the Conservation Commission at that in
that 2009 submission?
MS. BONNET HEBERT: Objection.
A. Inever
MS. BONNET HEBERT: Objection,
Your Honor. This is getting into relitigation
1ssues again.
THE COURT: Overruled. The
question was. Had you seen the plan.
A. No.
BY MS. ALLISON:
Q. Soyou wesaw at the beginning of
this e mail that you were making an effort to
set up a meeting with the neighbors.

Page 2613

Did that ever happen?

A. Yes.

Q. When did that happen, again, to the
best of your memory?

A. Mid-November of '15, or something like
that. Actually, I don't remember the date.

Q. There might be a reference in the
e mail, but it was shortly after this
e mail

A. Maybe --

Q.  there was a meeting?

A. --aweek or ten days afterwards,
yeah.

Q. And who attended that meeting, the
neighbor meeting?

A. Well, John Bentley was there, and Ulla
Sullivan. Ithinkactually Arthur Huguely
attended that hearing. Jim Fitzgibbons. I
was there. John Reichenbach. Did I say Ulla?
And I'm not sure if Sam -- I'm not sure if Sam
Haydock was there for that one.

Q. Okay. And what was the what was
the topic of that meeting with the neighbors
and the Reichenbachs?
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A. The Amended Order of Conditions plan.

Q. Did you share the concerns that you
described for us here?

A. Yes, inmore detail.

Q. And were there other than the
concerns that you've already described, did
you discuss anything else during that meeting
with the neighbors?

A. NotthatIrecall right now.

Q. At some point, did you receive more
detailed plans of showing the construction of
the retaining walls themselves?

A. 1did, and actually there was
something that was  let me think fora
second.

Q. Just to be clear. After the meeting
with the neighbors, you received a plan of the
construction of the retaining walls
themselves?

A. Right, but that thatactually I
recall now that I asked John Reichenbach
during that  we were talking about the south
retaining wall specifically in the beginning,
andI asked him how thick the veneer the

Page 2615

stone veneer was going to be on the walls.
Andhe Johnwas sitting next to me, Tom
Hardman was sitting I guess I should of
said Tom Hardman was at the meeting, too.
And Tom Hardman was sitting next to
him. And they said "The veneer,” which 1s the
stone face on the wall, "would be about six or
eight inches.” And they said that they would
provide "they were going to provide the
engineering plans now for their walls to us."

Q. And that's what you received later
after the meeting?

A. Yes, I think we received them about a
week later.

Q. And when you received those
engineering plans for the wall, did you have
any further concerns about it?

A. Yes, [ was upset.

Q. What
you received those plans?

A. Well, John told me in the meeting with
Tom Hardman that the veneer they were only
going to put six or eight inches of stone on
the face of the wall, and their plan showed 24

what were you upset about when
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inches or more of stone. I mean, boulders on
the side of the wall.
The reason I wasupset is you have so
little space, but now you're expanding these
walls in all direction. And I just felt like
John Reichenbach hadn't been truthful. I
mean, he looked me right in theeye and told
me it Was going to be a six or eight inch
veneer, and it Wasn't.
Q. Allright. So following was there
a Conservation committee — Conservation
Commission hearing set up to evaluate the
Amended Order of Conditions around that time?
A. Inthe begmning of December, yes.
Q. Anddidyou did you attend that
hearing?
A. Yes.
Q. Andin
were raised during that hearing with respect

what was the topics that

to the request for an Amended Order of
Conditions?

A. Sowe were looking at the
drainage, because that was always part of the
you low, I

again,

issue. Some of the things I
Page 2617

didn't go into the other details of all the
other smaller changes there had been, that
they were making changes to the swale, the
location of the pipe that was conveying

Q. These are drainage issues?

A. These are drainage issues.

Q. Okay.

A. They were changing, youknow, erosion
control methods. So these were the
were the lesser changes. They had all
impacts, but they were the lesser changes.
And that's what we talked about during that
hearing.

W e talked about the fact now that the
wall was coming it appeared to be within a
foot of Ulla Sullivan's property, and we

these

wanted to know how the swale was going to work
with that sort of obstruction to where the

swale was originally supposed to go. So we

had a lot of questions about the south wall,

you know, these large

stones, everything was expanding, the whole --
rather than getting smaller, all of this was
expanding.

with using these
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AndI the Reichenbachs, I think at
that hearing for the first time, said that
there were going to be -- oh, I think
trying to think if they...

I don't think they I'm sorry.

There was  there was more discussion the
following month.

Q. So that hearing was continued to a
later hearing

A. Itwas.

Q. for further discussion?

A. There was discussion about drainage on
the north side. Ithink the Conservation
Commission wanted a dry well to handle runoff.
They also wanted piped drainage now going out
toward the coastal bank. Mike O'Reilly wanted
that.

Q. And so, if the hearing was continued
until to when, to have further discussion

on these issues?
A. January.
Q. The following month?
A. That's right.
Q. And is that a hearing that took place

Page 2619

on January 11, 2011?

A. Yes.

Q. And who who attended that hearing
for the neighbors, for the abutters, that you
can recall?

A. John and Lynn were there. They had --
Attorney Feingold was there.

Q. So thisis okay. I had asked you
about the abutters, but that's fine.

A. Oh, I'm sorry.

Q. We can start with the Reichenbachs.
A. Oh, oh.

Q. Who attended for the Reichenbachs?
A. For the Reichenbachs,

Attorney Feingold was there. Lynn and John
were there. Their builder, Lars Olson, was
there. And I don't know if there was anyone
else.

Q. For the neighbors, who attended?

A. So theneighbors, John Bentley was
there. I was there. Sam, Ulla Sullivan, and
Jim Fitzgibbons may -- may or may not have
been there.

Q. Dr. Haydock wasn't at that meeting?

O'Brien & Levine, A Magna Legal Services Company

g I TE= A OV

NN NN e e e e e
A WNMR=OWOU IS E WN

O 00 O b WN—

—
AW N = O

15
16
17
18
19
20
21
22
23
24

Trial Day 11
February 27, 2023

Page 2620

A. No.

Q. What topics were discussed at that
meeting?

A. Again, you know, the impacts and the
drainage. And I think Sam, at that meeting,
said we had hired John Queen, a structural
engineer, to look at these walls and the
impacts of the walls. And he asked for time
to have you know, after the Christmas break
he had asked for, you know, a two week period

so that John Queen could actually evaluate the
new wall design.

Q. And did the
grant him that time?

A. No.

Q. Sowhat what happened? How did
that how was that meeting resolved?

A. They granted their Amended Order of
Conditions.

Q. The Commission granted the amended
order to the Reichenbachs at that meeting?

A. Yes.

Q. So what did you
after that meeting was over?

did the Commission

what did you do

Page 2621

A. John Bentley, Ulla, Sam, and I walked
out into the hallway. We walked over to the
side to not be next to, you know, the
Reichenbachs and their sort of team. We
walked over to the side and discussed what had
happened and what our steps might be to
address the fact thatthe Commission didn't
listen to our concerns and had just issued a
permit without giving us extra time to look at

1t
Q. Did you speak to Lynn Reichenbach
after that meeting?
A. No.
Q. Did you speak to anyone who was there
with the Reichenbachs after that meeting?
A. No.
Q. Did after you you said you were
standing with Sam and Ulla and others.
So what did you do after you finished
your discussion with your group?
Imean, I
remember I was standing next to John Bentley,
and I think Sam was on the other side of him.
We were sort of in a line, and the

A. Well, we were discussing
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(Brief pause.)

COURT OFFICER: Allrise for the

jury.

(Jury enters the courtwroom.)

COURT OFFICER: All the jurors
are present. Court is now in session. You
may be seated.
THE COURT: All night. Further
cross examination of Miss Moss.
COURT OFFICER: Watch your step.
THE CLERK: Ma'am, you
understand you're still under oath from
yesterday?
THE WITNESS: Yes.
THE CLERK: Just do your best to
speak in the microphone.
THE WITNESS: Yes, thanks.
THE CLERK: Thank you.
THE COURT: Please.
MS. BONNET HEBERT: Can you hear

Page 2897

me okay?
THE WITNESS: Yes, I can.

BARBARA MOSS,
witness called on behalfthe Defendants,
having been previously sworm, testifies and
states as follows:

CONTINUED CROSS EXAMINATION

BY MS. BONNET HEBERT:

Q. Good afternoon, Miss Moss.

A. Good afternoon.

Q. Ibelieve you testified yesterday that
Dr. Haydock was working full time as director
of an emergency medicine department at a
hospital in New York up to about 2014; is that
correct?

A. 2013 or'14. I can't remember when he
went from one hospital to a different
hospital.

Q. And was he also doing consulting work
at that time that was based in New York?

A. Yes.

Q. AndsoIthinkyou said he would be in

O'Brien & Levine, A Magna Legal Services Company
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1 Nonquitt during that time period two or three
2 weekends per month; is that correct?

3 A, And that time period means...

4 Q. Through

S A. Through 2013 and '14.

6 Q. 2000 Ilet'ssay2010 to 2013, '14.
7 A. Itreally did vary because sometimes
8 hecame 1n the early years he came up to

9 work at St. Luke's Hospital in the emergency
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department in New Bedford, and I think that
was twice a month. And then we would try to
come and spend weekends and not be working.
So it would vary. Ithink we spent a little
more time as it was 2014, we were there more
often.

Q. I think you also testified that you
would be in Nonquitt much more routinely or
frequently than Dr. Haydock, correct?

A. Yes, it varied again for me as well.

Q. And the 28 Mattarest Lane, you
consider that your home, true?

A. Yes.

Q. Andyou,I believe, heard
Miss Sullivan testify today that you're —

Page 2899

you're always there for her helping her out,
yes?

A. Yes.

Q. And you spent many days there to walk
down to the Haydock family property to the
beach in front of that property, correct?

A. Yes, many days, yes,I [don't know
how many, "many" days are, but I'm there.

Q. And you watch over the Haydock family
property, true?

A. T yes, Ido.

Q. Andyou also spent time helping to
maintain that property? Because I think you
said it's a hundred year old building so
there's always things that need to be done,
true?

A. Yes. Imean, justeven getting some
deliveries. I'm

Q. I think you said light fixtures,
plumbing repairs, decorating work, general
maintenance, letting workers in for the
furnace, making deliveries, things like that;
does that sound right?

A Yes.
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A. That's nnght.
Q. Andso is it your testimony that you
had no idea what the impact would be on the
Reichenbachs' project if you revoked their
original Order of Conditions which would be
the primary thing they needed to start any
construction on their home?
A. Tdon't think we had had a
conversation about that, no. It was just
about getting the permitting correct was the
only information I had at this point in time.
Q. You were trying to get the permitting
revoked, correct?
A. The resource area delineation
Q. You were trying to get the permit, the
original Order of Conditions revoked, correct?
A. To show the correct delineation, yes.
Yes, that's right.
Q. Which would have the effect of
stopping any construction of the Reichenbachs'
home, correct?
A. Yes, I guess so. Again, the
wrote this
MS. BONNET HEBERT: I move to

when |

Page 3100
strike everything after "yes."
A. Okay.
THE COURT: Overruled. Next
question.

BY MS. BONNET HEBERT:

Q. At some point, the appeals process for
the Amended Order of Conditions was resolved
favorably to the Reichenbachs, correct?

A. Yes.

Q. It went through the adjudicatory
appeal process up to the commissioner of the
DEP, and they issued a final decision in the
fall of 2011, correct?

A. That's nght.

Q. And that decision upheld essentially
the Reichenbachs' Amended Order of Conditions,

correct?

A. That's right.

Q. And that would allow them to move
forward with building their house at that
point finally, correct?

A. Yes, building under the amended order.
That's comect.

Q. And so I want to jump forward a bit.
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Between the time that that Amended
Order of Conditions was finally approved and
they could move forward and early 2013, the
Reichenbachs did, in fact, begin construction
on their house, correct?

A. They actually began it before the
Amended Order of Conditions was issued.

Q. Under the valid building permit for
the retaining walls that had been upheld by
the ZBA in the spring of 2011, correct?

A. Yes.

Q. Okay. And so they began that and
shortly thereafter began construction of their
home, correct?

A. That's right.

Q. Anditcontinued throughout 2012,
correct?

A. That's right.

Q. Andatsome pointin 2013, you went to
Mike O'Reilly to complain about what you
considered to be unpermitted changes on the
plan; isn't that correct?

A. Ithink whenyou say "went to
O'Reilly," do you think I wrote to him?

Page 3102

Called? I mean, just

Q. You contacted

A. Contacted

Q. You contacted the Conservation agent,
Mike O'Reilly, to complain that, in your
belief, you had concerns that there were
unpermitted activities, unpermitted work
happening on the Reichenbachs' site over the
period of 2012 and into early 2013, correct?

A. Yes. Ican'trecall if I was the
first person to contact him, but I was one of
probably three people. I don't recall that I
was the first.

Q. But as of that time, you did have an
understanding that with almost a hundred
percent certainty, there would be changes on
any construction site that would not be
expressly depicted on a plan, correct?

A. Yes.

Q. So changes, variations, adjustments
for unforeseen circumstances, you understood
that to be true, correct?

A. Thatcan be true, that's correct.

Q. And you understood that most often
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Q. What was that?

A. I'm anemergency medical
I'mjust see, this is what I'm doing.

Q. Emergency medicine, is that what you
refer to?

A. Yes. Emergency medicine, yes.

Q. And about how long did you practice
emergency medicine?
A. About 45 years.

Q. And during that time, where was your
practice located?

A. Mainly New York and somewhat in
Massachusetts.

Q. Do you recall over that period of time
how much of your practice was in New York
versus Massachusetts?

A. Very much mostly in New York.

Q. Soyourparents atone time owned 28
Mattarest Lane, right?

A. Mygrand my grandmother,
grandfather.

Q. Did Dbefore you before you owned
it, did anybody else in your family own it?

A. My Uncle Billy owned 28.

I'ma

Page 3356

Q. Okay. And did you spend time there as
a kid?

A. Notsomuch there. I would be more
downin at 30, but I would go up there
some.

Q. Well, okay. So sometimes I confuse
these two properties as well.

So 30 is the Haydock family property,

right?

A. Right.

Q. And 28is where you reside when you go
to Nonquitt now, next door, right?

A. Yes.
Q. So as akid, you went to 30?
A. Yes, [ did.

Q. And let's just sort of jump ahead.
You and Barbara Moss recently were

married, right?

A. That's correct.

Q. But you have children from a previous
marriage; is that right?

A. That's correct.

Q. So we talked about you being an
emergency medicine physician. I want to talk
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about a little bit about your work history
during relevant times.
Can you describe what your work looked

like from the period 2008 to 2010.

A. Yes, I think I could. That particular
sequence in that time?

Q. What you were doing for work.

A. Working in emergency rooms mainly.

Q. Whereabouts?

A. InNew York.

Q. Do you remember what hospital?

A. Yes. It's the White Plains
White Plains Hospital.

Q. And you were working in the emergency
room there?

A. TIran the ER there, yes.

Q. Did you have any other work
obligations during those two to three years?

A. Tdid

Q. What were they?

A. Iworked at other emergency rooms
part time in the Westchester area and
sometimes in the lower Bronx for other work or
Jjust to do 1t and teach, things like that.

it was
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But that  those are the main things.

Q. Did you do anything outside of the
hospital for your profession, like for a state
board or anything?

A. Yes. I was the director
director. I should say I was I was running
the I'm blanking on the main thing, the
the entity that managed the West  the
emergency services in New York State, and I
was Iran that personally for four to six

or not the

years.

Q. Where was that located in terms of
your obligations?

A. Iwouldgoup to Albany, you know,
usually a couple of times a month and go up
and run the department.

Q. So during this period of 2008 to 2010,
do you recall about how many hours per week
you were devoting to all of these
responsibilities?

A. Imean, around 100 hours.

Q. That's a lot. Why would you want to
work that much?

A. That's a good question. Sometimes you
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start, and you get excited, and you doit.
You teach. You do other things, and you
expand your practice, and you enjoy it. And
that's, I guess, what happened. And I even
came and worked in  here in Massachusetts.

Q. Whereabouts?

A. St Luke's. For those of you that
have been to that hospital, I did that for, I
think, 17 years.

Q. So let's move ahead to the next two
years.

From, say, 2010 to 2012, what did your

work situation look like then?

A. Pretty much the same at that point.

Q. Wereyoustill running the emergency
room at Westchester?

A I--
Q. I'm sorry. White Plains.
A. Yes.

Q. Were you still working at the
Westchester hospital, too?

A. Yes.

Q. Were you still on that New York State
board in Albany that you just described?

Page 3360

A. Yes.

Q. Did you work at St. Luke's during that
time?

A. Ithink by thenI
again? Itwas '8 to'12.

Q. Now I'm talking about 2010 to 2012.

A. Yeah, so maybe getting

what was the year

I stopped
slowly to stop doing that.

Q. So how did your weekly hours during
this two year period compare to the previous
two year period?

A. Notvery much, I've got to say,
because that that was one of the smaller
things [ was doing.

Q. I'm sorry. Do you mean not very much

different or

A. Not
stopped from going to St. Luke's, I

Imean, whenI whenl
went
only was doing that two days or three days a
month.

Q. So I'm asking you, Tim, about your
overall hours worked per week during the years
2010 to 2012.

A. T would still say it's about 100
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hours.
Q. Soitlooked alot like the years 2008
to 2010?
A. Yes.
Q. How about the next two years? No, [
will not be going for two years up until
today. But for 2013 to 2014, what did your
workload look like then?
A. TIstarted to slow down. I was no
longer running ERs. I was leaving -- I think
I got a little -- a few years later, I was --
I stopped that, what I was doing up in Albany,
and I was teaching in some -- another hospital
in Westchester County during that time as I
got out of the other hospital in White Plains.
So I was still working and -- but not as much.
So I would say -- I would say I was down to
about 60 hours a week.

Q. Were you still on that state board in
Albany during that time?

A. Iwas just getting out of that by
then.

Q. Solet's start focus a little bit
more on the specifics of this case.

Page 3362

Do you recall — before the

Reichenbachs bought the property at 29
Mattar-est, did you know who John Reichenbach
was?

A. Yes.

Q. And how did you know him?

A. Through Nonquitt. Asa you know, a
small place, everybody sort of knows
everybody.

Q. Is that because Mr. Reichenbach had
been coming to Nonquitt before that?

A. He was there. I'm not sure when he
buthe Ithinkhe hehad a father there,
and I assumed they were  he was part of that
family.

Q. Didyouknow Mr. Reichenbach well?

A. No.

Q. At the time Mr. Reichenbach bought the
property well, the Reichenbachs bought the
property at 29 Mattarest in 2008.

Did you have any opinion of Mr. or
Mrs. Reichenbach?

A. No. I knew whotheywere,and I

they seemed like normal people.
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Q. So after they bought the property at
29, but before they started building anything,
do you recall meeting Mr. Reichenbach?

A. Yes. He Ithink Ireally met him
when he came with his wife over to our house
at 28 in Nonquitt, and they came by and sat
withus. And as they were getting the house
from my Uncle Billy when he died and the rest
of the family left, I
with us and possibly help with them to getting

they came by to meet

to their own home.

Q. Do you recall what you discussed with
them at that meeting?

A. Mainly just getting to know them a
little bit, and Margaret and I think Barbara
did some going around the house and other
had some things they were looking at while I
was with  withJohn. AndI think we were
together about an hour, maybe an hour and a
half.

Q. Did either Mr. or Mrs. Reichenbach
speak to you about any plans for the new home?

A. Somewhat. A little bit. They were

just  you lnow, they were interested
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obviously in finding out a little bit more

about perhaps the neighborhood where we were
or we are, and so that that's that's

what happened.

And then we met with them again, I
think mainly with John with his  he brought
it had the  whatever you
call them, you would know, when the the

some things with

paper that has the picture.

Q. Plans?

A. The plans, yes. Okay. And basically,
that was beginning of their, I think plan to
build and get their thing going.

Q. Does anything about either of those
meetings stand out to you in your memory?
A. Not particularly. I do one quote from
John that he wanted to have, youknow, the

biggest home in Nonquitt.

Q. I'msorry?

A. Impressive, I should say.

Q. Do you recall Mr. Reichenbach ever
mentioning anything about using the Haydock
Family property driveway?

A. Yes. There was talk about the
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driveway, and the driveway which was it's
1s a small driveway, which was being used not
just by 30, the other that's the other
the main house that was  my grandmother
built. But anyway, so that was right down
right down the right hand side of the of
Number 30. And so it was right up against the
property where their house was going to be and
where the  the tennis court was.

Q. Do you recall Mr. Reichenbach
discussing that when you first met with them?

A. Andwhatmy my Uncle Billy, who was
in 29, that house, my mother had made a deal
that he could go and use a little appendage to
the hospital to

Q. Iunderstand. I'm just going to stop
you right here.

A. Yeah

Q. Just because you're absolutely
everything you said, I think we've established
before. So

A. Uh huh

Q.  just to save ourselves some time
about what the easement is, what that previous

Page 3366

driveway easement was.

My question is: Did Mr. Reichenbach,
when you met with him, ask about that
driveway?

A. Yes, hedid.

Q. Do you recall him asking about it
after that meeting?

A. Yes.

Q. Did he ask about it a lot?

A. Yes.

Q. We can get back to that after. I want
to talk about issues that you may have been
concerned about with regard to the
construction of the Reichenbach home, and I
know it was a long time ago.

But after you became aware of their
plans to construct the house, do you recall
having concerns about their proposed plan?

A. T was willing to have anopen  open
ideaor first and see how it was going to
go and [ was willing to  to work with them.

Q. Do you recall — as the plans
proceeded, do you recall having concerns about

certain aspects of the plans?

Pages 3363 3366

888.825.3376 - production@court-reporting.com



John Reichenbach, et al. vs
Timothy Haydock, et al.

T80V ®N R WN -

- —
S W N

15
16
17
18
19
20
21
2
23
24

23
24

Page 3367

A. Well, I, you know, like I think
it's  itis true that it's a tight area
where we where we are, of course, notas
well, there are smaller places in Nonquitt.
Butitwas it was atightarea, and the
1ssues were  there were some issues.

Q. Were you ever concerned about the
proposed elevation of the project?

A. Well, I was concemed if things got
too large in their

sort of exposed  you know, just it inter
it got tight around  between that house, 30,
and Ulla, very tight.

Q. Were you concerned about the coastal
bank at all?

A. Yes.

Q. And how so?

A. Well, I mean, it's just something that
you want to have that's in the area that gets
sort of  sort of keeps the
and doesn't get damaged by too much work being
and,

you know, and being  getting very hard to

work in smaller to the the ways.

the scale and -- and

the area solid

done, too much stuft going around and

Page 3368

Q. And there's been a lot of testimony
about this retaining wall. Are you familiar
with the retaining wall?

A. Which one?

Q. The retaining wall at 29 Mattarest.

A. Well, the one that goes around the --

(Witness indicating.)

Q. Correct.

A. Okay. Sothatwas --

Q. Did you have any concerns about the
retaining wall?

A. Yes.

Q. What were those concerns?

A. Well, they were very large. 1 was --
of course, since 30 was my main interest
really other than 28, but the -- that
particular area on the north side was very big
and moving, seemed to get -- be moving closer
to 30 and getting tighter and tighter in the
beginning for a while.

Q. Andwhyisthata concern?

A. Because it takes away the space and
1s -- [ think my brother talked about the --
what's it called? The -- the resource area

O'Brien & Levine, A Magna Legal Services Company

O NN AW~

——
N — o ©

13
14
15
16
17
18
19
20
21
22
23
24

i~ V- N R B NV, I NI VS S

- — —
W N

15
16
17
18
19
20
21
22
23
24

Trial Day 13
March 01, 2023

Page 3369

and there was  and we had some concerns
about how that was being used.

Q. What about drainage? Did you have
concerns about drainage?

A. Yes.

Q. And what were those concerns?

A. Lots of lots of water
My ears.

It's  that that side
of the at least for us on our side, there
was a lot more water coming down into our
house and down our driveway once it used to
go both sides of my uncle's house, but this
time 1t that got elevated in the middle and
it just, you know, it squeezed us
right down into basically almost our garage.

Q. Were those — were the concerns you
just described, was that did you believe
that was impacted or related to the retaining
wall in any way?

A. Well, yes, it was squeezing things to
the north and there was
issues in there that very important, which
I can never remember the names of because I

€xcuse me.

there was

the water

there were other
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don't really
my brothers were because I was so busy in
New York. But
inthattight area.
And then you have the easements that I
think you just heard about today that were
going down that same spot and just
1t was just very tight.
Q. Do you recall after construction
started having any additional concerns?

A. T inthebeginning, I 1
didn't I wasn't around that much. Maybe a
little bit more in the summer.

Q. Is that because you were working so
much?

A. Yeah. AndIwas working Iwasin
ERs that I was running, so I was basically
doing that full time. So I would get up there
for an occasional weekend or whatever, barbara
and I could go up. But I just couldn't spend
that much time up there.

Q. Specifically, though, during
construction, do you recall having concerns
about the transformer?

I was not nearly as active as

but there was clearly issues

and then
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particularly going on with initially the
the access for the forthe Reichenbachs.
And they were using our
use our our driveway during that —-a
year I think about two years so that
until they got situated with their own
driveway.
Q. But the driveway you allowed them
to use the driveway until construction
started, right?
A. Yes.
Q. So I'm talking about after
construction started.

Let me give you an example. Did
equipment ever drive on to the Haydock family
property during construction?

A. Iwouldsayvery yeah, quite
quite a bit.
Q. And did that ever affect the Haydock
family property in any way that you observed?
A. Yes.
Q. How so?
A. Well, there were people coming in all
the time, especially in the beginning, or if

we allowed them to

Page 3423

we weren't there, they — we would have cars
mour inour Inour inour house
down on 30 quite a bit.
Q. Did so did contractors park on
Mattarest Circle a lot?
A. Tthink sometimes that's true, yes.
Q. And was that ever a problem for you?
A Ttwas it was tight, and
I think 1t was a problem.
Q. Andhow was that a problem?
A. Just traffic, and if the if the
circle would block and we would get blocked at
30, and even in 28, we would get blocked.
There were so many cars or trucks or whatever
on some days, you could never get out or in.
Q. So are you saying so were you
were you or anybody that was visiting or
working for you ever blocked from coming out?
A. Absolutely. And I would say
frequently 1f T was there.
Q. I want to talk about just some
specific allegations that we heard about from
other people testifying at this trial. Okay?

And I want to start with this supposed

1twas
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meeting with Ray Oliver.
Do you remember testimony about that?
A. Yes.
Q. And that was Nan Sinton who testified
about that.
Were you here when she testified about
that?
A. Twas,yes.
Q. And she described a meeting
early morning meeting between you and Ray

an

Oliver that she was at.
Do you recall that?
A. Yes.
Q. And do you recall that meeting?
A. Yes. I mean, I do for the most part,
yes.
Q. What what happened at that meeting?
A. Well, I, as I think I mentioned, that
Iwas actually had a I was off and going
to the to go and work at the hospital. So

there was an early morming day that I went in
there, and there had been a big truck that was
blocked in the circle by Ray, and it was it
was blocking that particular circle, although

Page 3425

notour access.

But we triedto  so butanyway, so [
did call Ray up and ask him whathe 1ifhe
was planning to block I mean get that out

of the circle.

Q. So did you ask to meet him?

A. Yes.

Q. And you met with him in the morning?
A. Yep, we did.

Q. Andwhatdidyou guys talk about?

A. We talked about what we were going to
do with his truck and what he wanted to do and
what he would be  maybe he was hoping he
could get where we would like him to not be
working ifhe didn't have to.

Q. Was thereever an issue with his
trucks leaving ruts on your property?

A. Yes.

Q. Anddidyou talk about that that day,
too?

A. Yeah

Q. Did he apologize?

A. Yes, he was very nice. And we had no
problem with it, and he understood, and he
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wentabout his day.

Q. Do you have any impression, based on
that discussion, of how Ray felt about that
meeting?

A. He was very pleasant. We
were it was about, I think, 6:30 or
something in the moming or maybe 7:00, and he
was we he was very pleasant, very nice,
and agreed.

Andhe, you know, we had actually
initially oftiered to give a place for him to
park when he had his  his truck on one of
our spots. That was before he came in. But
anyway, so, yeah, so we had no problem with
Ray.

Q. So he seemed okay with everything?

A. Yeah,asfarasweknow. He was
pleasant. And then we still had he worked
with us and still ~ we still like him. He's
our buddy.

Q. Gotit. Solet's move on to this
testimony we heard about a supposed
interaction with you and Lars Olson one day.

Do you remember that testimony?

we

Page 3427

Ido.

. You knowwho Lars Olson is?

Yes, I do.

. And I'm referring to testimony that

eror

by Mr. Olson that you approached him one day
while he was working and started talking to
him.
Are you familiar with that incident?
A. Yes. Ibelievel
Q. And so do you remember approaching him

yes.

and talking to him while he was working?
MR. FIELDING: Objection.
Leading.
THE COURT: Overruled.
A Yes.
BY MR. ELDER:

Q. So first of all, why did you want to
talk to him?

A. Well, on that particular day, now, I
hadnevermetRay notRay,butl Lars, I
had never met before.

But anyway, this is a day, it was very
busy on the circle and on the road. And I got

notified I'm not sure who told me, but
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there was a blockage on 30, the house there.
And we tumedout, it was thework one

of the workers who had been working on our
property, which, because he normally does that
and he and they could not get out of our
of 30 and apparently they and they were
stuck for 45 minutes plus. And just there was
somany cars and stuff, things that were going
on, and nobody was around and to move there
was at least one or two  they were, I think,
trucks that were in our property that were
blocking above where they were.
Sowe hadto get them moved out, but
we couldn't find anyone to move the
trucks out because nobody was in them. So
we I wentin while there were other people
there, and one  one of the workers came up
said, Well, why don't you just go ask Lars if
he knows who the trucks are?

Q. Okay. So you went up to Lars after
that?

A. Afterhe yeah, Isaid, Go ahead.

And Lars'sright there. I didn't even

know who he was at that point.

we

Page 3429

Q. And what did you say to Lars?

A. Tasked him if he could help us clear
the -- clear the area around the circle.

Q. Where did that conversation take
place?

A. Right -- I think pretty much on -- a
little bit on the -- on the tennis court.

Q. So the

A. He was standing on the court.

Q. The tennis court that used to be
there?

A. That used to be there, yes.

Q. And so it wasn't near the pool?

A. No, not at all.

Q. Did youraise your voice at all during
that conversation?

A. Icould have a little bit, but that's
nothing really.

And I talked to him, you know, and he

agreed, and he got the truck moved.

Q. Were you frustrated during that
conversation?

A. Not particularly, no.

Q. And I was going to ask you how did
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Lars react to what you said to him?

MR. FIELDING: Objection.

THE COURT: Overruled. Based on
his observations.

A. I would say thathe was  just went
on it -- went about it and got  found the
people and moved them out, and that was 1t.
BY MR. ELDER:

Q. Problem solved.

A. Yep.

Q. And you mentioned before
you actually walked up to Lars to talk to him,
did you ask one of his workers or another
worker what to do?

A. AsTjustsaid, he
said to me that, If you want to get that,
maybe go to that gentleman right there.

That's Lars Olson.

And I said, Oh, okay.

So I wentup. He was standing on the
court.

Q. So based on that, did you feel like
you had permission to walk up to Lars and talk
to him where he was working?

so before

someone came and

Page 3431

A. Yes. It seemed reasonable, especially
since the road was being blocked.

Q. Another story we heard or allegation
we heard involves somebody name LeClair.

Do you remember that person?

A. No.

Q. Do you have any recollection of trying
to stop Mr. LeClair from entering the
Reichenbachs' property ever?

A. Not to my lnowledge. I'm not sure.

a lot of traffic.
Q. Do you remember somebody named Andrew

There are a lot

Dearden?

A Yes.

Q. Do you know who he is?

A. Yes.

Q. Whois he?

A. He's one ofthe guys that works. He,
1 think, later in the course of this of
the ofthe issue, he came in later, I think
around T'dsay I think the house was
almostdone by the time he came in. And so he
was working, managing the people inthe and

stuffin that area.
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Q. He was a manager or a supervisor, you
think?

A. Yes, yes. He was...

Q. Did you ever interact with him
A. Yes.

Q. during construction?

A. Yes.

Q.

All right. Do any of those
interactions stand out in your memory?

A. There were there were a couple.

Q. Did one involve his driving?

A. One of them did.

Q. Can you describe that.

A. Yes. BarbaraandI were walking, I
think Idon'tknow, I think it was just
sort of midday or maybe earlier in the

moming, and we were walking down our little
driveway, and right where the  right where
the curve 1s, the bend, we were just walking
down, and we had gone around  gone around
that bend and and which  which
essentially blocks the view of anyone going
around that corner.

And so we heard a loud sound of a car

Page 3433

coming down the road. And I'd sayhewas
going about 50 miles an hour.

Q. This is Mr. Dearden?

A. Yeah. And weknew who he was, and he
had he was working there for a short
period. And he we jumped into the bushes,
into the nice, sharp bushes.

Q. You did that to avoid his vehicle?

A. Yes, we did. Yeah, we would have been

run over for sure.
Q. And
A. Andsohe Ididyell athim I

said, Stop. Slow down. He stopped. I walked
I talked to him. Andhe he,
youknow, he didn't
he T think he was trying to deal with a
some type of alarm down at the other
at29.

Q. Do youremember generally what year
this was other than at a time when you were
spry enough to jump in the bushes?

A. Itwas, youknow, 2013 maybe,
something like that.

And he was very pleasant. He

down. He
he was actually

down

we
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talked1tout, andhe wetoldhim we
didn't said we wouldn't talk to his bosses,
and he lefit.

Q. Okay. And did you get hurt?

A. No, no. Well just from the prickers a
little bit, but I'm used to that. That's
it's a very 1t grows well down there.

Q. So a different allegation is -- you
know who Mr. Honohan is, right?

A. Yes.

Q. And you heard testimony about
Mr. Honohan supposedly witnessing a trespass
by Barbara at some point.

Do you recall that?

A. Yes.

Q. Did you recall that incident, that
event that Mr. Honohan described?

A. Yes.

Q. What happened?

A. Well, I'm not quite sure what we were
doing, but we were  we were 1n a vehicle.
I'm not sure if it was my truck ormy my
BMW, but we were just I think Barbara

thought that she had  we were we were

Page 3435

going out, [ think, maybe to have dinner or
something, or I'm not sure what we were going
to do, but we were going to go out. And she
felt that she heard a sound of alarim or
something. And being that she really -- with
her long history of -- as starting at the age

of about four, she was -- she would fall. She
loved to go to things and make sure people
weren't burning up or anything, and she would
like to go and see -- make sure that nothing
bad was happening down the road or down the
driveway.

And so anyway I was -- I sort of
backed -- I really just wanted to go eat, but
she was -- she was -- wanted to make sure
there wasn't any kind of an event going on.
So she got out of the car and walked a short
period on a very, very dark night. It was
very night -- very dark. Couldn'treally see
much.

Q. How far from the truck did Barbara
walk?

A. T'd say, if you want, maybe -- I
couldn't really see her but maybe 10 to 15
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Page 3436
feet.
Q. And where were you parked?
A. @ntheedge of the circle right
toward almost at the atour going

down to 30.

Q. Were you parked at all on the
Reichenbachs' property?

A. Iwas onthedirt of the easement.

Q. Gotit.

A. And well on the easement.

Q. Waere the Reichenbachs there?

A Idon't
there.

Q. Did you see them at any time during
this?

A. No, I was just sitting there and then

I don't think they were

Honohan drove in and parked next to me. I was
on the dirt and the circle. He was on the
tarmac right next to me. And and he just
was he came over and started talking to me.

Q. And from your observation, was Barbara
ever on the Reichenbachs' property?

A. Not that I saw, no, clearly not.

Q. Solet's now let's talk about the

Page 3437

stairs. Okay?

Yes.

You know what I mean by "the stairs"?
Yes.

The beach stairs?

The beach stairs.

Do you recall hiring someone to build
stairs to the beach on the Haydock family
property?

A. T was never sure exactly who
one that did it, because I wasn't there.

Q. Were you working?

A. I no. Iwasdown in Florida having
anice time. So he was there
there, and they
couple of people.

Q. ButI guess to my point, you hired
somebody to

A. There were a couple

Q.

A. Yes,yes.

Q. Where were those stairs located?

A. To the north. I'mnot quite sure
exactly. It could have been maybe four

CProPQo»>

the

someone was

and it could have been a

to install stairs?
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Provided by MassDLP:
MassDEP File #:015-2058
eBEP Transaction #:295458
City/TownDARTMOUTH

Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40

And the Dantmouth Wetlands

. Protection Byl
A. General Information ">

1. Conservation Commission ~ DARTMOUTH
2, Issuance a X 00cC b. I Amended COC
3. Applicant Details
a. First Name JORN/MARGARET b. Last Name REICHENBACH
c. Organization
d. Mailing Address 256 HIGHLAND ST.
e. City/Town WEST NEWTON f. State MA g. Zip Code 02465
4. Property Owner '
a. First Name JOHN/MARGARET b. Last Name REICHENBACH
c. @rganization
d. Mailing Address 256 HIGHLAND ST.
e, City/Town WEST NEWTON f. State MA 2. Zip Code 02465
5. Project Location
a.Street Address 29 MATTAXREST LANE
b.City/Town DARTMOUTH c. Zip Code
d. Assesscrs Map/Plaw 94 ¢. Parcel/Lot# 25
f. Latitude 41.54680N g, Longitude 70.93516W
6. Property recorded at the Registry of Deed for:
a. County b. Certificate ¢. Book d. Page
SOUTHERN BRISTOL 6073 68
7.Dates

a. Wate NO! Filed : 9/25/2009 b. Date Pubtic Hearing Closed: 4/27/2014 c. Date OfIssuance: 4/29/2010

8.Final Approved Plans and Other Documnents

a. Plan Title: b. Plan Prcpared by: c. Plan Signed/Stamped by:  d. Revised Final Date: e. Scale:
CULLINAN

SITE PLAN ENGINEERING CO., KENNETH W HODGSON, JR. 4/20/2810 1"=20'
INC.

B. Findings

1.Findings pursuant te the Massachusetts Wetlands Protection Act
Page 1 of 12 * ELECTRONIC COPY
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Massachusetts Department of Environmental Protection ~ Provided S..memcmw
Bureau of Resource Protection - Wetlands &ummwcwuu Muwwow .M.wwwwm
WPA Form 5 - Order of Conditions ¢ ransaction #.

\ City/TownDARTMOUTH
Massachusetts Wetlands Protection Act M.G.L. ¢. 131, §40 fy/lown
And the Dartmouth Wetlands
H. m- natures Protection Bylaw
£ 4/29/2010

This Order is valid for three years from the date of issuance, unless otherwise specified
according to General Condition #4. If this is an Amended Order of Conditions, the Amended 1. Date of Original Order
Order expires on the same date as the original Order of Conditions, 3

Please indicate the number of members who will sign this form. This Order must be signed by
amajority of the Conservation Commission.

The Order must be mailed by certified mail (return receipt requested) or hand delivered to the applicant. A copy also must be mailed
or hand delivered at the same time to the appropriate Department of Environmental Protection Regional Office, if not filing
electronically, and the property owner, if diffierent from applicant.

2 Number of Signers

.Ll\k ¢l \Q-\
[ by hand delivery on Xy certified mail, return receipt requested, on
April 29, 2010
Date Date
F. Appeals

The applicant, the owner, any person aggrieved by this Order, any owner of land abutting the land subject to this Order, or any ten
residents of the city or town in which such land is located, are hereby notified of their right to request the appropriate MassDEP
Regional Office to issue a Superseding Order of Conditions. The request must be made by certified mail or hand delivery to the
Department, with the appropriate filing fee and a completed Request for Departmental Action Fee Transmittal Form, as provided in
310 CMR 10.03(7) within ten business days from the date of issuance of this Order. A copy of the request shall at the same time be
sent by certified mail or hand delivery to the Conservation Commission and to the applicant, if he/she is not the appellant.

Any appellants seeking to appeal the Department's Superseding Order associated with this appeal will be required to demonstrate prior
participation in the review of this project. Previous participation in the permit proceeding means the submission of written information to
the Conservation Commission prior to the close of the public hearing, requesting a Superseding Order, or providing written inflormation
to the Depariment v:oio issuance of a Superseding Order.

The request shall state clearly and concisely the objections to the Order which is being appealed and how the Order does not
contribute to the protection of the interests identified in the Massachusetts Wetlands Protection Act (M.G.L. ¢. 131, § 40), and is

inconsistent with the wetlands regulations (310 CMR 10.00). To the extent that the Order is based on a municipal ordinance or bylaw,
and not on the Massachusetts Wetlands Protection Act or regulations, the Department has no appellate jurisdiction.

Page 11 of 12 * ELECTRONIC COPY
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AUBURN * BOSTON ¢ LAKEVILLE

October 26, 2010
CE# 20830040

Dartmouth Conservation Commission
400 Slocum Road
Dartmouth, MA 02747

Subject: 29 Mattarest Lane, DEP File # 15-2058
Request for an Amended Order of Conditions
Dastmouth, Massachusetts

Dear Members of the Commission:

On behalf of John and Margaret Reichenbach (Applicant) we hereby request an Amended
Order of Conditions for this project. This request is necessitated due to minor revisions to the
type of siltation barrier proposed as well as minor revisions to the shape and location of the
retaining walls. These revisions have developed over tme in working to finalize plans with the
landscape designer.

Enclosed please find the required filing fee, advertising fee and five copies of the revised plan.
We have notified the abutters and loock forward to discussing this request at your next available
meeting. If you should have any questions or need any additional information, please do not
hesitate to call me at (508) 946-9911.

Very truly yours,
Cullinan Engineering Co.,

/DI

Thomas W. Hardman, PLS
Southeast Regional Manager

Enclosures

Copy to: John and Margaret Reichenbach
DEP Southeast Regionat Office

Lakeville Comporate Park
10 Riverside Drive, Lakeville, MA 02347
P: 508-946 9911 F: 508 946-3955

. . . .- vw¥ . .culllnanong.com
Oprapest st 2083004000 Stenden Crder | atier.dko |

THBM_003529
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McGREGOR & ASSOCIATES

“ATTOANEYSATLAW, ¥ C.

15 COURT SQUARE- SUTE 500
BOSTON, MASSACHUSETTS 02108
(617338 6464 =
FAX (617) 338.0737

Luke H. Legere
F.-mail: Begere@mc grogar faw.com
{617) 338-646dext 126

VIAHAND DELIVERY
April 7, 201

Anne Hartley, Case Administrator

Office of Appeals and Dispute Resolution
Massachusetts Department of Environmental Protection
One Winter Street  Second Floor

Boston, MA 02108

RE: ~ Request for Ad judicatory Héaring
DEPFile No. SE 15-2058
Applicant: John B. & Margaret Reichenbach
Location: 29 Mattarest Lane; Dartmouth, MA
Our File No. 2563

Dear Ms. Hartley:

Please find enclosed in the above-captioned matter a Notice of Claim for Adjudicatory
Hearing, filed on behalf of tenresidents of the Town of Dartmouth, which includes a copy of the
Request for Adjudicatory Hearing Fee Transmittal Fonn and the $100 check for the filing fee,
both of which are sent forthwith to the Department’s “lock box.”

Thank you for your attention to this matier.

Enclosures

cc: Dartmouth Conservation Commission (via certified mail)
Mr. and Mrs. John Reichenbach (via certified mail)
Robert B. Feingold. Esq. (via certified mail)
Tena Davies, DEP-SERO (via certified mail)

o 12 P 000642

Printed o recycted paper
12 P 000642
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COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF ENVIRONMENTAL PROTECTION
OFFICE OF APPEALS AND DISPUTE RESOLUTION

Reichenbach

)
In the Matter of ) Docket No.

) DEP File No. SE 15-2058
John B. and Margaret ) Dartmouth

)

)

NOTICE OF CLAIM FOR ADJUDICATORY HEARING
L INTRODUCTION

1. Ten residents of Dartmouth, MA (collectively, the “Petitioners”) hereby claim an
Adjudicatory Hearing to appeal a Superseding Amended Order of Conditions (the “SAOC”)
issued on March 24, 2011 by the Deparmmient of Environmental Protection’s Southeast Regional
Office (the “Department’) approving amendments to an Order of Conditions for a proposed
single-family residential development at 29 Mattarest Lane in Dartmouth (the “Property”).!
Several of the Petitioners are abutters and all are aggrieved.2 Petitioners participated in writing
and orally in the public hearings on the original Notices of Intent and the request to amend the Order
of Conditions, filed a Request for Superseding Order of Conditions with the Department, and filed
written comments with the Depariment prior to issuance of the SAOC.

2. Jehn B. and Margaret Reichenbach (collectively, the “Applicant™) propose to construct a
residence, swimming pool, retaining wall, fill, Jandscaping, and associated features (the
“Project”) at the Property, which consists of less than 1.5 acres. The Property contains Coastal

Bank, Land Subject to Coastal Storm Flowage (“LSCSF”), and associated Buffer Zone.

! Petitioners are Timothy Haydock and Barbara Moss of 28 Mattarest Lane in Dartmouth, MA; Samue! Haydock and
George Haydock of 30 Mattarest Lane in Dartmouth, MA (Timothy Haydock is also a partial owner of 30 Mattarest
Lane); Sacket and Mary Cook of 25 Mattarest Lane in Bartmouth, MA; Paul and Ulla Sullivan of 27 Mattarest Lane
in Dartmouth, MA; and James and Janet Fitzgibbons of 26 Mattarest Lane in Dartmouth, MA.

? Mr. and Mrs, Sullivan, Samuel Haydock, Timothy Haydock, and Gesrge Haydock are abutters to the Property.

12 P 000643
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3. The Applicant filed a Notice of Intent {the “NOI”) for the Project with the Dartmouth
Conservation Commission (the “Commission”) on or about September 25, 2009. The public
hearing was closed on April 27, 2010 and t-he original Order of Conditions (“O0C”) was issued on
April 29, 2010.

4. The Applicant subsequently sought to amendthe OOC by filing with the Commission a
letter request dated October 26, 2010. The Commission issued an Amended Order of Conditions
(“AOOC”) approving the revised Project on January 13, 201 1.

5. Petitioner Samuel Haydock filed a Request for Superseding Amended Order of Conditions
onJanuary 25,2011. The SAOC was issued on March 24,2011. A copy of the SAOC is attached
hereto as Exhibit A.

6. The Commission issued an AOOC and the Department issued an SAOC that would allow
the Applicant to perform work (with more impacts and more adverse effects on more Resource
Areas and Buffer Zone) associated with the construction of a large residence, swimming pool,
retaining wall, landscaping, and associated features. The work would be performed on Coastal
Bank, within LSCSF, and within the 100-foot Buffer Zone to Coastal Bank. This includes three
(3) Coastal Banks on and immediately adjacent to the Property that are not depicted on the plans
approved as part of the SAOC. The Project as approved would directly alter at least two of these
Coastal Banks, and would involve significant work in very close proximity to the third (namely,
a large retaining wall for the pool).

7. The Department issued an SAOC approving a Project that fails to protect the interests of the
state Wetlands Protection Act (the “Act”) and its Regulations and should have been denied, or at
least significantly downsized and properly mitigated. In issuing the SAOC, the Department ignored

numerous, significant revisions that would harmthe interests of the Act.

12 P 000644
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8. The request for AOOC understated and omitted significant changes (and jurisdictional
Resource Areas altered by them) in the required narrative of changes. The proposed revisions
should be rejected, and the Applicant required to file a new Notice of Intent.

9. This Project was designed without regard for environmental impacts. Rather than
studying the site first and designing the Project to fit the Property’s carrying capacity, resource
areas and other natural constraints (consistent with modern principles of low impact,
environmentally sensitive site design), the Applicant has shoehoraed this Project onto the
Property.

10. This notice is timely filed in accordance with 310 CMR § 1.01(6)a) and 310 CMR §
10.05(7)(j) as it is filed within 10 business days of the date on which the Department issued its
SAOC.

11. The Petitioners have standing as ten residents of Dartmouth, and as persons aggrieved, to
file this appeal as parties to this Adjudicatory Proceeding. The Petitioners are prior participants in
the proceeding, having submitted written information and oral testimony to the Commission prior to
the close of the public hearing on the original NOI and the request to amend the OOC, having
requested the SAOC, and having submitted written information to the Department prior to the
issuance of the SAOC.

12. The filing fee and Fee Transmittal Form have been sent to the Department’s “Lock Box™;
copies of both are attached hereto as Exhibit B. A copy of this claim is being sent via certified mail
to the Dartmouth Conservation Commission, the Applicant, the Applicant’s attorney, and the
Department’s Southeast Regional Office.

1L FACTS

13. The Applicant owns the Property, which contains LSCSF and Coastal Bank.

12 P 000645

212



14. The Applicant filed an NOI for the Project under the Act and the Dartmouth Wetlands
Protection Bylaw with the Commission on or about September 25, 2009. The public hearing
was closed on April 27, 2010,

15. The Commission issued the original OOC approving the Project under the Act and the
Dartmouth Wetlands Protection Bylaw on April 29, 2010.

16. The Applicant subsequently sought to amend the OOC by filing with the Commission a
letter request dated October 26, 2010. That request described the changes as “minor revisions to the
type of siltation barrier proposed as well as minor revisions to the shape and location of the retaining
walls.” This description barely scratches the surface of the changes that were actually proposed
(and ultimately approved), and fails to comply with the procedures recommended by the
Department’s Amended Orders Policy. Wetlands Program Policy 85-4: Amended Orders.”

17. In fact, the Project plans that were ultimately approved as a result of the Applicant’s request
changed numerous major components of the Project’s design, including:

Location and configuration of the proposed porch;

Location, configuration, and elevation of the proposed seaward facing terrace;
Configuration, and elevation of the proposed seaward facing lawn area;

Location and configuration of retaining walls and related drainage facilities;

The proposed grading of the property, including swales, slopes, and finished grades;
Inclusion of one additional drywell;

Location and configuration of the driveway and related drainage facilities;
Locationand configuration of the septic system;

Quantity, configuration, and elevation of drainage piping;

Design and configuration of the swimming pool; and
The nature and locations of erosion control devices.

R roEMme fo op

18. In light of these major differences between the plans approved by the OOC and those

submitted with the request to amend the OOC, the Commission should have required the filing of a

* That policy calls for an applicant seeking to amend an order of conditions to produce, among other things, “a
narrative description of what changes have been proposed ... .” The Applicant’s narrative was wholly inadequate,
failing not only to disclose numerous major changes in the plans, but to depict Coastal Banks upon which the work
would be performed.

12 P 000646

213



new Notice of Intent, pursuant to the Department’s Amended Orders Policy. Wetlands Program
Policy 85-4: Amended Orders. The Commission did not.

19. The Commission issued the AOOC approving the revised Project on January 13, 2011.

20. Petitioner Samuel Haydock filed a Request for Superseding Amended Order of Conditions
on January 25, 2011.

21.Inresponse to the Request for Superseding Amended Order of Conditions, Richard W.
Keller, P.E., conducted a site visit ofthe Property on bebalfof the Department on February 23,
2011.

22. Kenneth R. Teebagy, P.E. and John W. Queen, P.E. (Petitioners’ engineers) identified a
host of problems with the Project, which they expressed to the Department in writing.

23. The Department issued the SAOC approving the Project on March 24, 2011. The
Department found the resource areas on the Property to be significant to the following interests
of the Act: public water supply, private water supply, groundwater supply, fisheries, storm
damage prevention, prevention of pollution, protection of wildlife habitat, and flood control (see
Exhibit A).

24. The SAOC is based on the Department’s etroneous findings that the Project as proposed
and conditioned will adequately protect the interest of the Act. [nfact, the SAOC fails to impose
adequate conditions to protect the interests listed above.

25. The SAOC ignores the adverse impacts that the Project will have on Resource Are_as,
haiming the interests of the Act. Specifically, the Project would have adverse impacts on the
interests of storm damage prevention and flood control because:

(a) The Preject proposes work on Coastal Bank that is a vertical butfer to storm

waters without meeting the performance standards for such work. 310 CMR
10.30.

12 P 000647
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(b) The Project proposes work within 100 feet of Coastal Bank that is a vertical
buffer to storm waters without meeting the performance standards for such work.
310 CMR 10.30. The Department failed to properly employ its authority under 310
CMR 10.24(1) to regulate work in the Buffier Zone which will have adverse impacts
upon adjacent Resource Areas.

(c) The Project would alter at least 12,970 square feet of LSCSF, without mitigation
or conditions sufficient to protect the interests of public water supply, private
water supply, groundwater supply, fisheries, storm damage prevention, prevention
of pollution, protection of wildlife habitat, and flood control. 310 CMR 10.04;
310 CMR 10.24(1).

(d) The proposed septic system'’s soil absorption system (which was relocated and
reconfigured by the AOOC and SAOC) would be constructed within fifty (50)
feet of a Coastal Bank located along the Property’s southern boundary. Thus, the
Project is not entitled to the presumption (found at 310 CMR 10.03(3)) that the
septic system would protect the interests of the Act.

26. The Department disregarded the fact that the Project plans do not depict three (3) Coastal
Banks (one on the northern portion of the Property, and two along the Property’s southern
boundary) which would be altered by revised portions of the Project. The plans approved by the
SAQC fail to show any of these Coastal Banks. The Project revisions approved by the SAOC
would directly alter atleast two of those banks.

27. The Department should have required the Applicant to identify these Coastal Banks on its
plans, and disapproved work affecting them.

28. The Project revisions woutd also harm neighboring praperties (particularly the abutting
properties owned by Petitioners Paul and Ulla Sullivan, Samuel Haydock, Timothy Haydock,
and George Haydock) by increasing stormwater runoff onto those properties and constructing a

large retaining wall directly on the southem property line, disturbing and undermining soils on

that neighboring parcel.

12 P 000648
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III. ALLEGATIONS OF ERROR

29, The SAOC fails to protect the interests of the Act by allowing work that would alter
Resource Areas without requiring proper mitigation, and without conditions adequate to protect
the interests associated with them.

(a) The Project would directly alter at least 12, 970 square feet of LSCSF without
mitigation or conditions sufficient to protect the interests of public water supply,
private water supply, groundwater supply, fisheries, storm damage prevention,
prevention of pollution, protection of wildlife habitat, and flood control (the
Department tound the resource areas on the Property to be significant to those
interests). 310 CMR 10.24(1).

(b) The Project would directly alter at least two Coastal Banks on the Property
without meeting the performance standards for such work. 310 CMR 10.30.

30. The SAOC failsto protect the interests of the Act by allowing significant work that
would alter Buffier Zone within 30 feet of Coastal Bank on the Property without meeting the
performance standards for such work. 310 CMR 10.30.

31. The SAOC fails to protect the interests of the Act by allowing the proposed septic
system’s soil absorption system to be relocated and reconfigured so that it would be constructed
within fifty (50) feet of a Coastal Bank located along the Property’s southern boundary, meaning
that it cannot be presumed to protect the interests of the Act. 310 CMR 10.03(3)

32. The SAOC tails to protect the interests of the Act by approving a plan that does not

properly identify all Resource Areas on the Property.

12 P 000649
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33. The SAOC fails to protect the interests of the Act by approving plans that differ
significantly from those approved by the original OOC and warranted the filing of a new Notice of
Intent. Wetlands Program Policy 85-4: Amended Orders.

[II. RELIEF REQUESTED
Wherefore, the Petitioners seek the following relief fiom the Depastment:
1. Issue a Final Decision and/or Final Amended Order of Conditions denying this Project.

2. Order such other relief as may be necessary and just.

Respectfully submitted by.

Petitioners

By Their Attorneys,

Gregor ¥ McGtegor, BBO # 14680
Luke H. Legere, BBO #664286
McGregor & Associates, P.C.

15 Coust Square, Suite 500

Boston, MA 02108

(6)7) 338-6464

(617) 338-0737 (FAX)

Dated: April 7,2011

3 12 P 0008S0
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CERTIFICATE OF SERVICE

I hereby certify that a true copy ofthe foregoing document was served by certified mail
on April 7,2011 upoii the parties listed below.

&4

s, P.C.
1S Court Square,) Suite 500
Boston, MA 02108
(617) 3386464

1. Danimouth Consérvationn Commission
400 Slocurii Road
Dartmouth, MA 02747

2. John B. and Margaret Reichenbach
256 Highland Strect
West Newton, MA 02465

3. Rabert B Feingold, Esq., Counsel for Applicant
Robert B. Feingold & Associates, P.C.
700 Pleasant Street, Suite 510
P.O. Box 7822
New Bedford, MA 02742-7822

4. Teiia J. Davies
Biireau of Resource Protection
Massachusetts Deparimeiit of Environmerital Protection
Southeast Regianal Office
20 Riverside Drive
Lakewille, MA 02347

9 12 P 000651

12 P 000651
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JER"N\ SITE DESIGN ENGINEERING, LLC

= 11 Cushman Street, Middieboro, MA 02346
— Direct: 508-219-0202 P: 508-367-0673 F: 508-967-0674

REQUEST FOR DETERMINATION OF APPLICABILITY

Minor Site Revisions within Previously Altered and
Approved Portions of Land Subject to Coastal Storm
Flowage and the 100-Foot Coastal Bank Buffer Zone

29 Mattarest Lane
Dartmouth, MA
Map 94 Parcel 25

Prepared for:

Margaret J. Reichenbach
256 Highland Street
West Newton, MA 02456

Prepared By:
Site Design Engineering, LLC

11 Cushman Street
Middleboro, MA 02346

June 26, 2013

THBM_002358
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PROJECT DESCRIPTION

29 Mattarest Lane
DARTMOUTH, MASSACHUSETTS

June 26, 2013

INTRODUCTION

The purpose of this Request for Determination of Applicability (RDA) is to request approval from
the Dartmouth Conservation Commission (Commission) under the Massachusetts Wetlands
Protection Act (WPA), its implementing regulations (CMR), and the Town of Dartmouth
Wetlands Protection Bylaw (Bylaw) for work within the buffer zones to a coastal wetland and
within Land Subject to Coastal Storm Flowage (LSCSF) at 29 Mattarest Lane in Dartmouth
(Subject Property). The work includes the insteilation of additional drain lines, an irigation
pump chamber, a transformer pad, four A/C condensers, two recirculation tanks for the pool and
a drain through the southerly retaining wall. Al proposed alterations are located entirely within
the previously approved alteration footprint, are entirely within buffer zones or LSCSF, and will
not result any new alteration to previously undisturbed areas. These additions are a result of
minor site changes and adjustments which could not have been for seen during the original
filing for the project due to their minute level of detail.

This RDA application is presented by the following property owners:

Margaret J. Reichenbach
(Map 94 Lot 25)
256 Highland Street
West Newton, MA 02465

SITE OVERVIEW & EXISTING CONDITIONS

The Subject Property consists of an approximately 64,800 square foot (1.49 acre) parcel located
east of Mattarest Lane (see Figures 1 through 3). To the east the Subject Property is bordered
by Buzzard's Bay. To the north and south the Subject Property is bordered by residentially
developed properties. To the west the Subject Property is bordered by Mattarest Lane, a paved
way.

The portion of the Subject Property bordering Buzzard's Bay i comprised of a cobble beach
backed by a steep well-vegetated Coastal Bank.

Resource Delineation

The Coastal Wetland Resource areas found an the Subject Property (Coastal Bank and LSCSF)
were previously delineated and approved as part of a previous filing (SOC SE15-2058 Issued
March 24, 2011). The resource area delineation made under SE15-2058 is still valid atthe time
of this RDA application.

Land Subject to Coastal Storm Fiowage (LSCSF)

Portions of the Subject Property are located within the 100-year flood zones AE (EL 18) and AE
(EL 16) as determined from the Town of Dartmouth Flood Insurance Rate Map Number
25005C0491F (Effective Date July 7, 2009) and Digital FEMA Q3 Flood Maps available from
MassGIS (see Figure 6 and Site Plan) and therefore a portion of the Subject Property is within
Land Subject to Coastal Storm Flowage (LSCSF). Portions of the Proposed Project will occur
within previously altered portions of LSCSF.

SITE DESIGN ENGINEERING, LLC.

11 Cushman Street, Middleboro, MA 02346
P: 508 967-0673 F: 508-967-0674
Page 1 of 6
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Existing Development

The Subject Property is currently under construction and is the site of a single family residence
(SFR), driveway, pool, and asscciated landscaping (See Figures 2, 3 and Site Plan). The
existing SFR was approved under a previous Superseding Order of Conditions (SOC) SE15-
2058 (Issued March 24, 2011). The Applicant is proposing addilional minor alterations and
additions within previously approved altered portions of the 100-foot Coastal Bank buffer zone
and previously approved altered portions of LSCSF. All proposed minor alterations are located
within the previously approved alteration footprint.

PROPOSED ACTIVITIES

All activities proposed as part of the RDA are minor in nature and consist of modifications
necessary for the final installation of assorted utilities on the Subject Property. All modifications
included in this RDA are located within the previously approved alteration footprint and will not
result in any new or additional adverse impacts to the coastal resource areas or associated
buffer zones.

imgation Pump Chamber

The Applicant is proposing to install an irrigation pump chamber along the northern portion of
the Subject Property (see Site Plan). The proposed irrigation pump chamber will be used in the
capture and storage of site runoff for imigation purposes. The proposed irrigation pump
chamber will be located within LSCSF but will be entirely outside of the 100-foot Coastal Bank
buffer zone. The proposed irrigation pump chamber will be located within a portion of the
Subject Property previousty approved for landscaping and site alterations and will not resuit in
any additional adverse impacts to the resource areas or associated buffer zones. In fact, the
proposed irrigation pump chamber, in conjunction with other drainage improvements proposed
in this RDA, will allow for the storage of on-site runoff for use in irrigation of the Subject
Property.

A/C Condensers

The Applicant has installed four AC condenser units on a concrete pad along the northemn
portion of the Subject Property adjacent to the previously approved SFR (see Site Plan). The
proposed AC condensers are located within LSCSF but are entirely outside of the 100-foot
Coastal Bank buffer zone. The proposed AC condensers are located within a portion of the
Subject Property previously approved for landscaping, grading and site alterations and will not
result in any additional adverse impacts to the resource areas or associated buffer zones.

Transformer

NSTAR has installed a transformer along the northern portion of the Subject Property between
the proposed rrigation pump chamber and an existing dry well (see Site Plan). The transformer
is {focated within LSCSF and is entirely outside of the 100-foot Coastal Bank buffer zone. The
transformer is located within a portion of the Subject Property previously approved for
landscaping, grading and site alterations and will not result in any additional adverse impacts to
the resource areas or associated buffer zones. The original location for the transformer was
proposed by the electrician and the builder to be adjacent to Mattarest Lane but this location
was not approved by NSTAR due toits distance from the house.

Drainage Lines

SITE DESIGN ENGINEERING, LLC.

11 Cushman Street, Middieboro, MA 02346
P- 508-967-0673 F: 508-967 0674
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The Applicant has installed additional drain lines connecting the existing dry wells located on the
eastem side of the SFR with the proposed irrigation pump chamber. The drain lines will allow
for the storage of site runoff for irrigation purposes. This level of detail was not shown on the
original site plan and furthermore. this level of detail is rarely shown on a site plan for a SFH.
The drain lines are located within the previously approved development footprint undertawn and
landscaped portions of the Subject Property (see Site Plan). The drain lines are located
partially within LSCSF and partially within the 100-foot Coastal Bark buffer zone. The drain
lines are located within a portion of the Subject Property previously approved for landscaping,
grading and site alterations and will not result in any additional adverse impacts to the resource
areas or associated buffer zones. In fact. the drain lines, in conjunction with other drainage
improvements will allow for the storage of on-site runoff for use in irrigation of the Subject
Property.

Pool Recirculation Tanks

The Applicant has installed two pool recirculation tanks adjacent to the pool appurtenant to the
construction of the pool. These were not known to be required when the original site plan was
prepared. The recirculation tanks are located adjacent to the northeast corner of the pool within
existing lawn area (see Site Pian). The recirculation tanks are located within LSCSF and within
the 100-foot Coastal Bank buffer zone. The recirculation tanks are located within a portion of
the Subject Property previously approved for landscaping, grading and site alterations and will
not result in any additional adverse impacts to the resource areas or assoqated buffer acnes.

Drain Through South Retaining Wall

The Applicant has instalied a 4 PVC drain through the south retaining wall (see Site Plan). This
drains a small area adjacent to the spa. The drain discharges what little water it receives into
the previously approved stone trench installed adjacent to the south retaining wall. More than
sufficient capacity exists in the trench to accommodate this additional drain. The drain is
located within LSCSF and is entirely outside of the 100-foot Coastal Bank buffer zone. The
drain is located within a portion of the Subject Property previously approved for landscaping,
grading and site alterations and will not result in any additional adverse impacts to the resource
areas or associated buffer zones.

NHESP / MESA

The Subject Property is located entirely outside of mapped Estimated or Priority Habitat of Rare
and Endangered Species as indicated on the 2008 Natural Heritage Endangered Species
Program (NHESP) Atlas available through MassGIS (see Figure 5).

EROSION / SEDIMENTATION CONTROL & CONSTRUCTION PROTOCOL

Work under a previous approval (SE15-2058)is still ongoing on the Subject Property. As part of
that work, the Applicant installed erosion control measures along the periphery of the work area
(see Site Plan). These erosion control measures have been meticulously maintained
throughout the construction process and will continue as such until the work proposed in this
RDA, aswell as all other site work approved under SE15-2058 is completed.

WETLAND RESOURCE AREAS

The Proposed Project is a buffer zone and LSCSF project. Al work associated with the
Proposed Project will be located in the following wetland resource area buffer zones subject to
the jurisdiction of the Dartmouth Conservation Commission under the State Wetlands Protection
Acl (WPA) and 310 CMR (CMR): as well as the Dartmouth Wetlands Protection Bylaw (Bylaw):

« 100-foot Coastal Bank Buffer Zone (Figure 4 and Site Plan); and

SITE DESIGN ENGINEERING, LLC.
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e Land Subject to Coastal Storm Flowage (LSCSF)

COMPLIANCE WITH STATE AND LOCAL PERFORMANCE STANDARDS

The Proposed Project includes minor modifications associated with a previously approved
Project on the Subject Property. The proposed modifications include the construction of an
irrigation pump chamber, four AC condensers, a transformer, drainage lines, two pool
recirculation tanks, and a 4" PVC drain through the south retaining wall, all located partially
within the 100-foot buffer zone to the top of the Coastal Bank and partially within LSCSF. Al
work will be performed within the previously approved afteration footprint as conditioned under
File SE15-2058. No additional alterations of previously undisturbed resource areas or
associated buffer zones are proposed as part of this RDA. Although the proposed site
modifications are extremely minor in scope, are located within the previously approved
alteration footprint, and are being submitted as minor site alierations under an RDA, a
discussion of the WPA performance standards for work within the resource areas and
associated buffer zones is provided below to demonstrate how the proposed site modifications
are in compliance with these performance standards.

State Wetlands Performance Standards

Land Subject to Coastal Storm Fiowage (LSCSF)

LSCSF is an overlay resource area under the WPA and does not include any specific
performance standards. All work within LSCSF will be performed in compliance with state and
lo cal building codes for work within the flood zone.

Coastal Banks

‘WHEN A COASTAL BANK IS DETERMINED TO BE SIGNIFICANT TO STORM
DAMAGE PREVENTION OR FLOOD CONTROL BECAUSE IT SUPPUES SEDIMENT
TO COASTAL BEACHES, COASTAL DUNES, OR BARRIER BEACHES, 310 CMR
10.30(3) through (5) SHALL APPLY:"

310 CMR 10.30(3)

“No new bulkhead, revetment, seawall, groin, or other coastal engineering structure shall
be permitted on such a coastal bank except that such a coastal engineering structure
shall be permitted when required to prevent sorm damage to buildings constructed prior
to the effective date of 310 CMR 10.21 through 10.37 or constructed pursuant to a
Noltice of Intert filed prior lo the effective date of 310 CMR 10.21 through 10.37 (August
10, 1978), including reconstructions of such buildings subsequent to the effective date of
310 CMR 10.21 through 10.37, provided that the following requirements are met:

(a) a coastal engineering structure or a modification thereto shall be designed and
consfructed so as to minimize, using best available measures, adverse effects on
adjacent or nearby coastal beaches due to changes in wave action, and

SITE DESIGN ENGINEERING, LLC.
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(b) the applicant demonstrates that no method of protecting the building other than the
proposed coastal engineering structure is feasible.

(c) protective plantings designed to reduce erosion may be permitted.”

This standard is not applicable, The Proposed Project does not include the construction of any
coastal engineering structures on the Coastal Bank. The Proposed Project includes the
installation of minor site construction changes within previously approved altered portions of the
Subject Property located within the 100-foot Coastal Bank buffer zone.

310 CMR 10.30(4)

“Any project on a coastal bank or within 100 feet landward of the top of a coastal bank,
other than a siructure permitted by 310 CMR 10.3(3), shall not have an adverse effect
duve fo wave action on the movement of sediment from the coastal bank to coastal
beaches or Iand subject to tidal action.”

This standard is not applicable. The Proposed Project includes the installation of minor site
construction changes within previously approved altered portions of the Subject Property
located within the 100-foot Coastal Bank buffer zone.

310 CMR 10.30(5)

“The Order of Conditions and the Certificate of Compliance for any new building within
100 feet landward of the top of a coastal bank permitted by issuing authorty under
M.G.L. c. 131, § 40 shall contain the specific condition : 310 CMR 10.30(3), promulgated
under M.G.L. c. 131, § 40, requires that no coastal engineering structure, such as a
bulkhead, revetment, or seawall shall be permitted on an eroding bank at any time in the
future to protect the project allowed by this Order of Conditions. "

This standard is not applicable. The Proposed Project does not inctude the construction of any
new buildings or coastal engineering structures on the Coastal Bank.

‘WHEN A COASTAL BANK IS DETERMINED TO BE SIGNIFICANT TO STORM
DAMAGE PREVENTION OR FLOOD CONTROL BECAUSE IT IS A VERTICAL
BUFFER TO STORM WATERS, 310 CMR 10.20(6) through (8) SHALL APPLY:"

310 CMR 10.30(6}
“Any project on such a coastal bank or within 100 feet landward of the top of such a
coastal bank shall have no adverse effects on the stabllity of the coastal bank."

The Proposed Project includes the installation of minor site construction changes not foreseen
during the original project design. AN work will occur within portions of the Subject Properly
previously approved for alteration. The construction modifications will enhance the stability of
the Coastal Bank by better managing and storing storm runoff.

310 CMR 10.30(7)

SITE DESIGN ENGINEERING, LLC.
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“Bulkheads, revetments, seawalls, groins or other coastal engineering struclures may be
permitted on such a coastal bank except when such bank is significant to storm damage
prevention or flood contro! because it supplies sediment to coastal beaches, coastal
dunes, and barrier beaches.”

This standard & not apglicable. The Proposed Project does not include the construction of any
bulkheads, revetments, seawalls, groins, or other coastal engineering structures.

310 CMR 10.30(8)

Notwithstanding the provisions of 310 CMR 10.30(3) through (7), no project may be
permitted which will have any adverse effect on specified habitat sites of rare vertebrate
or in vertebrate species, as identified by procedures established under 310 CMR 10.37.”

This standard is not applicable. The Subject Property is located entirely outside of mapped
Estimated or Priority Habitat of Rare and Endangered Species as indicated on the 2008 Natural
Heritage Endangered Species Program (NHESP) Atlas available through MassGIS (see Figure
5).

Local Wetliands Performance Standards

There are no local wetlands performance standards specific to the work proposed as part of this
RDA. As described above, all work will be performed in compliance with State WPA standards
applicable to work within the LSCSF and the Coastal Bank buffer zone

CONCLUSION

The minor work described under this RDA includes the installation of an irrigation pump
chamber, the installation of four AC condenser units, the installation of a transformer, the
installation of two pool recirculation tanks, the installation of a 4™ PVC drain through the south
wall, and the installation of additional drain lines for the purposes of stormwater management.
All of the other drainage components approved under the original plan have been installed as
approved. Portions of the proposed work will occur within LSCSF and the 100-foot Coastal
Bank buffer zone. All activities will occur within portions of the Subject Property previously
approved for site alteration as part of an existing SOC (SE15-2058). The proposed site
alterations have been designed to minimize or avoid any impacts to coastal resource areas or
associated buffer zones. Therefore, the Applicant respectfully requests that the Commission
grant permission to perform the minor site modifications proposed under this RDA.

In summary, the additions proposed under this RDA are minor construction field additions and
adjustments to accommodate situations that could not have been anticipated during the
preparation of the original site plan. Minor construction changes such as these are made all the
time in the field as part of the construction process and normally do not require the filing of an
RDA, especially when these field adjustments do not constitute additional structural footprint
and are completely contained within areas already approved for construction. Although the
Applicant strenuously rejects the characterization of these modifications as “unpermitted work",
she is submitting this RDA at the request of the Commission for the purpose of complete
transparency and sincerely requests the Commission's approval.

SITE DESIGN ENGINEERING, LLC.
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Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands
WPA Form 2 — Determination of Applicability

Massachusetts Wetlands Protection Act M.G.L. c. 131, §40
And the Dartmouth Wetlands Protection Bylaw

A. General Information

Important: .
When filling out From:

forms on the The Dartmouth Conservation Commission

computer, use
only the tab
key to move To: Applicant

your cursor «

do not use the Margaret J. Reichenbach

Conservation Commission

Margaret J.
Reichenbach

EXrigpy

SEL

Property Owner (if different from applicant):

return key. Name

Name

% 256 Highland Street
l Mailing Address
West Newton MA

02456

Mailing Address

City/Town State

Site Plan

Zip Code

City/Town
1. Title and Date (or Revised Date if applicable) of Final Plans and Other Documents:
06/21/2013

Zip Code

Title

Title

Title

2. Date Request Filed:
June 27, 2013

B. Determination

Pursuant to the authority of M.G.L. c. 131, § 40, the Conservation Commission considered your
Request for Determination of Applicability, with its supporting documentation, and made the following

Determination.

Project Description (if applicable):

The applicant proposes to work within thebuffer zones to a coastal wetland and with land subject to

Coastal Storm Flowage. The work includes the installation of additional drain lines, an irrigation

Pump chamber, a transformer pad, four A/C condensors, two recirculation tanks for the pool and a

Drain through the southerly retaining wall.

Project Location:

Dartmouth

25 Mattarest Lane

Street Address City/Town

Map 94 Lot 26
Assessors Map/Plat Number Parcel/Lot Number

wpaform2.doc - Request for Departmental Action Fee Transmittal Form - rev. 10/6/04
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Massachusetts Department of Environmental Protection Margaret J.
Bureau of Resource Protection - Wetlands Reichenbach

WPA Form 2 — Determination of Applicability
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40 '

And the Dartmouth Wetlands Protection Bylaw
B. Determination (cont.)

[] 5. The area described in the Request is subject to protection under the Act. Since the work
described therein meets the requirements for the following exemption, as specified in the Act and
the regulations, no Notice of Intent is required:

Exempt Activity (site applicable statuatory/regulatory provisions)

[] 6. The area and/or work described in the Request is not subject to review and approval by:

Dartmouth Conservation Commission
Name of Municipality

Pursuant to a municipal wetlands ordinance or bylaw.

the Dartmouth Wetlands Protection Bylaw
Name i Ordinance or Bylaw Citation

C. Authorization
This Determination is issued to the appllcant and dehvered as follows:
[3 by hand delivery on O by certified mail, return receipt requested on

7/31/2013
Date Date

This Determination is valid for three years from the date of issuance (except Determinations for
Vegetation Management Plans which are valid for the duration of the Plan). This Determination does not
relieve the applicant from complying with all other applicable federal, state, or local statutes, ordinances,
bylaws, or regulations.

This Determination must be signed by a majority of the Conservation Commission. A copy must be sent to
the appropriate D P Regional Office (see http://www.mass.gov/dep/about/region.findyour.htm) and the
property owner (jf different from the applicant).

QM 6'1;7?&4( M’I‘LJ-’\._ 4./

Michasl A Kehoe, Chair

africia H Sweriduk -~ -~

\c-,.‘-:___»fi\*-'- \Bfw

i
JenpHer Bringi Rithard F Golen

! Yb}ﬁjs\& <

7/30/2013
Date

wpaform2.doc - Request for Departmental Action Fee Transmiltal Form - rev. 10/6/04 Page 4 of 5
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MCGREGOR & ASSOCIATES

ATmlNEYS ATLAW,PC

15 COURT SQUARE - SUITE 500
" "BOSTON, MASSACIIUSETTS 02108
(617) 3386464 :
FAX(617)338-0737

GREGOR 1. McGREGOR
‘E-mail: gimcg@mcgregoraw:com
(617) 3138-6464 ext. 123

VIAEMAIL & MAIL

e E s LA “April25,2011
Jacquelyn McDonald, Chair :
Dartmouth Conservation. Commission -

+400 Slocum Road - :
PO Box 79399 ' .

Scuth Dartmouth, MA 02 748

RE:. 29 Mattarest Lane, South Dartmouth, MA
Request to Revoke Order of Condi tiors

Dear Chairperson McDonald and Mémbers of the Commission:

o

Thls Firm represents a group of residents of the Town of Dartmouth with respect to the
proposed residential development at 29 Mattarest Lane in Dartmouth (the ** Property™). As you
know, John and Margaret Reichenbach (collectively, the “Applicant”) propose to construct a

.reSIdeme, swimming pool, retaining wall, fill, landscaping, and associated features (the
““Project?) at the Property, which consists of less than 1.5 acres. The Property contains Coastal

Bank, Land Subject to. Coastal Storm Flowage (“LS_CSF”) and associated Buffer Zone.

The Applicant filed a Request for Determination of Applicability with the Dartmouth
Conservation Commission (the “Commission”) on August 13, 2009, and a Determination of

i Apphcabthty (“DOA”) was issued on September 3, 2009. TheA plicant then filed a Notice of |
“Intent (the. “NOI”) for the Project on September 25, 2009 and e original Order of Conditions " °
: “OOC”) was issued on April 29,2010.' ’ ;

\We respectfully request that the Commission revoke the original OOC issued on April 29,
2010. As you know, the first step in this process is to schedule a “show cause” hearing.

As a result of a mutual mistake by the Applicant and the Commission, the Project plans
approved by the original OOC fail to depict thiree (3) Coastal Banks on and immediately adjacent
to the Property "ﬂte Project as approved by the orlgmal 00C would allow the proposed house

,_._,-—ﬁ-._.—._.--..

Y TheApphcant subsequently sought to amend the OOC and reoetved an Amended Order of Conditions (“AOOC‘)

approving the revised Project on January 13,2011. Following an app eala Superseding Amended Order of Conditions.

(“SAOC”) was issued on March24, 2011. The SAOC hes been further appealed within DEP, ard an adjudicatory

.’ hearing is scheduled for August 4, 2011.
"2 The error resulted from the fact that the plans approved by the DOA and the OOC relied upon an outdated FEMA

Flood Insuran ceRate Map (“FIRM™) as a basis for ident lfymgonly one Coastal Bank on t he Property. .-

o Printed on récycled paper
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McGREGOR & ASSOCIATES

‘and swimming pool to directly aiter two of these Coastal Banks, and a large rétaining wall less
than twenty (20) feet from the third.

‘ This request is urgent, as we understand that the Applicant’s representatives have stated
publicly their intention to proceed with construction of the Project under the original OOC,
despite a pending appeal to DEP of the SAQC.

THE ORDER OF CONDITIONS ALLOWS DIRECT ALTERATION OF COASTAL
BANKS BECAUSE THE PLANS FAIL TO IDENTIFY ALL OF
- THE RESOURCE AREAS ON THE PROPERTY

The plans approved by the Cormission as part of the original OOC do not accurately
delineate all Resource Areas on the Property. Stan Humphries, a Senior Coastal Geologist with
LEC Environmental Consultants, Inc. (“LEC”), has reached this conclusion after carefully
reviewinga number of dociiments pertaining to Resource Area delineation for the Property,
including the plans approved by the DOA and the OOC. LEC’s report is being submitted
contemporaneously with this request.

In summary, the Resource Area delineation endorsed by the DOA and approved by the
OO0C was based on outdated information. The current FIRM for the Property has an effiective
date of July 7, 2009. ‘However, the plans approved by the DOA and the OOC (as well as the
plans approved by the AOOC and the SAOC) relied upon the FIRM map dated July 2, 1992 to
delineate Coastal Bank’

~ Had the proper FIRM been used, three (3) additional Coastal Banks would have been
identified on or in close proximity to the Property. Specifically, two banks exist on the Property
and one bank exists south of the site, within 100 feet of the Project. In other words; had the plans
submitted with the DOA and the OOC employed the current FEMA FIRM map, which was
available and in effiect at the time of those filings, a total of four Coastal Banks would have been
identified on or in the vicinity of the site based on use of the updated maps.

. Exhibit 4 to the LEC report makes clear that, as approved by the OOC, the proposed
house and swimming pool would be built on top of two different Coastal Banks on the Property,
and substantial work would take place within the 100-foot Buffer Zone to a Coastal Bank just
south of the Property.

¥ The Request for Determination of Applicability was filed on August 13, 2009, more than a month after the current
FIRM became effective. The plans approved by the DOA were dated July 31, 2009, more than three weeks after the
current FIRM became effective. Although the current FIRM was apparently filed with the NOI on September 25, 2009,
the plans approved by the original OOC (dated April 20, 2010) were not updated to identify the Coastal Banks reflected

on the 2009 FIRM.

Printed on recycled paper.
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| THE BYLAW AUTHORIZES THE COMMISSION TO REVOKE THE
ORDER OF CONDITIONS ISSUED FOR THIS PROJECT

The Dartmouth Wetlands Protection Bylaw empowers the Commission to revoke an order

of oondmons for good cause. Dartmouth Wetlands Protection Bylaw, § 7(A). The Commission
ray do so on its own initiative, by giving notice to the Applicant, posting notice to the public,
“and holdmga publlc hearing. Dartmouth Wetlands Protection Bylaw, § 7(A).

Good causc for revocation of the GOC would certainly include inaccurate or inéomplete
delineation of Resource Areas at the Property. ' See Adams v. Town of Orteans Conservation
Commission; 2004 WL 3120665 (Mass. Super. 2004) (Orleans ‘Conservation Comnission

-+ revoked of an Order of Conditions allowing construction of a house afier learning that wetlands

. were actually more extensrvc than depicted on the approvcd plans).

There is a sound policy argument supponmg the revocation process established by the
Bylaw. The Commission must have the autonomy to schedule hearings when it learns that it has
issued a permit based upon errors, misrepresentations, mistakes, or outdated information. This is
the same pnn01ple under which the Commission is granted the power to issue an Enforcement
Order when it learns that a landowner is altering Resource Areas without a permit. Without the
power to unilaterally schedule hearings under these circumstances, the Commission would lack
any real authonty to preventalterations to Resource Areas, to stop aIteratrons already taking
place, or to remedy alteratlons after they have occurred

: The plans approved by the Commission as part of the 00C do not accurately. depict all of
the Rcsource ‘Areas on the Property As a tesult, the 0OC approved work that will directly alter
.Coastal Banks Therefore, the Commission can and should revoke the QOC.

' THE DETERMINATION QF APPLICABILITY ISSUED FOR THE PROPERTY
IS NOT'BINDING AND MAY BE REVISED TO ACCURATELY DEPICT
RESQURCE AREAS ON AND NEAR THE PROPERTY.

The Commissioner of DEP has concluded that determinations of applicability are not
binding for three years in all situations.. DEP.Commissioner David B. Struhs decided that
“determinations of applicability, although normally valid for three years, can be revised in certain
instances where fraud or mutual mistake is proved.” Matter of Kenwood Development _
Corporation, Final Decision; Docket No. 97-022, 5 DEPR 92 (June 15, 1998) (citing Matter of
-+ Kenwood Development Corporation, Ruling and Order, Docket No. 97-022, 5 DEPR 5 (January
23 1998))

o
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Kenwood stemmed from the Reading Conservation Commission’s attempt to alter a
determination of applicability, which it had previously issued to Kenwood Development
Corporation. Kenwood appealed the Commission’s revised, or “corrected,” determination, and

. DEP determined that the Commission’s revisions to the original determination were void (based

on the understanding that determinations of applicability are said to be valid for three years under
its Regulations). The Commission requested an adjudicatory hearing, in which Administrative
Law Judge Kristin M. Palace ruled as an initial matter that “310 CMR 10.05(3)(b)1 cannot be
read to prohibit all modifications to a determination of applicability during its three-year term,”
and “that exceptlons for fraud and mutual mistake must be recognized in appropriate

- circumstances.” Matter of Kenwood Development Corporation, Ruling and Order, Docket No.

97-022, 5 DEPR 5, 10 (January 23, 1998).* This initial ruling was incorporated into the
commissioner’s Final Decision on the matter. Kenwood, Final Decision, 5 DEPR 92. :

In the present case, the DOA and OOC approved a delineation of Resource Areas that was
based on outdated and inaccurate information. The plans submitted by the Applicant should have
relied upon the current FIRM for the Property, which became effective date on July 7, 2009. If
the proper FIRM been used, three additional Coastal Banks would have been identified.

This is not an insubstantial or harmless error. Surely, the Commission would have
endorsed these additional three Coastal Banks in the DOA had they been delineated based upon
the current FIRM. The OOC approves the construction of a house and swimming pool directly
on top of two of the unidentified Coastal Banks, and construction of a large retaining wall less
than twenty feet from the third. Surely, the Commission would have at least imposed conditions
in the 0O0C to address these alterations, as it is obligated to do by the Wetlands Protection Act
had they been depicted in the NOL

CONCLUSION

In summary, the plans approved as part of the original OOC fail to depict three Coastal
Banks on and near the Property, and as a result, those Resource Areas will be destroyed or
altered. The Commission has the authority under local and state law to revoke the permit of its
own volition, based upon this error. The correct and proper thing for the Commission to do is
revoke the permit because the approved plans fail to depict Resource Areas that will be directly
altered by the Project.

¢ A subsequent Motion for Reconsideration of that ruling was denied. /n the Matter of Kenwood Development
Corporation, Motion Decision, Docket No. 97-022, S DEPR 29 (February 11, 1998).

* The Commissioner ultimately determined that although “determinations of applicability can be revised in certain
cases of fraud or mutual mistake,” the Reading Conservation Commission failed to present any evidence to support a
claim on either of those grounds. Kenwood, 5 DEPR 92.

O
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v

" We thank yoﬁ for youf_atteriﬁon in this matter. o ‘

Sincerely, | / :
A M e
I McGrggor, Esq. TR

: = Robert B. Feingold, Esq. "

¢ - Dartmouth Board of Selectmen *
Anthony C. Savastano, Esq. -~

. Rebecca Cutting, Esq.. .~
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January 25, 2011

Massachusetts Department of Environmental Protection
Southeast Regional Office

20 Riverside Drive

Lakeville, MA 02347

Re:  Appeal of Order of Conditions
29 Mattarest Lane, South Dartmouth
MADEP File #015 2058

To Whom It May Concern,

I am one of the owners of property at 30 Mattarest Lane in South Dartmouth,
Massachusetts. My property abuts 29 Mattarest Lane, for which an Order of Conditions
was issued by the Dartmouth Conservation Commission on January 13, 2011. The
purpose of this letter is to appeal the Conservation Commission’s Order of Conditions for
29 Mattarest Lane and request a Superseding Order of Conditions from the Massachusetts
Department of Environmental Protection (MADEP). The Request for Departmental
Action Fee Transmittal Form under Massachusetts Wetlands Protection ACT M.G.L. c.
131, §40 and the approved Site Plan for the improvements at 29 Mattarest Lane are
attached.

The proposed redevelopment at 29 Mattarest Lane involves the demolition of an existing
single family residence and the construction of a new residence and associated retaining
walls, patios, driveways, and in-ground pool. The majority of the construction will occur
within the 100-foot buffer zone for the Coastal Bank to Buzzards Bay. Our objections to
the project are as follows:

e The entire buffer zone will be disturbed during conswuction and permanently
altered by construction.
There 1s a wemendous amount of grading and filling within the buffer zone.
Associated drainage and storm water run-off during construction and once the
improvements have been completed has not been adequately studied and
evaluated, will likely cause adverse impacts to abutting properties both north and
south, and will likely cause adverse impacts (erosion and sedimentation) to the
coastal resource.

e Drainage and/or run-off from the Infinity-edge pool has the potential to impact the
coastal resource with chlorinated pool water and has not been addressed.

¢ The short-term and long-term impact of the construction of the proposed retaining
walls to the stability of the coastal bank was not evaluated.

THBM_003209
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Massachusetts Department of Environmental Protection
January 25, 2011
Page 2 of 2

The impact of the proposed retaining walls and associated filling has nct been
evaluated with respect to storm surges, wave action, and coastal flocding
associated with major storm event and hurricanes. It is a known fact that tidal
surges have inundated this land during past storms.

Constuction of the large house (over three stories and 8,500 square feet) and
extensive walls adjacent to the coastal bank will have an adverse impact to the
coastal resource from the stand point of aesthetics and light pollution.

The impact of an armored, vertical structure on the edge of the V zone and/or in
the AE zone has not been evaluated. There is concern as to its impact on the
beach area and on the abutting properties.

We respectfully request your review of this Order of Conditions. I can be reached at 203-
314-7369 to discuss these concerns or to schedule a site walk. My email is
shaydock(@blcompanies.com.

Sincerely,

g,;w 7%7 Lol

Sam Haydock
11 Mafre Drive
Guilford, Connecticut 06437

(8(:3

John Reichenbach

Tom Hardman

Dartmouth Conservation Commission
Tim Haydock
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Moy 10,2001

DARIMOUTH, MASSACHUSETTS
ADMINISTRATIVE APFEAL CASE NUMBER 201112
29 MATTAREST L3 MA
Petione Ty Vryinck, Sam ok, a0 1l S
Owner, Margrer ) Katbach
MAPSs  LOT
ootk PAcR

ym2 M, Medeiros, Town Clerk of the Tewn of Dacmouth, heredy cerify i
tached e rc o a0 Cxnc phtocopies of el o e DarmONh et oF
o cosanin 0 AdTatve Al o progety ot
Mattazest Lane. Darttmovts, MA and fled in the office af the Lovin Clerk on
May 10, 2011

Forther, 1 ceruty thal twenry days have clapsed since she decisian was it in this
cifice, and that no appeal has becn filed in accardance vith Section 11 and 17 of Chaptee
404 of the Massachucerts General Laws
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Commonwealth of Massachusetts
. Executive Office. of Energy & Environmental Affairs

Department of Environmental Protection

Southeast Regional Office « 20 Riverside Drive, Lakeville MA 02347 + 508-946-2700

DEVAL L PATRICK RCHAAD K SUULNAN R
Governor Sacretay
IENNETH L KMVELL

Commisgionss

BEC 122013

Timothy Haydock RE: DARTMOUTH--Wetlands
84 Croton Lake Road Superseding Determination of Applicability
Katonah, New York 10536 29 Mattarest Lane

Dear Mr. Haydock:

Following an on-site inspection and an in-depth review of the above-referenced:file and in
accordance with Massachusetts General Laws, Chapter 131, Section 40, the Department of Environmiental
Protection has issued the enclosed Negative Superseding Determination of Applicability for the proposed
activity at the subject location.

The Department has determined that the activity, consisting of the installation of additional drain
lines, an irrigation punip chamber, a transformer pad, four A/C condensers, two circulation tanks for the pool,
and a drain through the southerly retaining wall at a single-family residence, is located within areas subject to
protection under the Wetlands Protection Act, and will not alter areas subject to protection under the Act,
provided that the activity is conducted as depicted on the plans and documents.

In the opinion of the Department, the reasons given here are sufficient to justify this Superseding
Determination of Applicability. However, the Department reserves the right, should there be further
proceedings in this matter, to raise additional issues and present fixther evidence as may be appropriate.

Should you have any questions please contact Richard Keller at (508) 946-2815.

Very truly yours,

[ona

Tena J. Davies
Bureau of Resource Pratection

TD/rwk
cc: Dartmouth Conservation Commission

Margaret J. Reichenbach

256 Highland Street

West Newton, MA 02465

CERTIFIED MAIL #7012 1640 0001 4831 0088

This information is available {n alternate format. CaR Michelle Waters.Ekanem, dwmny-mrecmr, at 617-292-6751. TDO# 1.866-638-7622 or 1-617-574-6868
MassDEP Webske: wvww. mass.gowidep

Prinied on Recycied Paper
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Commonwealth of Massachusetts
Department of Environmental Protection ™~
Office of Appeals and Dispute Resolution

In the matter of:

Margaret Reichenbach
DEP File No. SE 15-2058
Dartmouth

T
-

EreSITE

NOTICE OF CLAIM FOR ADJUDICATORY HEARING =

L

R}

1. I, Timothy Haydock (the “petitioner

Introduction

.
=
=
]
- PO
~N> .
3 :
=
—_

"), hereby request an Adjudicatory Hearing to appeal

a Superseding Determination of Applicability (“SDA”) issued on December 12,2013 by the

Department of Environmental Protection’s Southeast Regional Office (the “Department™)

approving work in the 100 ft. buffer zone and Land Subject to Coastal Storm Flowage

(“LSCSP”). 1 have participated in writing and orally in the public hearings on the Original Notice

of Intent, amending the Order of Conditions and the Superseding Order of Conditions. 1 am an

abutter at 30 Mattarest Lane and have written comments to the Dartmouth Conservation

Commission and MA DEP relating to damage to our property and noncompliance with the Final

Order of Conditions which resulted in the Dartmouth Conservation Commission’s asking the

applicant to file a Request for Determination of Applicability after-the-fact for those unpermitted

changes for work in the resource area.

2. Margaret Reichenbach (the “Applicant’) constructed a single family residence with

swimming pool, extensive retaining walls (the “project”) on a property of less than 1.5 acres. The

property contains Coastal Bank, Land Subject to Coastal Storm Flowage (“LSCSF”) and

associated buffer zone.
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3. The applicant filed a Notice of Intent for the project on or about September 25, 2009 the
public hearing was closed on April 27, 2010 and the Original Order of Conditions (“O0OC”) was
issued on April 29, 2010. The applicant subsequently sought to amend the OOC by filing with
the Commission on October 26, 2010. The Commission issued an Amended Order of Conditions

(“AO0OC”) on January 13, 2011.

4. Petitioner Samuel Haydock filed a Request for a Superseding Amended Order of
Conditions on January 25, 2011 and the SAOC was issued on March 24, 2011. A group of ten
residents appealed the SAOC and requested an Adjudicatory hearing. A Final Amended Order of

Conditions was issued on October 21, 2011 approving the SAOC issued by MA DEP.

5. A Building permit was issued for the project on September 20, 2011 and construction

began.
II. The Facts

6. In early May 2013 work that was not included in and therefore not permitted in the FAOC
began and we, as abutters, brought this fact to the attention of the Conservation Officer in
Dartmouth. The Conservation Officer asked the project manager for asite plan showing the
changes but he allowed the unpermitted work to continue. By June there was still no site plan
and after rainstorms nearly 2000 fi. of muddy runoff and sediment was deposited on the property
at 30 Mattarest. The enforcement officer did not visit 30 Mattarest to view this damage despite

repeated requests from the abutters.

7. At the time of the excavation for this unpermitted work there was insufficient or missing
erosion controls (no filter mitts or haybales were in place) and the excavation mounded the soils

in the resource area and changed the grades. Then rainstorms in May and June deposited inches
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of sludge, mud and runoff onto the property at 30 Mattarest. Haybales were finally placed along
the north property lines and reduced the amount of mud that was carried onto our property but

they did not reduce the ponding of muddy water. Residue remained on the vegetation for weeks.

8. A plan was finally produced for the unpermitted work at 29 Mattarest with the RDA
application (more than 6 weeks after it was first requested by the Conservation Commission) on
June 26, 2013. Most of the work had been done by that point for new drainage pipes, a
transformer, AC units and an irrigation pump chamber in the floodzone as well as changes to the
drainage in the south retaining wall. By the time the application for a RDA was received most of
the changes in drainage and contours had been completed (with the exception of the irrigation
pump chamber which has not been detailed on any plan) and all the drainage pipes had been
buried. This plan produced by the RDA did not reflect the accurate location of these drainage
pipes as they were in fact installed nor the resultant changes to grades. The plan did not show
the function of an irrigation system with any overflow. It did not show the new storm water
management system that would operate in the seven months of the year when the irrigation
would not be in use. It appeared that discharge from the new drainage from the areas out of
jurisdiction would now directly empty into the resource area 18 ft. from the coastal bank. Since
the plans did not show changes in contours, grading or outflows for runoff accurately, it was not

possible to determine the continued damage over time to the resource area.

9. A public meeting of the Conservation Commission was held and a field report by the
Conservation Officer provided the information for the Commission’s vote. The project manager
was allowed to make his presentation to the Commission but the abutters were not allowed to ask
any questions and were told this was “not a hearing.” The enforcement officer told the

commission he felt there would be no negative impact on the resource area from the activities
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outlined in the request. The Commission granted a negative determination on the RDA on July
31,2013. We appealed that decision to MA DEP on August 11,2013. We felt a RDA should not
have been issued when there was a valid FAOC in effectand permitting work for this project and
that the Wetlands Amended Order Policy 85-4 should have been used for any changes. There
were changes to drainage, increased runoff onto neighboring properties, grading and contours,
and utilities were being installed in the floodplain in violation of state building codes for the
construction in the floodplain that were not approved by the existing Final Order of Conditions
and were therefore in violation of the FAOC that was in effect. The activities in question
involved excavating, filling, altering drainage in the regulated area, and installing electrical
utilities in a floodplain while are all regulated activities that would require a permit before work
began. To permit these changes after-the-fact (activities which violate Special Conditions Order
#22, 23, 24, 25, 27, and 34 of the FAOC) and permit them with SDA constitutes a Collateral
Attack on the FAOC. This would allow two permits be in effect and valid for the same property

and project and the same resource area.

10. We appealed the RDA to MA DEP Southeast Office for a SDA. Richard Keller from the
Department met with the applicants, their representatives and the abutters. Even though many of
the issues to be addressed involved work and utilities in the floodplain (and the floodplain
delineation itself was a factor), the floodplain was not staked by the project manager as requested

by MA DEP, and spot elevations for the utilities in the floodplain were not provided.

11. The Department issued a negative determination and granted a SDA on December 12,
2013 stating the work proposed would not “alter” the resource area, and stipulated that “no
Notice of Intent was required provided all local permits were obtained prior to any construction.”

The work has already been done, in large measure, and this is already in violation of the SDA
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from the start. The drainage was not installed as shown on the site plan. The project manager did
not delineate the floodplain to determine the location of the utilities being permitted by the
Department. The Department allowed information provided by the applicant’s attorney (John F.
Shea letter dated October 18, 2013) to document what should have been determined and
provided by the engineer or surveyor, and signed and/or stamped accordingly by them. This sets

a very disturbing and questionable precedent for compliance.
II1. Allegations of Error

12. The decision by MA DEP to uphold that negative determination on their SDA,
determining that the work described in the Request is within an area subject to protection under
the Act but will not remove, fill, dredge or alter that area, fails to protect the interests of the
“Wetlands Protection Act (the “Act”). Clearly the work as described is regulated activity
(excavating, filling, changing drainage, changing stormwater runoff) in the resource area.
Clearly these are activities that alter the resource area. This should have been given a positive
determination on RDA if a RDA application to permit this work was even appropriate with a
valid FAOC in place to permit all work. The condition given on SDA that “the work does not
require the filing of a Notice of Intent, provided that all local permits are obtained prior to any
construction® is invalid as a condition for work as the construction has already occurred and
without any local permits for work in a floodplain. The floodzone delineation submitted by the
project manager to the Building Department on two site plans does nof show the correct
Sfloodplain for this project. Using the delineation provided to the Building Department there is no
floodplain on the north side of the residence as the AE 18 zone was the delineation provided to
that department for the floodplain delineation, not the AE 16 zone. This does not protect the

interests of the Wetlands Protection Act as utilities (which are a hazard to life and property as
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well as the regulated area due to flooding, pollution, fire and contamination) are installed and
operating in violation of the FAOC and the state building codes. Since the Base Flood Elevation
(plus 1 foot freeboard) has not been represented on the Building Department Plans and
certifications for construction in the floodplain have not been complied with there are additional

issues which should not permitted by the SDA. A SDA is a de novo appeal.

13. The Department issued a SDA approving work with a negative determination that alters a
resource area, allows unpermitted work that is not complaint with state regulations for work in
the floodplain and is not complaint with its own Special Conditions on the FAOC. The special
conditions attached to an Order of Conditions are put in place specifically to protect the interests
of the Act. We can find no precedent for allowing a FAOC to be amended without complying
with the Department’s Amended Order Policy, Weflands Program Policy 85-4: Amended
Orders. That policy allows two options only for changes: an amended order of conditions (when
there is no increase in scope or impact and to be submitted to the issuing authority) or a new

Notice of Intent.

15. The issuing authority for the FAOC was the MA DEP southeast office not the Dartmouth
Conservation Commission. The Conservation Commission, with their actions, circumvented a
valid FAOC and permitted work in an area under protection which not only violated an existing
FAOC but specifically permitted work that violated the FAOC Special Conditions, by giving it a
negative determination. It has to be emphasized that the work has already been done without a
permit, this is a permit after the fact for activities (defined as discharging, excavating, filling,
grading, changing of vunoff characteristics, installation of drainage and destruction of plant

life... 310 CMR 10.04) that violated an existing FAOC and it has “altered” (changing pre-
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existing drainage patterns, sedimentation patterns, flow patterns and flood retention, the

destruction of vegetation 310 CMR 10.04) the resource area.

16. The floodplain was never staked before the permitting by the Conservation Commission
or MA DEP even though at issue from the beginning was the very location of the floodplain and
the compliance of electrical utilities that were installed and functioning in the floodplain.
Additionally, the highlighted delineation of the floodzone that was submitted to the Darimouth
Building Department for the permits for this property is not the same as that shown on the
FEMA FIRM for this property or any of the site plans submitted to the Conservation
Commission, including the site plan submitted with the RDA (which shows utilities in the
floodplain). There has been no attempt to date to confirm what is most basic. If staking the
floodplain would have been useful to the project manager he would have complied with this
repeated request. A RDA to Dartmouth Conservation Commission requires that the local
Building Department, Board of Health, Zoning Board of Appeals and Planning Board also
receive a copy of the Request and site plan two weeks prior to a hearing for their comments to
the Conservation Commission. If provided, it would have shown the discrepancy between the
floodplain delineation for the Conservation Commission and MA DEP as differing from the
plans submitted to the Building Department for the permitting of this structure. The RDA site

plans were not provided to the these deparlments prior to the meeting in July 2013.

17. Details for the proposed changes were not submitted in any detail to permit such changes
and should not have been approved without regard for environmental impacts. There is no
accurate detail changes to the stormwater system, including drainage outflows, changes to
drywells, changes to contours and changes in grades provided on the site plan submitted and are

changes that have now been approved by the RDA and which violate Special Conditions #22, 23,
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24 and 27. These special conditions were deemed important enough to protect the interests of the
Act and compliance should not be optional. There are changes to a swale on the south property
line that depart from the FAOC and should not have been modified by a RDA. The RDA
ignores the negative impacts that this activity will have on the Resource areas, harming the
interests of the Act. Specifically, the work would have adverse impacts on the interests of storm
damage prevention and flood control with the installation of electrical utilities in the floodplain

and discharge of stormwater in the velocity zone 18 ft. from the coastal bank.

18. The project would alter LSCSF without mitigation or conditions sufficient to protect
public water supply, private water supply, groundwater supply, storm damage prevention,
prevention of pollution, protection of wildlife habitat and flood control. 310 CMR 10.04; 310

CMR 10.24(1)

19. In light of these major changes, the noncompliance with the valid FAOC special
conditions and the permitting of work already regulated under a FAOC with a new SDA would
constitute a collateral attack on the Final Order of Conditions. On that basis alone it is clear that
this RDA should be appealed. The condition on the SDA that a Notice of Intent does not need to
be filed “provided all local permits are obtained prior to any construction” is a moot point as
local permits were not obtained, construction is nearly complete and this work is non-compliant
with state codes for work in a floodplain (780 CMR 120.G.501, 780 CMR 120.G.501.7 and 780
CMR 120G.501.8) In addition the correct delineation of the floodplain has not been accurately
represented to the Building Department for this purpose. We feel the FAOC should stand as the

valid permit and any amendment should follow the Wetlands own amended order policy 85-4.
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COMMONWEALTH OF MASSACHUSETTS
EXECUTIVE OFFICE OF ENERGY AND ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108 617 292 5500

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION

June 20, 2014
In the Matter of Docket No. WET-2014-001
. FileNo. SE 15-2058
Margaret Reichenbach . Dartmouth

RECOMMENDED FINAL DECISION

Timothy Haydock (“Petitioner”) filed this appeal of a negative Superseding
Determination of Applicability (“SDA”) issued by the Massachusetts Department of
Environmental Protection (“Department”) related to work on land owned by Margaret
Reichenbach (the “Applicant”) at 29 Mattarest Lane in Dartmouth. The project is subject to
jurisdiction under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 and the
Wetlands Regulations, 310 CMR 10.00. The Dartmouth Conservation Commission
(“Commission”) had also issued a negative Determination of Applicability. After the filing of
testimony, the Applicant and the Department filed motions tor directed decision for failure to
sustain the case and lack of standing, which the Petitioner opposed. This proceeding follows a
prior appeal of a permit amendment involving the same project. [ recommend that the
Department’s Commissioner issue a Final Decision that dismisses the Petitioner’s appeal for
failure to sustain his case based on a directed decision in favor of the Applicant and the
Department and, on alternate grounds, for lack of standing., Dismissal would allow the

additional work to proceed under the Department’s SDA.
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BACKGROUND

On April 29, 2010, the Applicant received an Order of Conditions from the Commission
to demolish an existing single family house and construct a new one with landscaping, a
retaining wall, and a swimming pool on 1.49 acres of land. The lot is bordered by Mattarest
Lane, Buzzards Bay, and other residential property including the Petitioner’s. The site contains
two wetlands resource areas: Coastal Bank and Land Subject to Coastal Storm Flowaée
(“LSCSF”), which is land inundated by coastal flooding up to the 100-year storm event or storm
of record. 310 CMR 10.04. The Order of Conditions for the initial construction was not
appealed. On October 26, 2010, the Applicant filed a request for an Amended Order of
Conditions to allow certain relatively minor revisions to the project, including a change in the
curvature of the retaining wall, the angle and width of a stairway, and the management of
drainage at the site. The Commission issued an Amended Order of Conditions allowing this
work. Samuel R. Haydock, anabutter at 30 Mattarest Lane, requested review by the Department
of the Commission’s Amended Order of Conditions.

The Department’s Southeast Regional Office issued a Superseding Amended Order of
Conditions to allow the requested revisions to the project. A ten residents group, which included
Timothy Haydock, the sole Petitioner in this matter and an abutter at 30 Mattarest Lane, filed an
appeal of the Superseding Amended Order of Conditions.' The Petitioners claimed that the
Department should have required a new application rather than amending the pennit and that the
work did not comply with the requirements for work in bufter zone to Coastal Bank and LSCSF.

The claims in this prior appeal were dismissed tor failure to sustain the case and alternately a

' A ten residents group may request a Superseding Determination of Applicability or a Superseding Order of
Conditions from the Department’s regional office, and may also appeal to an adjudicatory proceeding. 310 CMR
10.05(7)(a)(5) and 310 CMR 10.05(7)()(2)(a).
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conclusion that the Petitioners had not met their burden of proof based on a consideration of all
the evidence. Matter of John and Margaret Reichenbach, OADR Docket No. WET-2011-012,
Recommended Final Decision (October 20, 2011), adopted by Final Decision (November 2,
2011).

After resolution of the appeal and with construction underway, the Petitioner raised
concerns with the Commission about erosion and certain work at the site which he alleged was
outside the scope of the Superseding Amended Order of Conditions. The Applicant was
instructed by the Commission to file a Request for Deterinination of Applicability (“RDA”), a
procedure to resolve whether further review is warranted. 310 CMR 10.05(3)(a). The RDA
contained a relatively extensive narrative description of-the work in addition to the plan and
completed RDA forn, RDA Narrative, June 21, 2013; Site Plan, RDA/29 Mattarest Lane, June
21,2013. The RDA narrative explained that the boundaries of the resource areas, as well as the
house construction and related work, were approved under the Superseding Amended Order of
Conditions issued by Department and sustained in the adjudicatory hearing. The additional work
was described as minor project revisions related to utility installation within areas that had been
previously approved for alteration to LSCSF or the bufter zone to Coastal Bank.

Six separate activities were described in the RDA: the installation of an irrigation pump
chainber, A/C condensers, an NSTAR transtormer, drainage lines, pool circulation tanks, and a
drain through aretaining wall. Only the work to install the irrigation pump chamber had not
been completed when the RDA was tiled. The Commission issued a negative Determination of
Applicability, concluding that while the work was within an area subject to protection, it would
not alter a resource area and therefore a Notice of Intent was not required. The Petitioner

requested review by the Department. The Department issued a negative SDA, on the same
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grounds as the Commission. The Petitioner filed an appeal, commencing this proceeding with
claims somewhat similar to the prior proceeding.
ISSUES FOR ADJUDICATION

The discussion at the Pre-Hearing Conference focused on various aspects of the
Petitioner’s objections to the Department’s action, primarily: 1) whether the Department should
have amended the Final Order of Conditions issued for the project as opposed to issuing its SDA;
2) whether addressing the work that had been completed was a matter for permitting or
enforcement; and 3) whether the Department has jurisdiction over compliance with the building
code and similar requirements.” The Applicant challenged the Petitioner’s standing to pursue the
appeal, because although an abutter, he had not shown that he was aggrieved as rcquired by the
regulations. 310 CMR 10.05(7)(j)(2)(a). Claims seeking enforcement and compliance with laws
the Department does not administer cannot be litigated in this forum for reasons explained
below. The two issues for adjudication were:

1. Whether the Department properly determined that the proposed work for the
installation of the irrigation pump chambers will not fill, remove, dredge or alter
land subject to coastal storm flowage and theretore no notice of intent is required?

2. Whether the Petitioner has standing to pursue this appeal as a person aggrieved?

The Petitioner had the burden of going torward and of proving his direct case under 310 CMR
10.05(7)(j)3.b. The Petitioner was required to demonstrate that he had standing pursuant to 310

CMR 10.05(7)(j)2.b.iii.

*'he Pre Hearing Conference was held by telephone on February 6, 2014, alter a postponement from the preceding
day due to a snowstorm and a prior postponement due to the unavailability of all parties. The Petitioner was
represented by Barbara Moss, who resides at 28 Mattarest Lane. Ms. Moss had been a member of the Residents
group that appealed the Superseding Amended Order of Conditions. She also served as the Petitioner’s witness in
this matter. Although Ms. Moss stated in an opposition to the motions for dismissal that there had been a
disconnection during the Pre hearing Conterence call, this problem was not identified at the time, nor is there any
indication that the Petitioner was prejudiced by the lapse and Ms. Moss stated that she redialed and continued to
participate in the call.
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The Petitioner raised procedural questions that stemmed in part from the Commission’s
request that the Applicant file an RDA for the work. The Commission had issued a negative
Determination of Applicability, in response to the RDA ﬁled by the Applicant as instructed by
the Commission. The Petitioner argued that the Department should have amended the
Superseding Amended Order of Conditions issued for the project or required a new Notice of
Intent as opposed to an SDA. While the Commission could have asked the Applicant to request
an amendment, it did not. The Department’s SDA was responsive to the Petitioner’s request for
action and the appropriate next step inthe procedures established for Determinations of
Applicability. See 310 CMR 10.05(3) and 10.05(7). Contrary to the Petitioncr’s position,
nothing in the Department’s Amended Order Policy requires a Commission or an applicant to
use an Amended Order. Wetlands Program Policy 85-4: Amended Orders, September 17, 1985,
revised March 1, 1995. The Amended Order Policy.does not even suggest that the Department
should amend an existing order in response to a request for action on a Determinqtion of
Applicability. {d. Importantly, the Petitioner was not prejudiced by the RDA procedure. [ndeed,
the Petitioner could pursue an appeal under either the amendment or the RDA procedure, and the
Petitioner has now participated in appeals under both procedures.

The Petitioner raised claims related to work described in the RDA that had already been
completed by the Applicant at the site. The Department, like the Commission, was not inclined
to pursue an enforcement action for work already completed. Moreover, both concluded that the
work generally would not alter LSCSF and did not warrant further review. Even if the work
described in the RDA were determined to be a violation of the regulations, the exercise of
enforcement discretion lies solely with the Department, and cannot be compelled through an

administrative appeal. Therefore, any relief as to work already completed could not be granted
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in this forum, See, e.g., Matter of Marette & Sons, Inc./Mark Rioux, Docket No. WET-2010-015,
Recommended Final Decision (September 17, 2010), adopted by Final Decision (October 15,
2010); Matter of Bourne Community Boating, Docket No.WET-2009-031, Recommended Final
Decision, (November 19, 2009), adopted by Final Decision (December 18, 2009), Matter of
Christina Pesce, Docket No. 99-044, Final Decision (April 14, 2000); Matter of Town of
Lexington, Docket No. 2006-184, Recommended Final Decision (March 19, 2007), adopted by
Final Decision (March 23, 2007); Thomas M. Dicicco v. DEP, 64 Mass. App. Ct. 423 (2005).

The Petitioner raised claims related to the status of the proposed work under the state
building code. Compliance with codes or regulations administered by other governmental
entities is not within the Department’s jurisdiction. Any such claims must be dismissed based on
lack of subject matter jurisdiction; the relief sought cannot be granted by this forum. See e.g.
Matter of Northpoint Realty Development Corp., D;)cket No. 2001-064, Ruling on Motion to
Dismiss Issues Sununary (February 27, 2002) (elaims of violations of FEMA regulatioiis, unsafe
conditions due to contaminated flood water, alteration of hydrology from hazardous chemicals
moving toward existing homes, and unsafe conditions of project and impacts on Town’s
emergency departments dismissed for failure to state a claim upon which relief may be granted).
The Department’s SDA finding that the work will not alter a resource area so thata Notice of
Intent is not required continues, “provided that all local permits are obtained prior to any
construction.” Department’s SDA (December 12, 2013). This statement, however, does not
extend jurisdiction for the Department to resolve claims arising under locally administcred state
laws or local bylaws.

The Petitioner also sought another delin;ﬁ.ation of the floodplain at the site. LSCSF

boundaries are typically obtained from FEMA maps. The boundary of LSCSF was established
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by the 2010 Order of Conditions, which remains in effect due to the Permit Extension Act. The
Applicant’s RDA did not seek a deterinination as to the jurisdictional areas or boundaries at the
site, and therefore the SDA properly refrained from making any determination as to geographic
jurisdiction. Thus, the LSCSF boundary set by the 2010 Order of Conditions governs work
under this SD A as well. For this reason, the extent of LSCSF cannot be challenged in this
appeal. Further, nothing in the record points to a material error in the LSCSF boundary. Any
discrepancy that might result from grading, as suggested by the Petitioners, would not affect the
outcomne of tlis proceeding, as LSCSF has no regulatory performance standards. The location
and minor nature of the proposed work relative to the LSCSF boundary would not warrant a map
revision by FEMA, even if it were within the Department’s power to require one.

Motions to strike testimony of the Petitioner were filed by the Applicant and the
Department. Briefly, testimony related to issues not identified for adjudication is properly
stricken. Testimony related to work that has been completed is inadmissible because
enforcement relief, for the reasons stated, cannot be compelled in an administrative hearing.
Similarly, testimony in support of claims related to noncompliance with codes or regulations
administered by other governmental entities and outside the Department’s jurisdiction may not
be allowed.

WHETHER THE PROPOSED WORK FOR INSTALLATION OF THE IRRIGATION
PUNMP CHAMBER WILL NOT ALTER LSCSF SO THAT A NOTICE OF INTENT IS
NOT REQUIRED

The Petitioner filed testimony of his representative, Barbara Moss, a witness with no
stated expert qualifications regarding LSCSF or the proposed work. She raised many questions
about the proposed work and speculated about its consequenccs, but was not able to provide

credible factual support for the position taken due to her lack of expertise. Petitioner witnesses
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sometimes question the sufticiency of information filed about a project. See Matter of Kenneth
Leavitt/Pheeny’s Island, Docket No. WET-2012-024, Recommended Final Decision (March 28,
2013), adopted by Final Decision (April 2, 2013). A Commission or the Departiment may deny a
project for lack of sufficient information, however, after an appeal, the burden shifts to the
Petitioner to show that proposed work does not comply with the applicable regulations. 1d.
Because Ms. Moss is not competent to provide expert opinion testimony on the impacts of the
proposed work, her opinions are not reliable and may be disregarded. Matter of Siegrist, Docket
No. 2002-132, Recommended Final Decision (April 30, 2003), adopted by Final Dt-acision (May
9, 2003); Matter of Scott Cheney, Docket No. 98-096, Final Decision (October 26, 1999). Ms.
Moss was familiar with the regulations and offered textual argument in an attempt to refute the
Department’s conclusion that a Notice of Intent was not required. The Petitioner claimed that
the work to install the irrigation pump chamber was an “activity” that would “alter,” within the
meaning of that term in the regulations, a resource area, LSCSF, and therefore requires a Notice
of Intent rather than an RDA. Despite the lack of qualifications, 1 reviewed her testimony for
any support for this argument. Neither the evidence nor argument presented by the Petitioner is
sufficient to sustain his case.

The Pctitioner is correct that the work described in the RDA is an activity, with a
definition that includes excavation and grading, within a resource area, LSCSF.> The definition
of alter, a key jurisdictional trigger in the regulations, is:

Alter means to change the condition of any Area Subject to Protection Under M.G.L. c.
131, § 40. Examples of altcrations include, but are not limited to, the following:

¢ Activity means any form of draining, dumping, dredging, damming, discharging, excavating, filling or grading;
the erection, reconstruction or expansion of any buildings or structures; the driving of pilings; the construction or
improvement ofroads and other ways; the changing of run-offcharacteristics; the intercepting or diverging of
ground or surface water; the installation of drainage, sewage and water systems; the discharging of pollutants; the
destruction of plant life; and any other changing of the physical characteristics of land.” 310 CMR 10.04.
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(a) the changing of pre-existing drainage characteristics, flushing characteristics, salinity

distribution, sedimentation patterns, flow patterns and flood retention areas;

(b) the lowering of the water level or water table;

(c) the destruction of vegetation;

(d) the changing of water temperature, biochemical oxygen demand (BOD), and other

physical, biological or chemical characteristics of the receiving water.
The Petitioner failed to marshal facts to suppoit the position that the work proposed in the RDA
will alter LSCSF in any material way, given that the area has already been approved for
alteration and the “condition” of the resource area LSCSF is not “changed” by the installation of
minor subsurface drainage structures or a structure of a few square feet in size on the surface of
the ground, as proposed here.

In her testimony, Ms. Moss asserted that the installation of the irrigation pump chamber
would involve excavation which would “alter” the resource area. Moss PFDT, para. 18.
Drainage pipes lead from the downspouts from the roof of the house to the pump chamber in
addition to dry wells approved under the Superseding Amended Order of Conditions. Id.
During the summer months, the runoff would be pumped to storage tanks and available for
irrigation, but Ms. Moss stated that there is no information as to how the runoff will be handled
during the winter months. She stated that there could be additional discharge to floodwater in a
storm, and “recent storms have continued to erode the coastal banks along the property
coastline.” Moss PFDT, paras. 19-20. Ms. Moss testified that without additional information
about the irrigation pump chamber, it is “impossible to determine its impact on the resource
area” and a Notice of Intent should be required to provide the additional information.

Ms. Moss further testified that it had not been established that the additional discharge
would have no impact on the coastal bank. Moss PFDT, paras. 21-22. In rebuttal to the

Applicant’s explanation that the irrigation system would revert to discharge to the prior approved

dry wells except for the summer months, Ms. Moss again cited a lack of detail and stated there
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would be a direct discharge to the velocity zone at VE 24. Moss Reb. paras. 6,9-11, 13-14, In
response to the Department’s witness Mr. Keller’s testimony that the irrigation pump chamber is
a subsurface structure in an area already approved for fill and regrading, Ms. Moss stated that
previously pernitted work is not relevant to work under the de novo appeal of the RDA, where
“no additional itnpact” is not an acceptable standard. Moss Reb. paras. 16-18.

Fundamentally, the Petitioner is incoirect that the prior permitting of this matter is
irrelevant to this appeal. This project has both an Order of Conditions for the original work of
demolishing the existing house and construction of a new house, and a Superseding Amended
Order of Conditions after an adjudicatory hearing which allowed relatively minor project
revisions. In the RDA submitted at the Commission’s request, the Applicant stated:

The existing SFR [Single family residence] was approved under a previous Superseding

Order of Conditions (SOC) SE 15-2058 (Issued March 24,2011). The Applicant is

proposing additional minor alterations and additions within previously approved altered
portions of LSCSF. All proposed minor alterations are located within the previously
approved alteration footprint.
RDA Project Description (June 26, 2013) (emphasis added). As to the proposed activity of the
irrigation pump chamber, the Applicant stated:
The proposed irrigation pump chamber will be located within LSCSF but will be entirely
outside of the 100-foot Coastal Bank buffer zone. The proposed irrigation pump chamber
will be located within a portion of the Subject Property previously approved for
landscaping and site alterations and will not result in any additional impacts to the
resource areas or associated buffer zones.
Id. (Emphasis added). The Petitioner oftered no testimony to refute this assertion and the
location of the structures on the plan reveals that they are within the previously approved area in

close proximity to the house. Thus, the Applicant had approval to “alter” the area under the prior

approval originally obtained through the filing of'a Notice of Intent,
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As the Applicant and the Department emphasized, LSCSF functions to provide flood
control and prevent storm damage only by receiving coastal flood waters. Unlike other resource
areas, such as Coastal Banks or Coastal Dunes that may move or erode and serve as a barrier to
storm surges, LSCSF as generally understood is inert and has only a surficial dimension. Coastal
flood waters spread laterally inland over LSCSF. Unlike Bordering Land Subject to Flooding
along rivers, LSCSF is often entirely unconfined so that the displacement of floodwaters by
structures is highly unlikely to impact the LSCSF. See 310 CMR 10.57. Although coastal
flooding can unquestionably damage structures, the Wetlands Protection Act protects wetlands
not structures - for the functions they provide. The Petitioner has offered no evidence that the
installation of the irrigation pump chamber, which is underground, will have any impact of any
kind on the ability of the few square feet of LSCSF on the surface above to support and convey
flood waters. Under these circumstances, the Department may properly find that the LSCSF is
subject to protection but that the Act does not apply to work which will not alter the resource
arca in any material way beyond the alteration already permitted in the prior approval.

Contrary to the references in the Petitioner’s testimony to work in the velocity zone (“V
zone”), the work proposed in the RDA is within the AE zone area of LSCSF. The distinction is
important. LSCSF includes all land within the 100-year coastal floodplain, but within the V
zone immediately adjacent to the ocean waves during storms exceed 3 feet while areas of the AE
zone experience smaller waves or still water flooding. See Matter of John and Margaret
Reichenbach, OADR Docket No. WET-2011-012, Recommmended Final Decision (October 20,
201 1) at n. 4, adopted by Final Decision (November 2,2011). Work within the higher hazard

area of the V zone has typically, and appropriately, been regulated more closely than work
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within LSCSF outside the V Zone. The project is located in a wide open area adjacent to the
ocean, a situation where the Department has consistently found no need for mitigation,
compensatory storage, or other special conditions as the lateral spread of any displaced coastal
floodwaters within the LSCSF would be de iﬁinimis. Id. See Matter of the Meadows at Marina
Bay, Docket No. 98-006, Final Decision (February 18, 1999), Reconsideration Denied (March
23, 1999), aff’d sub nominee Neponset River Watershed Association v. The Meadows at Marina
Bay, LLC, Civ. No. 99-642, Memorandum of Decision and Order on Cross Motions for
Judgment on the Pleadings (Norfolk Super. Ct., December 23, 1999), aff’d pursuant to Rule 1:28
(Mass. App. Ct., November 6,2000). Asthe Applicant and the Depaitment correctly
emphasize, there are no regulatory performance standards for LSCSF. Additional review would
Serve no purpose.

Although the Petitioner raised many questions about the irrigation pump chamber, the
prefiled direct and rebuttal testimony contain no factual asseitions that the proposed work is
outside an already approved area or that the work will have any impact at all on the ability of the
LSCSF to provide the functions of flood control and storm damage prevention. There has been
no showing that the project will have any impact on flooding from the ocean during coastal
storms. The storage capacity of the irrigation system may reduce any potential for runoff from
precipitation at the site, and may reduce overall water use at the site, but these environmental
benefits are not related to the LSCSF. Impacts from proposed work on the LSCSF are typically
limited to deflection of water from one structure to another nearby or large scale changes in

elevation. lmpacts would not normally occur if there is no change in the elevation, because

* The V zone often falls within another coastal resource area, such as a Coastal Dune or Coastal Bank, resource
areas where strict performance standards apply. 310 CMR 10.28 and 310 CMR 10.30. The distinction between
LSCSF and Coastal Bank, the resource areas in this appeal, is illustrated in Wetlands Program Policy 92-1: Coastal
Banks (March 3, 1992).
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water will move across land subject to coastal storm flowage as if there had been no work
performed at all. Indeed, for that reason, the use of an RDA to review work in LSCSF is not
uncommon, provided it is outside other resource areas and outside the V Zone.?

In sum, the Petitioner has not sustained his direct case. The burden of going forward in a
wetlands case is placed upon the person contesting the Department’s position and must include
credible evidence from a competent source in support of the position taken. 310 CMR 10.03(2);
310 CMR 10.05(7)(j)3.c. A competent source is a witness who has sufficient expertise through
education, training, or experience to render testimony on the factual issues on appeal. Matter of
City of Pittsfield Airport Commission, OADR Docket No. 2010-041, Recommended Final
Decision (August 11, 2010), adopted by Final Decision (August 19, 2010). The Wetlands
Regulations require that a Petitioner’s direct case establish the legal and factual basis for its
position on each issue. 310 CMR 10.05(7)j.3.c. Under 310 CMR 1.01(11)(e), a directed
decision may be granted against a party for failure to sustain a direct case where its pre-filed
testimony and exhibits do not meet its burden of going forward with credible evidence from a
competent source in support of its position or show no right to relief on its claims as a matter of
law.® Where a direct case is insufficient to prevail, dismissal is appropriate. See Matter of
Oxford Housing Authority , Docket Nos. 92-026, 93-008, Final Decision (January 21, 1994),
Reconsideration denied (February 22, 1994), aff’d in part (as to availability of a directed decision

and dismissal for failure to sustain the direct case) sub nominee Widen v. Oxford Housing

* Practices may vary among Commissions. The Department has recently stated its intent to clarify the regulations
related to LSCSF. All applicants should consider whether and how a local bylaw addresses LSCSF and proceed in
compliance with local requirements.

6 See e.g., Matter of Trammell Crow Residential, Bocket No. WET-2010-037, Recommended Final Decision (April
1,2011), adopted by Final Decision (April 21, 2011), citing, Matter of Town of Truro, Bocket No. 94-066, Final
Decision (August 21, 1995), affd sub nom., Worthington v. Town of Truro, Memorandum of Becision and Order on
Plaintiff's Complaint for Judicial Review (Suffolk Super. Ct., May 30, 1996))._See Matter of Walden Woods, LLC,
Docket Nos. DEP-04-363 and DEP 04-364, Recommended Final Decision (September 6, 2006), Final Decision
(December 8, 2006).
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Authority, Civ. No. WOCV94-004130, Memorandum and Order on Defendant’s Motions to
Dismiss (Worcester Super. Ct., October 20, 1994).

As prior decisions have explained, dismissal for failure to sustain a direct case does not
deprive the Petitioner of his “day in court.” See, e.g., Matter of Lawrence Borins, Trustee, Noon
Hill Realty Trust, Docket No. 98-140, Final Decision, July 22, 1999 and Decision on Motion for
Reconsideration, August 19, 1999. The Petitioners’ direct case must provide credible evidence
relevant to the governing legal standard. See Matter of the Meadows at Marina Bay, Docket No.
98-006. Petitioner witnesses sometimes question the sufficiency of information filed abouta
project. See Matter of Kenneth Leavitt/Pheeny’s Island, Docket No. WET-2012-024,
Recommended Final Decision (March 28, 2013), adopted by Final Decision (April 2, 2013).
Although a Commission or the Department may deny a project for lack of sufficient information,
after an appeal is filed, the burden shifts to the Petitioner to show that proposed work violates
regulatory performance standards. Id. The work proposed in the RDA was properly teviewed
and will contribute to the interests of the Act.

WHETHER THE PETITIONER HAS STANDING

The Applicant and the Department moved to dismiss the Petitioner’s appeal for lack of
standing because there was no showing that the Petitioner was aggrieved by the Department’s
SDA. Underthe Department’s regulations, an abutter may request a Superseding Order of
Conditions but may not file an appeal unless aggrieved by the Department’s action. A “person
aggrieved,” as defined in the wetlands regulations, is “any person who, because of an act or
tailure to act by the issuing authority, may suffer an injury in tact which is ditferent either in

kind or magnitude from that suffered by the general public and which is within the scope of the
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interests identified in M.G.L. ¢. 131, 5.40.” 310 CMR 10.04, 310 CMR 10.05(7)(a)4. In this
appeal, the Petitioner did not articulate grounds for standing.

For purposes of ruling on a Motion to Dismiss for lack of standing, the Petitioner’s
factual allegations in the notice of claim are taken as true. Matter of Covanta Pittsfield, Docket
No. 2010-002, Recommended Final Decision (June 30, 2010), adopted by Final Decision (July
30, 2010). The sufficiency of the factual showing is satisfied where the allegations of a person
claiming to be aggrieved demonstrate at least the possibility that the alleged injury would result
if the activity were allowed. Matter of Lepore, Docket No. 2003-092 and 2003-093,
Recommended Final Decision (September 2, 2004), adopted by Final Decision (December 3,
2004); Matter of Whouley, Docket No. 99-087, Final Decision (May 16, 2000).” An allegation
of abstract, conjectural, or hypothetical injury is not sufficient. Matter of Martin and Kathleen
Crane, Docket No. 2008-100, Recommended Final Decision (March 30, 2009), adopted by Final

Decision (March 30, 2009); Matter of Charles Doe, Docket No. 97-097, Final Decision (April

15, 1998); see Ginther v. Commissioner of Insurance, 427 Mass. 319 (1998); Group Insurance
Commission v. Labor Relations Commission, 381 Mass. 199 (1980); Duato v. Commissioner of
Pub. Welfare, 359 Mass. 635 (1971).

The Petitioner did not provide factual support for a conclusion he is aggrieved due to
impacts on his property from the work allowed under the SDA to install the irrigation pump
chamber. Instead, the Petitioner claimed that it was not possible to assess impacts due to a lack
of documentation about the project. The Applicant, however, filed considerable detail with the

Request for Determination, and provided additional information in the form of direct testimony.

7A person claiming aggrievement is not required to prove the injury would actually occur at the preliminary stage of
a proceeding. Butler v. Waltham, 63 Mass. App. Ct. 435, 441 (2005). “Rather, the plaintiff must put forth credible
evidence to substantiate his allegations. In this context, standing becomes, then, essentially a question of fact for the
trial judge.” Marashlian v. Zoning Bd. of Appeals of Newburyport, 421 Mass. 719, 721 (1996); see also Matter of
Town of Hull, Docket No. 88-022, Decision on Motion for Reconsideration of Dismissal (July 19, 1988).
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The claim of lack of information seems in part intended to support a claim that a Notice of Intent
should be filed. But the amount of information in the record as to the pump chamber is
equivalent, perhaps greater than would typically be expected with a Notice of Intent, particularly
where the work is not within the buffer zone. In any event, the burden falls on the Petitioner to
demonstrate that he has standing pursuant to 310 CMR 10.05(7)(j)2.b.iii. The Petitioner has not
demonstrated standing, and therefore, the appeal may be dismissed on this alternate ground.
CONCLUSION

The Petitioner offered no support for a conclusion that the proposed work related to the
pump chamber would alter LSCSF so as to affect its capacity for flood control and storm damage
prevention. The project does not warrant further review and the appeal should be dismissed for
failure to sustain the case. As an alternate ground for dismissal, the Petitioner has not
demonstrated standing to pursue this appeal. [ recommend that the Department’s Commissioner
dismiss this appeal for failure to sustain the case and lack of standing, and make final the

Department’s SDA.

Vomelee D ﬁ,ﬂ%i
Pamela D. Harvey
Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Ofticer. It has been
transmitted to the Commissioner for his Final Decision in this matter. This decision is therefore

not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be
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appealed to Superior Court pursuant to M.G.L. c¢. 30A. The Commissioner’s Final Decision is
subject to rights of reconsideration and court appeal and will contain a notice to that effect.

Because this matter has now been transmitted to the Commissioner, no party shall file a
motion to renew or reargue this Recommended Final Decision or any part of it, and no party
shall communicate with the Commissioner’s office regarding this decision unless the

Commissioner, in his sole discretion, directs otherwise.
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In the Matter of Docket No. WET-2014-001
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Dartmouth
FINAL DECISION

1 adopt the Recommended Final Decision of the Presiding Officer. The partics to this
proceeding are notificd of their right to file a motion for reconsideration of this decision,
pursuant to 310 CMR 1.01(14)(d). The motion must be filed with the Case Administrator and
served on all partics within seven business days of the postmark date of this decision. A person
who has the right to scek judicial review may appeal this decision to the Superior Court pursuant
toM.G.L.c jOA, §14(1). The complaint must be filed in the Court within thirty days of receipt
of this dccision.

~\

Y
/ / /
(LA 1/
_David W_Cash
Commissioner

~—

This lnformation is avallable I atemnaté format. Cati Michialle Waters-Ekanem, Oiversily Director, at 6§7-292-5761. TOD# 1-866-539-7622 0¢ 1-617-674-6868
tA3ssOFP Website: wwy.mass. gowdep

Printed on Recycled Paper

THBM_001783

268



COMMONWEALTH OF MASSACHUSETTS
EXECUTIVE OFFICE OF ENERGY AND ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
UNE WINTER STREET, BOSTON, MA 02108 617-292-5500

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION

September 30, 2014
In the Matter of Docket No. WET-2014-001
File No. SE 15-2058
Margaret Reichenbach Dartmouth

RECOMMENDED FINAL DECISION ON RECONSIDERATION
In this appeal, Timothy Haydock (“Petitioner”) challenged a negative Superseding

Determination of Applicability (“SDA”) issued by the Massachusetts Department of
Environmental Protection (“Department™) related to work on land owned by Margaret
Reichenbach (the “Applicant”) at 29 Mattarest Lane in Dartmouth. The project is subject to
Jurisdiction under the Massachusetts Wetlands Protection Act, G.L. ¢. 131, § 40 and the
Wetlands Regulations, 318 CMR 10.00. The Dartmouth Conservation Commission
(“Commission”) had also issued a negative Determination of Applicability. After the filing of
testimony, the Applicant and the Department filed motions for directed decision for faiture to
sustain the case and lack of standing, which the Petitioner opposed. Afier a Recommended Final
Bccision, the Department’s Commissioner issued a Final Decision that dismissed the Petitioner’s
appeal for failure to sustain his case based on a directed decision in favor of the Applicant and
the Department and, on alternate grounds, for lack of standing, The Petitioner filed a motion for
reconsideration of the Final Decision. A motion for reconsideration may be granted only where

the Final Decision is based upon a finding of fact or conclusion of law that is clearly erroneous.

THBM_001736
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310 CMR 1.01(14)(d). Irecommend thatthe motion for reconsideration be denied. Because the
motion reiterates arguments raised at the hearing that were adequately covered in the Final
Decision, I address only the main points raised by the Petitioner.

First, there are not “many ‘non-compliant’ issucs remaining”™ for this project as alleged by
the Petitioner. The Applicant rcceived an Order of Conditions from the Commission to
demolish an existing single family house and construct a new one with landscaping, a retaining
wall, and a swimming pool in April of 2010. The Order of Conditions for the initial construction
was not appealed. The Applicant filed a request for an Amended Order of Conditions to allow
certain relatively minor revisions to the project, including a change in the curvature of the
retaining wall, the angle and width of a stairway, and the management of drainage at the sitc in
October 0£2010. ‘The Commission issued an Amended Order of Conditions allowing this work.
The Petitioner appcaled the Commission’s Amended Order. The Department’s Southcast
Regional Office issued a Superseding Amended Order of Conditions to allow the requested
revisions to the project. A ten residents group, which included the Petitioner in this appcal, filed
an appeal of the Supcrseding Amended Order of Conditions. The Pctitioners’ claims were
dismissed for failure to sustain the case and because the Petitioners had not met their burden of
proof based on a consideration of all the evidence. Matter of John and Margaret Reichenbach,
OADR Docket No. WET-2011-012, Recommended Final Decision (October 20, 201 1), adopted
by Final Decision (November 2, 2011),

Apparently in response to conceins raised by the Petitioner to the Commission about
erosion and certain work at the site, and multiple visits by the Commission agent, the
Commission asked the Applicant to file a request for Determination of Applicability. The

Petitioner then requested an SDA, the Depatment issued an SDA, and this appeal ensued.
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Where work at a sitc has alrcady been approved, subsequent appeals do not create an opportunity
to re-visit the same issues. Contrary to the allegations of the Petitioners, there is no loophole for
future applicants, nor has there been inattention to the werk proposed or conducted at this site.
This proceeding has fully and fairly considered the issues that are properly within the scope of
this appeal.

The Petitioner characterized as inaccurate statements in the Recommended Final
Decision refated to the Petitioner’s position on (he delineation of the flood plain. Specifically,
the Petitioner claims that it was the Applicant, not the Petitioner, who disputed the floodplain
delineation. The reference in the Recommended Final Decision to the Petitioner’s seeking
another delineation of the floodplain at the site was drawn ditectly from his notice of claitn,
which stated that “at issue from the beginning was the very location ef the floodplain” and
pointed to a “discrepancy™ between the floodplain delineation provided to the Conservation
Commission and to the Building Department. Notice of Claim, para. 16. Secondly, the
Petitioner objected to the reference in the Recommended linal Decision to the Petitioner’s
having suggested that discrepancies from grading ceuld affect elevations shown on the plans, |
was referring to the Petitioner’s statement that “the site plan does not reflect changes to grades
and drainage as a result of work done . . . and does not reflect the correct location and grading
changes.” Petitioner’s Pre-hearing Conference Statement, para. 4. Neither of these statements in
the Recommended Final Decision constitutes errors of fact, but instead cach attempted to
incorporate the claims raised by the Petitioner. The question raised as to the Applicant’s
application to FEMA for a “LOMR-F” related to the basement of the house, apparently filed

after the Final Decision was issued, is not within the scope of this appeal both as to timing and
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because the house was approved in the original, unappealed Order of Conditions and cannot be
raised here.

The Petitioner renewed his argument that the Department should have followed the
Amended Ordcr Policy and amended the Supcrseding Amended Order of Conditions that was
sustained afier the prior appeal was dismissed for failure to sustain the case rather than issue the
SDA. As stated in the Recommended Final Decision, the Amended Order Policy applies to
situations where an applicant reauests an amendment. Here, the Daitmouth Conservation
Commission asked the Applicant to file a Request for Determination of Applicability, and the
Department adhered to the regulations by issuing the SDA. Although the Petitioner chavacterizes
this process as a “loopholc” and “disctiminatory,” in part because the statute and regulations
governing Dcterminations provide for a public meeting rather than a public hearing, the
Determination of Applicability procedures have been used for decades as specified in the
regulations, 310 CMR 10.05(3). Therc are no regulatory proccdures for the amendment of an
order of conditions. The Dcpartment’s issuance of an SDA in light ef the Commission’s
Determination of Applicability in response to the Applicant’s Request for Determination of
Applicability was not only not an error of law, it fully conformed to the regulations. 1d.

The Petitioner claims that his failure to demonstrate standing is due to the failure of the
Commission or the Depattment to visit his propetty, and asserts that in contrast the Commission
agent made weekly visits to the Applicant’s property. Demonstration of standing, however, falls
squarely on the person filing a notice of claim. 310 CMR 10.05(7)(3)(2)(b)iit. The Petitioner is
correct that either the Commission or the Department could have taken enforcement action if
either believed there was a violation of the regulations. The Petitioner, however, cannot seek

enforcement action by the Department through an administrative appeal. Despite the Petitioner’s
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objections, it is settled law that the exercise of enforcement discretion lies with the Department,
and cannot be compelled through administrative adjudication. See, e.g., Matter of Marette &
Sons, Inc./Mark Rioux, Docket No, WET-2010-015, Recommended Final Decision (September
17, 2010), adopted by Final Decision (October 15, 2010); Matter of Bourne Community
Boating, Docket No.WET-2009-031, Recommended Final Decision, (November 19, 2009),
adopted by Final Decision (December 18, 2009), Matter of Christina Pesce, Docket No. 99-044,
Final Decision (April 14, 2000); Matter of Town of Lexington, Docket No. 2006-184,
Recommended Final Decision (March 19, 2007), adopted by Final Decision (March 23, 2007);
Thomas M. Dicicco v. DEP, 64 Mass. App. Ct. 423 (2005). The Petitioner has not identified an
error of law, nor has the Pctitioner been denied due process as cvidenced by the repeated visits to
the site by the Commission, the Commission’s review through the Request for Determination,
the Department’s SDA as requested by the Petitioner, and this adjudicatory proceeding, also
requested by the Petitioner.
CONCLUSION

I recommend that the Department’s Commissioner decline to reconsider the Final

Decision in this matter,

Pamela D. Harvey
Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION ON RECONSIDERATION

This decision is a Recommended Final Decision on Reconsideration of the Presiding

Officer. It has been transmitted to the Commissioner for his Final Decision in this matter. This
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decision is therefore not a Final Decision subject to reconsideration under 310 CMR [.01(14)(¢),
and may not be appealed to Superior Court pursuant to M.G.L. ¢. 30A. The Commissioner’s

Final Decision may be appealed and will contain a notice to that effect.
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Commonwealth of Massachuselts
Executive Office of Enargy & Environmental Affairs

Department of Environmental Protection

One Winter Street Boston, MA 02108 » 517-292-5500

DFVAL L. PATRICK MACVE VALLELY BAHTLETT
Govarnor Searatary
DAVIDW. CASH

Commisstoner

October 28, 2014

In thc Matter of Docket No. WET-2014-001
Margaret Reichenbach File No. SE 15-2058
Daitmouth

FINAL DECISION ON RECONSIDERATION

I adopt the Recommended Decision on Reconsideration of the Presiding Officer. Any
parly may appeal this Decision to the Supetior Court pursuant M.G.L.. ¢. 30A, §14(1). The

complaint must be filed in the Court within thirty days of receipt of this Decision.

This Information is avalable in aikernate format Call Michelle Waters-Ekanem, Diversly Director, at 617-292-5751. TOD# 1-866-538-7622 ar 1-617-574-6869
MassDEP Websiie: vavewsnass.govidep

Printed on Recyded Paper
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From: Barbara Moss[brmossdesign@aol.com]

To: ullansullivan@yahoo.com[ullansuilivan@yahoo.com}
Subject: Re:qulle

Date: Tue, 26 Oct 2010 2:10:10 PM{UTC)

To: uvllansullivanieyahoo.com|ullansullivaniedyahoo.com]
From: Barbara Moss[brmossdesign(@aol.com]

Sent: Tue 10/26/2010 10:10:10 AM Eastern Standard Time
Subject: Re: guile

name of the deer stuit 1s thiram (spelling” it 15 4 powder, You nux i with Clear Spray Delense.

Tree puy s Ted Booth

jag mar bra men jag har massor at gora och ingen ud, sa ar det... vises over lielgen i all fll, Reichen drama borja igjen, vad synd,

B.

@riginal Message
From: ullasullivan <ullansullivané:yahoo.com
To: brmossdesign <brmossdesign(@aol.com™>
Sent: Mon, Oct 25,2010 8:47 am
Subject: Re: gulle

Hi Barbara

1 saw Tim had sprayed the bushes and (rees for deer. again my braincells neglect

me, what is the name of the spray? any chance veu can give me the number of the tree guys?

Nowaord firom nasty Nan.

1 am going down wednesday and staying thrue Friday. the weather s going 10 be mild, and | have 1000 things to do.
Erdubm?

Ulla
--- OnTue, 10/5/10, brmossdesign@aol.com <brmossdesign@a aol. com> wrote:

From: brmossdesignieaol.com <brmossdesigniasiol cons>

Subject: Re: gulle

To: "ulla sullivan” <ullansullivaniwyahoo.cony>
Date: Tuesday, October 5,2010. 3:09 PM

[ asked Mary Cook 10 keep hereyes open. | think Bentley will write something sooner ratherthan {ater (o give them notice, We may have found an additional

right of way. They all help.

B.
Sent via BlackBerry by AT&T
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From: ullasullivan <ullansullivan@ yahoo.con>
Date: Tue, 5 Oct 2010 04:20:16 -0700(PDT)

To: <brmossdesignaol.con>

Subject: Re: gulle

Hi Barbara
I am not down in Nonquit yet, do youthink they will start the driveway this week ?

Ulla

--- On Mon, 10/4/10, brmossdesign(@ aol.com <brmuossdesign@aal. com> wrolg:
From: brmossdesign(aol.com <bnnossdesign@ aol.com>
Subject: Re: gulle

Te: "ulla sullivan” <ullansullivan@yahoo.con>
Date; Monday, October 4,2810, 10:12 PM

We are goingto torture them! Just you waitand see... As long as they don‘t start building thatdriveway tomorrow! UlT da.

Visesover helgen.
Sent via BlackBerry by AT&T

From: ulla sullivan <ullansullivani@yahoo.com>

Date: Sat. 2 Qct 2010 18:00:43 0700(PDT)

To: <brmessdesign@iol.com>

Subjeet: Re: gulle

Hi Barbara

1 cant tell you how | yelled out loud when [ read Bentley'se mail. if' | could frink I

would have celebrated with champagne. ....ne seriously | think it all sounds like
there is hope. I think you are so fantastik. vou could run for office,

[ was so jealous when | read you were in Hadley, ...
We just came home, [ am totally donein, going ta take a showerand go to bed.
[ will talk 10 you pa morgen.

Ulla
On Sat, 10/2/10, brmossdesign@ aol.com <brmaossdesignia@ aed.com> wrote:

From: brmossdesign@@aol.com <brmossdesigni@aol.com>

Subject: Re: gulle
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Cémmonwéélth of Massachusetts
- Trial Court of the Commonwealth

Superior Court Department
Bristol;ss. ° — gg’&fgﬂgﬁ&m_ CiY- | ﬁ
H %
[Plaintiff(s)]- NOV 26 2014
Depact mentof Fnvirormmentadt Prvte chens o rkMAGISTRATE
Commussoner Oaviel Cash - a
. {Defendant(s))
) - feside(s) at .
|
w3 Please desmbemdetaﬂfhemmdntsandlor actlons performed by{heDefendant(s)whlch you allegc
. have caused you injury, and the dates on which they occurred :
. Biantibt oppeated & Reguestpr Oetermen dum led)‘;é; h pevin o buk af cdedfer
- _ﬂg,rm,rfz cfwndey o vetcd ﬁzn{ Drder of Gondidtons. M mdm:#Or.,, dgp eal
x 1.& ol addiess ¥eple aters of law awlit proce resie
G aldils inal ervors of fee oad law Gty Fenap Dedisimn .. Finad Deetsin tas® luisu.i?@ri‘&/
&# s Py ﬁéfglﬂ.denu. based on muth. ple _errers uﬁ‘{ddﬂut (@ .
Please dwcnbe the physical. and/or emotional i injuries that you allegedly suﬁ'ered or monetary .

- @
"° . damages allegedly susfained, as a résult of the defendant(s) actions. .
We 944u~< nga.c/r Jo the -rtSoues Cuea ond abattere pmge.—l—c, dsa Vtsca/' oF
_/)_)g_s,’ogp fet follernn § fhew own regaladens i.emudz,u,s (2etos .
' foKe germ:&a of @addebtoal tale nut ljerfnc‘d"-ébl wnder an emd.u.q et .
Ocderst Condatiine . the abiaiter (yas denidel dus process with hd phav f»agub(u_
. hearias and 8 sife slan showen & _aul wovie Correefle. wgewmh_{no\odew_fo Lo
© L AsSSESS acl'on resowiae coen a.«..{ abeFten /;mper}-(] < _ !
- (5 - Please speclg in detail the reliéf that you are requesting from the Court : N e ,' e
04 v

.. Yeeole orreveise Hhe masn DEP foaldseision and bestiteie |
" le fuled for acl ke wipermdled Lncker Ye. Fenad &ddaf&mﬁdwnr be.raquc.skflufa:( r-ﬁég_L:

liws procédee ey sindnus. hinsac he Fd/mou(u cinrcenn e f/uhr Lasy adals.idn, m,.mwm’ cep

o He Jughts of Hhe apuffde !
Thereby certify under the painsand penalt:es of pexjurythat the above statcments are troe tothe best

of my knowledge,mformatmn and behef (/ 4 g ; £

Plamtffs ngnature

. Street Address: - . 25? mgzkzm sF. Koag

. City, State and Zip Codc T - Davknoulh MR 023y ?’
Telephone: 50% 293 355
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COMMONWEALTH OF MASSACHUSETTS
ESSEX, ss. SUPERIOR COURT

CIVIL ACTION
No. 1777CV00715

THOMAS J. MANNING
vs.

ANDREW G. CHRISTENSEN, in his personal capacity
and as Trustee Of The Manning Family Trust

MEMORANDUM OF DECISION AND ORDER ON DEFENDANT ANDREW
CHRISTENSEN'S MOTION FOR SUMMARY JUDGMENT (Paper No. 12)

In this action, plaintiff Thomas J. Manning {*Thomas")' seeks to recover from
defendant Andrew G. Christensen (“Christensen”) for action Christensen took (or failed
to take) as successor trustee of the Manning Family Trust ("MFT~) during 2015 to 2017.
Generally speaking, Thomas alleges that Christensen breached his fiduciary duties as
successor trustee; committed fraud; was negligent in performing his trustee duties;
inteffe_red with a durable power of attomey granted to Thomas by his mother, Mary
Manning ("Mary"); and, violated G.L. c. 93A, § 9.2

On December 12, 2019, the Court conducted a hearing on Défendant Andrew
Christensen's Motion For Summary Judgment (Paper No. 12) ("Motion™). As b fully

explained below, the Motion is DENIED in part and ALE OWED in part.

1 Given that Thomas Manning shares a last name with other persons invoived in the events at
issue in this action, the Court will refer to members of the Manning family by their first names.

2 As i discussed below, Thomas brings certain of the claims against Christensen in his
personal and trustee capacities.
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BACKGROUND

The following facts are taken from the parties' statements of undisputed material
facts and the summary judgment record.? 4

Mary had four children: Thomas, James Manning (“James"), Diane Blackmare
("Blackmore”), and Ann Marie (Manning) Greenleaf (“Ann Marie"). On July 22, 1891,
Mary executed the MFT Declaration of Trust (“MFT Instrument”), naming each of her
four children equal (i.e., 25%) beneficiaries. Ex. 8. The MFT's sole ésset was Mary's
home located at 17 Grayiand Rd., Lynnfield, MA (*Mary’s Home"). Further, Mary's
estate plan apparently nominated Thomas to serve in various fiduciary capacities, such
as Mary’s power of attorney, healthcare praxy, personal representative, and guardian.
in fact, Mary appointed Thomas her power of attorney in January 2014 by way of a
written Durable Power Of Attorney (“DPOA”").

3 Additional relevant facls are discussed, infra, in the Court’s Discussion section.

1 As will be discussed, this action was preceded by extensive litigation in the Essex Probate and
Family Court {*Probate Court"). Although the parties’ Statement Of Material Facts (“Statement”)
{Paper No. 12.2) describes events related to the litigation, it fails, in many instances, to set forth
facts that are material and relevant {o the Court’s decision. For exampie, Christensen’s conduct
regarding the sale of Mary's Home {defined below) is the subject of many Counts of the
Complaint. Yet, the Statement fails o set forth any facts regarding the sale other than that the
house needed to be soid tc mest Mary's needs, Christensan oversaw the sale, and that
“concessions” were made for the sale. Thomas’s “Disputed Statement Of Facts (SOF) ltems”
set forth in his memorandum in oppasition is likewise bereft of relevant facts. (See Paper No.
12.3). Moreover, the Statement spends significant {ime deseribing events (i.e, the probating of
Mary's estate) that are not material {o the issues on summary judgment.

The Staternent is required by Superior Court Rule 9A(b)(5), which “is an ‘anti-ferreting’
rule designed to assist a trial judge in the all-+too typical situation in which the parties throw a
foot-high mass of undifferentiated materiai at the judge.” Dziamba v. Wamer & Stackpole LLP,
56 Mass. App. Ct. 397, 399 (2002) {citing A.M. Capen’s Co. v. American Trading & Prod. Corp.,
202 F.3d 469, 471 n.2 (st Cir. 2000)). The spirit of the anti-ferreting goa! of the Rule was not
met here.
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On March 16, 2015, Ann Marie filed petitions in the Probate Court seeking the
appointment of a guardian and conservator on behalf of Mary. Mary was 90 years-old
and residing in an assisted living facility. Lengthy litigation ensued therein, apparently
pitting Themas against the three other Manning siblings. During the litigation, Thomas.
and his aiblings agreed to the appointment of Christensen, a practicing attorney, as
sueosssor trustee of the MFT

On June 25, 2015, the Probate Court formaliy appointed Christensen successor
trustee of the MFT. At the time, Mary's Home needed fo be sold to ensure that Mary’s
needs would be met. Consequently, Christensen oversaw the marketing and sale of the
house.

On Qctober 13, 2015, Thomas, like the three other Manning siblings, executed a
beneficiary cextificate in which he granted Christensen, as trustee, authority to seil
Mary's Home for $448,500.

On October 21, 2015, Mary died. She left a Will dated January 12, 2006. On
Naovember 24, 2015, Thomas filed a petition in the Probate Court for formal probate of
Mary's estate. Exhibit 14. Ann Marie objected to the appointment of Thomas as
personai representative and extensive Rtigation ensued. On May 26, 2016, the Probate
Court appointed Christensen as special personal representative (“SPR”) of Mary’s
estate. This prompted more litigation regarding Thomas's efforts to remove Christensen
as the SPR. Because of the litigation, Christensen apparently served as the SPR of
Mary's estate fer only a short period.
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Meanwhile, in approximately June 2017, Christensen filed the First and Final
Trust Account (“Trust Account”) on behalf of the MFT in the Probate Court. Exhibit 11.
The Trust Account states that the MFT received $462,779.23 from the sale of Mary's
Home. The Trust Account further reflects expenditures and distributions of trust asaets
from the MFT, including partial distributions to the Manning children, payments to
Christensen for his services as trustee, and an expenditure related to the repair of the
septic systermn at Mary’s Home.

On July 21, 2017, Christensen filed a General Trust Petition ("Petition”) in the
Probate Court seeking a decree allowing the Trust Account, autherizing distribution of
the MFT frust assets to the beneficiaries, termination of the MFT, and his discharge as
trustee. Exhibit 11.

On February 20, 2018, the Probate Court conducted a hearing regarding the
Petition. Exhibit 38. Christensen and Thomas were present far the hearing. The Probate
Court found that Thomas “failed to present sufficiert evidence concerning his objection
to the Petition.” Exhibit 13. The Probate Court aliowed the Trust Account, authorized the
final distribution to the Manning siblings of the assets held by the MFT, and issued a
Decree And Order Of Generai Trust Petition ("Decree™). However, the Probate Court
specifically and explicitly did nat discharge Christensen from his duties as trustee of the
MFT.
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THE COMPLAINT

A thorough discussion of the allegations in Thomas's Complaint is warranted
under the circumstances.

Although the Compiaint mentions Christensen’s role as SPR of Mary's estate, the
causes of action in the Complaint relate solely io Christensen’s service as successor
trustee of the MFT. The causes of action are directed at conduct that occurred before
and after Christensen’s appointment as trustee.

With respect to Christensen'’s conduct occurring before his appointment as
successor trustee of the MFT, the Complaint alleges that Christensen misrepresented
his experience and knawledge of real estate conveyancing and the fiduciary
responsibilities of trustees. The Complaint further alleges that the misrepresentations
induced Thomas to assent to Christensen’s appointment as successor trustee of MFT.
Further, the Complaint alleges that Christensen charged the MFT for work he performed
prior to appointment as frustee and failed fo disclose that he made certain edits to a
settlement agreement that the Manning siblings eventually executed during the Probate
Court Btigation.

With respect to Christensen’s conduct after appomtment as frustese, the
Compiaint sets forth myriad allegations regarding Christensen’s role in the marketing
and sale of Mary’s Home, such as failing to secure a line of credit to use to cover costs
incurred in readying the house for sale, failing to ensure that the home was insured, and
failing to timely disclose to prospective buyers that the septic system and roof were in
'need of significant repairs. The Complaint further alleges that, after entering into a

purchase and sale agreement with prospective buyers in which the parties thereto
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agreed the house would be sold “as is,” Christensen misrepresented to Thomas that a
discount of $47,575 from the agreed upon sales price was “ordinary,” rather than due to
Christensen'’s purported failure to disclose the defective conditions prior to entering into
the purchase and sale agreement. The Complaint also alleges that Christensen
engaged in conduct that favored Thomas’s siblings and communicated privately with the
siblings about MFT matters, thus ';allegedly breaching his obligation of impartlality toward
all the beneficiaries of the MFT.

Count | of the Complaint asserts a cause of action for negligence solely against
Christensen in his fiduciary (trustee)} capacity. More specifically, Count | alleges that
Christensen was negligent for, infer alia, failing to secure the aforementioned line of
credit, biliing the MFT for work performed prior to appointment as trustee, failing to
disclose the defective conditions at Mary's Home to prospective buyers, and engaging
in an “errant tax approach.”

Count [ of the Complaint, which is asserted against Christensen in his personal ~
and fiduciary capacities, is entitled "Willful Breach Of The Implied Covenant Of Good
Faith And Fair Dealing.” The Court views this Count as a claim for willfui breach of
fiduciary duty under common law. On the other hand, Count Vi of the Complaint sets
forth a statutory breach of fiduciary claim brought pursuant to the Massachusetts
Uniform Trust Code at G.L. c. 203E, § 101, et seq. ("MUTC"), against Christensen

solely in his capacity as trustee of the MFT.
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Count Il of the Complaint sets forth a claim against Christensen solely in his
capacity as trustee for the intentional interference with contractual reiations. The
Complaint claims that Christensen interfered with Thomas's obligations under the
DPOA, allegedly causing Thomas’s performance in that role “to be more expensive and
burdensome,” and resulting in Thomas incurring legal fees and other unnamed
expenses.

Count |V of the Complaint alleges that Christensen, in his personal and fiduciary
capacities, engaged in fraud prior to his appointment as trustee by misrepresenting his
experience and knowledge of real estate conveyancing and the fiduciary responsibilities
of trustees, and stating that he would act impartially when administering the MFT. The
Compilaint further alleges that Christensen’s aférementioned conduct related to the
reduction in the sales price of Mary's Home was fraudulent.

Finally, Count V of the Complaint alleges that Christensen’s fraudulent conduct
violated G.L. ¢. 93A, § 9. That ciaim is brought against Christensen in his personal and
fiduciary capacities.

DISCUSSION
A. SUMMARY JUDGMENT STANDARD
A motion for summary judgment may be granted “if the pleadings, depositions,
answers to interrogatories, and responses to requests for admission under Rule 36,
together with the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitied to a judgment as a matter of law.” Mass. R.
Civ. P. 56(c). "The moving party has the burden of demonstrating affirmatively tha

absence of a genuine issue of material fact on every relevant issue, regardiess of who
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(October 26, 2017) (in a proceeding regarding approval of an Account, “the burden of
proof ‘is on the accountant, . . . to prove that [s]he has disposed properly of the amount
for which [s]he is accountable, and to show what that amount is.*") (citations omitted).
Christensen, therefore, argues that there is no reasonable likelthood that Thomas will
recover any damages in this matter and summary judgment should enter on his behalf
on all counts of the Complaint.

More specifically, citing the case of Jackson v. United States Trust Co., 361

Mass. 333 (1972), Christensen argues that, given the Decree entered after a hearing in
the Probate Court, Thomas is precluded from attacking the propriety of the receipts and
disbursements set forth in the Trust Account. However, Christensen'’s reliance on
Jackson is somewhat misplaced because that case applied G.L. c. 206, § 24, which has
since been repealed. Section 24 made decrees allowing Accounts unimpeachable

"except for fraud or manifest error.™ Jackson, 361 Mass. at 339 (quoting G.L. c. 2086, §

24).
Supplemental Probate and Family Court Rule 72 now govemns the procedure for

the allowance of Trust Accounts. Rule 72 states, in pertinent part, that:

A Decree and Order entered after hearing shall be subject to the

provisions of Rule 80 of the Supplemental Rules of the Probate and

Family Court (except that the standard goveming any relief under

Rule 80(b) shall be fraud or manifest error and Rule 60(b)(3) shall

not apply).

Supplemental Probate and Family Court Rule 72(c)X8) (emphasis added).5

& Suppiemental Probate and Family Court Rule 60 provides, in pertinent part, that “motions for
relief from Judgment or order shall be governed by Mass. R. Civ. P. 60."
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Therefore, Thomas is not entitied to recover damages in this action related to
Christensen’s conduct in generating the receipts and expenditures set forth in the Trust
Account. He must pursue those damages under Rule 60 in the Probate Court. To
decide otherwise would permit an impemmissible collateral attack on the Decree. See

Tompkins v. Tompkins, 65 Mass. App. Ct. 487, 493 (2006) (citing Paviik v. Dmytryck, 6

Mass. App. Ct. 915, 916 (1978) (action in Land Court was impemissible collateral
aftack on Probate Court judgment; even assuming Probate Court lacked authority for
order, where judgment has entered, parties are [imited to timely appeal or other direct
challenge to Probate Court judgment)).®

The question remains whether the record shows that Thomas has a reasonable
likelihood of recovering damages in this matter related to Christensen’s actions (and
inaction) that were not the subject of receipts and expenditures approved by the

Probate Court in the Trust Account. For his part, Thomas argues that he has suffered

8 During the Probate Court hearing on February 20, 2018, the judge stated, “In terms of
discharge of the trustee, you're discharged an the account —but It doesn't have any impact on
the Superior Court action . . . and then whatever Is going on in the Superior Court, is going on in
the Superior Court . . . ." {(Exhibit 38). Thomas argues that this statement by the judge shows
she intended to ensure that the Decree would not have preclusive effect in this action. The
Court disagrees. The judge was simply acknowledging that the Decree wauld not discharge
Christensen from his duties as trustee of the MFT, something she explicitly ensured by striking
Order No. 3 on the Decree, which would have discharged Christensen from his duties. This
Court’s reasoning is further supported by the judge’s finding in the Decree that Thomas failed to
present sufficient evidencing concemning his objections to the Petition. At bottom, the tims for
Thomas to dispute, for e.g., the adequacy of the sales price of Mary’s Home was when he
objected to the aRowance of the Trust Account and prior to the issuance of the Decree.
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damages “related {o the discounted sale of [Mary’s Home]," fees charged by
Christensen as SPR, and “personal loss of the position willed to him by his mother.”" ¢

At bottom, glven the legal effect of the Decree, Thomas is not entitled to recover
damages in this action for any conduct Christensen engaged in as trustee related to the
ltems set forth in the Trust Account. Thus, as is discussed below, the Court will closely
examine the record evidence of the damages Thomas claims he suffered in this action.
However, as is also discussed below, the Decree is not dispositive of the issue of
damages because Thomas alleges certain conduct Christensen engaged in before he
was appointed trustee caused him harm (i.e., conduct that is not reflected in the items
listed on the Trust Account).

C. THE MASSACHUSETTS UNIFORM TRUST CODE

The next iegal issue the Court must address is whether the MUTC applies to the
conduct and events at issue in this case. The Court concludes that the MUTC does
apply.

“The [MUTC] was passed as an emergency act on July 8, 2012, effective the
same date, and applies to ‘alt trusts created before, on or after the effective date’ and to
‘all judicial proceedings concerning trusts commenced on or after the effective date.”

Passero v. Fitzsimmons, 92 Mass. App. Ct. 76, 79 n.7 (2017) (quoting St. 2012, c. 140,

" Thomas alleges he suffered the following damages: “Unnecessary Trustee Fees” of $1230;
"Excessive Trustee Fees” of $1015; "Trustee Mismanagement/Misrepresentation/Other” of
$14,409; "Expenses Due To SPR Misrepresentations/Other” of $6284; “Car Storage Costs” of
$1200; and, "Loss Of Executor Position: Personal And Financial Loss™ of $28,822_ Exhihit 31, p.
15. However, his description of the damages is vague and hard to decipher.

8 Thomas’s citation to his affidavit at Exhibit 56 regarding the damages he has sustained is not
helpful to the Court because, aithough the affidavit states that Thomas has prepared "a detailed,

itemizad spreadsheet of actual and esfimated damages," he failed to include the spreadsheet in
the summary judgment record.
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§ 66)). This action was commenced in 2017. Thus, ‘ftlhere [should be] no dispute that
the code governs this [consolidated] action.” Id.

D. THE CAUSES OF ACTION FOR BREACH OF FIDUCIARY DUTY
(COUNTS Il AND VI)

As stated, Counts Il and VI of the Complaint assert claims for breach of fiduciary

duty. “To establish a breach of fiduciary duty, there must be a duty owed to the plaintiff
by the defendant and injury to the plaintiff proximately caused by the breach.” Estate of
Mouiton v. Puopolo, 467 Mass. 478, 493 (2014} (citing Zimmerman v. Bogoff, 402

Mass. 650, 660 (1988)). Thus, “the plaintiff[} must show (1) the existence of a fiduciary
duty; (2) breach of that duty; (3) damages; and (4} a causal connection between breach

of the duty and the damages.” Baker v. Wilmer Cutler Pickering Hale & Dorr LLP, 91

Mass. App. Ct. 835, 842 {2017) (citation omitted).

1. Duties Of Christensen As Trustee

Christensen argues that summary judgment on Counts | (negligence), Il
(common law breach of fiduciary duty), and Vi (statutory breach of fiduciary duty) of the
Complaint should enter on his behalf because Thamas has failed to present expert
evidence regarding “the standards applicable to a [tjrustee . . . which are not matters
within the knowledge of a lay person.” Defendant Andrew Christensen’s Memorandum
Of Law In Support Of His Motion For Summary Judgment (Paper No. 12.1)
(“Memorandum Of Law”), p. 15, [ 2. However, this argument is misplaced because the
duties awed by a trustee to beneficiaries are expiicitly set forth in the law and are easily
understood in the circumstances of this case.

in general, under the MUTC, “the trustee shali administer the trust in good faith,

in accordance with its terms and purposes and the interests of the beneficiaries and in
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accordance with {the MUTC)."” G.L. c. 203E, § 801. Moreover, “[under the [MUTC), a
trustee has a duty 'to administer the trust as a prudent person would, considering the
purposes, terms and other circumstances of the trust. In satisfying this standard, the
trustee shall exercise reasonable care, skill and caution.’ G.L. c. 203E, § 804. A trustee
must at all times ‘administer the trust solely in the interests of the beneficiaries.’ id. §
802(a).” Passero v. Fitzsimmons, 92 Mass. App. Ct. 76, 79 - 80 (2017). Also, “[i}f a trust
has 2 or more beneficiaries, the trustee shall act impartiaily in investing, managing and
distributing the trust property, giving due regard to the beneficiaries’ respective
interests.” G.L. c. 203E, § 803. Furthermore, the trustee has duties to inform and report
certain information fo the beneficiaries, G.L. ¢. 203E, § 813, and to “exercise a
discretionary power in good faith and in accordance with the terms and purposes of the
trust and the interests of the beneficiaries.” G.L. c. 203E, § 814(a).?

At bottom, “fa] violation by a trustee of a duty the trustee owes to a beneficiary
shall be a breach of trust.’ |d. § 1001{a).” Passero, 82 Mass. App. Ct. at 80. Unlike the

examples argued by Christensen such as the standard of care required of an engineer

9 Although the MUTC controls, “[tihe commeon law of trusts and principles of equity shall
supplement this chapter, except to the extent modified by [the MUTC] or any other general or
special law.” G.L. c. 203E, § 106. The common faw fiduciary duties of a trustee are similar to
those set forth in the MUTC. See Restatement Third, Trusts, §§ 76 — 70 {setting forth the duties
of prudence, loyalty, impartiality, and the duty to administer a trust in accordance with its terms
and applicable law). ’
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or attorney, the duties required of a frustee are clearly expressed in the law and do not

involve issues of fact that are beyond the ordinary understanding of laypersons. % 11

2. Application Of The Exculpatory Clause in The MFT Instrument

Christensen argues that he is shielded from liability to Thomas under the

following exculpatory clause in the MFT Instrument: "NMo Trustee shall be reguired fo
give bond nor be liable except for his own willful breach of trust.” Exhibit 8, 4
(emphasis added).

“The [MUTC] renders a trustee exculpatory clause ‘unenforceable to the extent
that it ... relieves the trustee of liability for breach of trust committed in bad faith or with
reckless indifference to the purposes of the trust or the interests of the beneficiaries.”
Passero, 92 Mass. App. Ct. at 81 (quoting G.L. c. 203E, § 1008(a)(1)).'2 “In addition, the
case law has long defined the phrase ‘wilful default’ to include acts committed ‘with

reckless indifference to the interest of the beneficiary.” Id. (quoting New England Trust

Co. v, Paine, 317 Mass. 542, 548, 550 (1945)).

0 Christensen erroneously conflates the standard of care of an attomey required in a legal
malpractice action and the standard of care of an attomey serving as a trustee. Mareover, he
has falled to cite any law that suppotts his proposifion that expert testimony is needed to
establish a breach of duty by a trustee.

# Christensen’s argument that expert testimony is required in support of Thomas's claim for
violation of Chapter 93A (Count V) and fraud (Count IV) fails for the same reasons.

2 According to the MUTC:

{a) Aterm of a trust relieving a tnustee of liability for breach of trust shall be
unenforceable to the extent that it:

{1} relieves the trustee of liability for breach of trust committed in bad
faith or with reckless indifference to the purposes of the trust or the
interests of the beneficiarles; or

{2) was inserted as the resuit of an abuse by the trustee of a fiduciary
or confidential relationship to the settlor.

G.L. c. 203E, § 1008.
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Thus, with respect to Counts il (common law breach of fiduciary duty) and Vi
(statutory breach of fiduciary duty) of the Complaint, the issue before the bourt on
summary judgment related to the exculpatory clause is whether there is record
evidence, weighed in the light most favorable to Thomas, that Christensen acted in bad
faith or with reckless indifference.

Christensen'’s argument on summary judgment on this point is conclusory and
unhelpful. In fact, after setting forth the law regarding the application of trust exculpatory
clauses, Christensen simply states there is no record evidence that he infended to
cause loss, or acted in bad faith or with reckless indifference. See Memorandum Of
Law, p. 14, last . At bottom, this argument is woefully deficient, conclusory, and lacking
in citation to the record. it is the moving party’s burden to demonstrate an absence of

materiat fact on this issue. Christensen has failed to camry his burden. See NG Brothers

Caonstruction, Inc. v. Cranney, 436 Mass. 638, 644 (2002) (“The moving party bears the

burden of affirnatively demonstrating that there is no triable issue of fact.”);

Kourouvacilis v. General Motors Corp., 410 Mass. 708, 716 (1991) (party moving for

summary judgment on claim where opposing party has burden of proof at trial bears
burden of affimatively presenting set of undisputed facts that entitle him to judgment as
matter of law or demonstrating that opposing party has no reasonable expectation of
proving essential element of claim).

However, as stated above, the Court must also determine whether the record
reflects that, in light of the Decree, Thomas has a reasonable expectation of recovering
damages due to Christensen's alleged breach of fiduciary duties. The Court concludes

that the record evidence does not show Thomas has such an expectation. For example,
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Thomas argues that Christensen breached his fiduciary duty by not maximizing the
sales price of Mary's Home and by engaging in “an errant tax approach.” However, the
Decres has established the propriety of the amounts received by the MFT for the sale of
the house and the taxes paid by it.

As such, so much of the Motion reguesting summary judgment on Christensen’s
behalf on Counts Il and VI is ALLOWED.

E. THE CAUSE OF ACTION FOR NEGLIGENCE (COUNT i)

As stated, Count | of the Complaint asserts a claim for negligence against
Christensen solely in his capacity as trustee of the MFT. Thomas aileges that
Christensen acted negligently in performing his duties as trustee. However, under
common law and the MUTC at G.L. c. 203E, § 1008, the exculpatory clause shields
Christensen from liability for negligence because “[p]roof of negligence would not be

proof of wilful misconduct.” Second Bank-State Street Trust Co. v. Linsley, 341 Mass.

113, 118 (1960) (citing Paine, 317 Mass. at 548 — 550).
As such, so much of the Motion requesting summatry judgment on Christensen’s
behalf on Count 1 of the Complaint is ALLOWED. '3

F. THE CAUSE OF ACTION FOR INTEFERENCE WITH
CONTRACTUAL RELATIONS (COUNT Iil)

As stated, Count Ill of the Complaint alleges that Christensen (solely in his
capacity as trustee) intentionally interfered with Thomas's performance of his .
obligations under the DPOA. Thomas alleges that this conduct caused his performance

under the DPOA “to be more expensive and burdensome.” Christensen argues that

8 Also, for the same reasons as stated above, the record does not contain evidence to show
that Thomas has a reasonable expectation of recovering damages for the negligence claim.
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summary judgment must enter on his behalf on this claim because Thomas has no .
reasonable expectation of proving that “he was prevented from performing under the
DPOA.” Memorandum Of Law, p. 19. in essence, Christensen argues that a claim for
intentional interference with contractual relations requires evidence that Christensen’s
conduct caused a party {o the DPOA to not perform his or her contractual obligations.
The Court agrees.

“To prevail on a claim of tortious interference with a contract, a plaintiff must
establish that “(1) he had a contract with a third pasty; (2) the defendant knowingly
induced the third party to break that contract; (3) the defendant's interference, in
addition to being intentional, was improper in motive or means; and (4} the plaintiff was

harmed by the defendant's actions.” Weiler v. PortfofioScope, Inc., 469 Mass. 75, 84

(2014) (citations omitted) (emphasis added); see also Draghetti v. Chmielewski, 416
Mass. 808, 816 (1994) (same). On its face, Thomas's allegations may appear to be
sufficient. See Shafir v. Steele, 431 Mass. 365, 369 (2000} (""'One who intentionaily and
improperly interferes with the performance of a contract . . . between another and a third
perscn, by preventing the other from performing the contract or causing his
performance to he more expensive or burdensome, is subject to liability to the other
for the pecuniary loss resulting fo him.™) (quoting and adopting Restatement (Second)
of Torts § 766A) (emphasis added). However, the "breaking” of the contract is an
essential element of the tort of interference and Thomas concedes that, notwithstanding

Christensen’s purported interference, he was able to perform his “contractual’
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obligations under the DPOA. Moreover, Thomas does not point to any record
evidence showing damages he actually suffered from the alleged interference.

As such, so much of the Motion requesting summary Judgment on Christensen’s
behalf on Count Jll of the Complaint is ALLOWED.

G. THE CAUSES OF ACTION FOR FRAUD AND VIOLATION OF
CHAPTER 93A (COUNTS IV AND V)

As stated, Count [V of the Complaint alleges that Christensen, in his personal
and fiduciary capacities, engaged in fraud prior to and during his service as trustee.
Count V alleges that Christensen’s fraudulent conduct violated G.L. c. 93A, § 9.

Christensen argues he is entitied to summary judgment on the causes of action
set forth in Counts IV and V because Thomas has not presented expert testimony in
support thereof, the MTF Instrument granted him “broad powers” as trustee that
somehow insulate him against liability for fraud, and Thomas has no reasonable
expectation of proving he was damaged as a result of the fraudulent conduct. However,
as stated, expert testimony is not required under the circumstances and the exculpatory
clause in the MFT Instrument does not shield Christensen from liability for fraud.

As for Christensen’s argument regarding Thomas'’s damages, the Court agrees
that, for the reasons stated above, the Decree precludes Thomas from recovering
damages in this action for conduct that ts the subject of the items approved in the Trust

Account (such as conduct related to the reduction in the sale price of Mary’s Home).

“ *A durable power of attomey is a power of attomey by which a principal designates another
his attorney in fact in wiiting and the writing contains [certain] wards.® G.L. c. 190B, § 5-501(a).
Based on this definition, it is doubtful that a DPOA is a “contract” that would support a claim for
tortious interference.
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The Decree does not preclude Thomas from recovering damages for Counts IV
and V of the Complaint resulting from acts and omissions that preceded Christensen’s
appointment as trustee. However, it is doubtful that at irial Thomas will be able to
establish he suffered any legally cognizable damages due to Christensen’s pre-
appointment conduct given the preciusive effect of the Decree. For example, Thomas
argues that he would not have agreed to Christensen’s appointment had Christensen
had not misrepresented his real estate conveyancing experience. However, the Decree
had the effect of finding that Christensen acted with due care and skill, thus, negating
any harm allegedly suffered by Thomas due to the alleged pre-appointment
misrepresentation.!® Notwithstanding this, given the lack of clarity in the record, the
Court is constrained to deny so much of the Motion that relates to allegations in Counts
IV and V regarding Christensen’s conduct prior to his appointment as trustee of the
MFT.

As such, so much of the Motion requesting summary judgment on Christensen’s

behalf on Counts IV and V of the Complaint is DENIED as it relates to allegations

regarding Christensen’s conduct prior to his appointment as trustee of the MFT, and
ALLOWED as it relates to allegations regarding Christensen’s conduct after his
appointment as trustee of the MFT.

Finally, given the lack of clarity in the record of the nature and amount of the

damages allegedly suffered by Thomas due to Christensen’s alleged pre-appointment

8 Furthermore, it is doubtful that Thomas will succeed at trial on his Chapter 93A claim given
the absence of record evidence that he suffered a cognizable injury under the statute. See
Bellermann v. Fitchburg Gas and Eleciric Light Company, 475 Mass. 67, 73 {2016} (citations
omitted).
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fraudulent conduct, the Court will order Thomas to file an amendment to the pretrial
memorandum setting forth that information.

ORDER
For the above reasons:

1. Defendant Andrew Christensen's Motion For Summary Judgment (Paper No.
12) is ALLOWED as to Counts |, iI, Hll, and VI of the Complaint; and, Counts |, Ii, Iii, and
V! of the Complaint are HEREBY DISMISSED.

2. Defendant Andrew Christensen’s Motion For Summary Judgment (Paper No.
12) is DENIED as to Counts IV and V of the Complaint, insofar as these counts relate to
allegations regarding defendant Christensen’s conduct prior to his appointment as
trustee of the MFT, and ALLOWED insofar as the counts relate to allegations regarding
defendant Christensen’s conduct after his appointment as trustee of the MFT. So much
of Counts IV and V of the Complaint that relate to allegations regarding defendant
Christensen’s conduct after his appointment as trustee of the MFT are HEREBY
DISMISSED.

3. The sole claims remaining for tsial are so much of Counts IV and V of the
Complaint that retate to allegations regarding defendant Christensen’s conduct prior to
his appointment as trustee of the Manning Family Trust.

4. Within 14 days hereof, plaintiff Thomas Manning shall file a supplement to his
pretrial memorandum setting forth an itemiaation and explanation of the damages he
expects to seek at trial (i.e., damages solely on so much of Counts IV and V of the
Complaint that relate to allegations regarding defendant Christensen’s conduct before
his appointment as ¥rustee of the Manning Family Trust). In the event that Thomas fails
e Complaint shall be dismissed in its entirety.

Jeffrey
Assom te Ju e, Superior Courl
Dated: Januarv ? 2020
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JUDGMENT ON FINDING OF THE COURT The Superior Court
COETIAEER WAT =3 U2} jonrifer A Sulivan Clerk of Court
1573CVOTEB - Brishal mm
CASE NAWE ] SENIFER A..S’l_..n.lw OB EWE
W
= 9 Court Stresit, Rm 13
Hayduck, Timothy G. etal Taunton, MA 02780
i

JUDSENT FOR THE FOLLOWMEE PARTYTN !
Rérgaret J. Rechenbach
John Reichenbach

Timothy G. Haydock

ADGEENT AGASIST THE FOLLOWNG PARTYES) ‘
!

This action came on befare the Court, Hon. Thamas J Perrino, prm:‘rig. and upon consideration thereof,
|

After Jury Verdict, it is ORDERED AND ADJUDGED:

That judgment enter as outlined below, Severally
with interest thereon es provided by law, and the statutory costs of action,

1. Date of Breach, Demand or Complaint ; 10/01/2015
2. Date Judgment Entered E 05/03/2024
3. Number of Days of Prejudgment interest (line 2 - Line1) ' 3137
4. Annual Interesi Rate of 0.12/365.25 = Daiiy inferest rate : 1000329
5. Single Damages $1,550,000.00
6. Prejudgment inbarest (lines 3x4x5) $1,509,713.18
7. Double or Treble Damages Awarded by Court (where authonzed bylgm) s
8. Statutory Costs : $395.00
9. Atiorney Fees Awarded by Court (where authorized by law) $2,383,818.09
10. JUDGMENT TOTAL PAYABLE TO PLAINTIFF(S) (Unes 5+8+7+8+9) $6,633,924.24
SEE PAGE 2 FOR FURTHER ORDERS
DATE JUDGMENT ENTERED CLERX OF COURTS/ASST. cmw un. ESQ
05/03/2024 X _ N———————
Date/Tire Primext 05-03-2024 11:39:05 AOMI‘I‘(‘G?%P@MaQIStm SCVeaT: 092016
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Trial Cownt of Massachusetts
JUDGMENT ON FINDING OF THE COURT 1573Cv00938 | The Superior Court

FURTHER ORDERS OF THE COURT:

it is further ORDERED that a permanent injunction is to enter: the defendants, their agents, servants, and emplayees are
permanently enjoined from threatening, harassing, intimidating, photographing, or coercing, surveilling the plaintiffs, their
Iimmediate family members, employees, tenants, contractors, vendors and others lawfully on the property, and further are
permanently enjoined from conduct which an objectively reasonable person would conclude has the effect of interfering with
the plaintiffs’ use and enjoyment of their property located at 29 Mattarest Lane, South Dartmouth, MA 02748,

{NOTE: The judgment as it pertains to the award of $2,383,816.09 in attorney's fees and costs as well as the $395.00 and
statutory costs are to be bom jointly and severally defendant Timothy Haydock and defendant Barbara Moss. The single
damages on the damage are to be bomn severally by the defendant.

DATE JUDGMENT ENTERED | QUERK OF COURTS/ASST, GRERK
05/03/2024 X
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vS.
Haydock, Timothy G. et al

e BRISTOLSSSUPERSRLUNR .
_ b % THAYCOUrt of Massachusetts &
JUDGMENT ON JURY VERDICT _ The Superior Court "
YLV, s anha
DOCKET NUMBER TAY— UL Jennifer A Sullivan, Clerk of Court
1573CV00338 Bristol County
CASE NAME JENNIFER A. SULLI{#00RESRE & ADORESS

Reichenbach, Margaret J. etal  C-ERK/ MAGISTF#igiol County Superior Court - Taunton

9 Court Street, Rm 13
Taunton, MA 02780

JAIDGMENT POR THE FOLLOWSNG PLAINTF(8)
Margaret J. Reichenbach
John Reichenbach

JUDGMENT AGAINST THE FOLLORERG DEFENGANT(S)
Barbasra Moss

jury having rendered its verdict,

After Jury Verdict, itis ORDERED AND ADJUDGED:

This acfion came on for trial before the Court, Hon. Themas J Perrino, presiding, the issues having been duly tried end the

That the plaintiff(s) named above recover of the defendant(s) named above, Severally
the "Judgment Total® with interest thereon as outfined below 88 provided by law. and the statutory costs of action.

1. Date of Breach, Demand or Comp!aint 10/01/2015
2. Date Judgment Entered 05/03/2024
3. Number of Days of Prejudgment Interest (¥ne 2 - Linef) 3137
4. Annual Interest Rate of 0.12/365.25 = Dally Interesi rate 000329
5. Single Damages $2,150,000.00
8. Prejudgment Intecest  (lines 3x4x5) $2,218,956.95
7. Double or Treble Damages Awarded by Court (whaere authorized by law) $
8. Statutory Costs $395.00
9. Attomey Fees Awarded by Court (where authorized by law) $2,383,816.09
10. JUDGMENT TOTAL PAYABLE TO PLAINTIFF(S) (Lines 5:6+7+8+3) $6.753,168.04
SEE PAGE 2 FOR FURTHE ORDERS
DATE JUDGMENT ENTERED CLERK OF COURTS/ ASST. CLERK Gaﬂ"&%lt, Esq.
05/03/2024 X (X _
Date/Time Printed: 05-03-2024 11:45%1 Assist&ﬁ-ﬂ;&%rklﬂaoistrate SCV0sa; 042017

|
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1573CV00938

Trial Cowt of Massachimetts
The Superior Court

ALARTHER ORDERS OF THE COURT:

N is further ORDERED fiat a permanent injusction is to enter- the defendamis, their agents, sarvants, and empRyees e
permanently enjoined from tiveatening, harassing, mtimidating, photographing, or coercing, surveilling the plainkfTs, their
immedste family members, engloyees, tenants, contractors, vendors and others tawfully on the propesty, and further are
permanently enjoined from conduct which an objectively reasonable person would conclude has the effect of interfering with
the plairtifs’ use and enjoyment of their propersty located at 29 Mattarest Lane. South Dartmouth, MA 02748.

NOTE: The judgment as it pertains to the award of $2,383,818.09 in attomeys fees and costs as well as the $3985.00 and

OWE JUNGWENT EWREED
OHQYRV24

BRI S QDRI AT SUERK
X

statutory cosls are to be bom jointly and severally defendant Timothy Haydock and defendant Barbara Moss. The single
damages on the damage are to be bom severally by the defendant.

ATTETRE a0, £50.

L
Date/Time Printed: 08-03-2024 11:45:41
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WWBFMSACHUSE’US

Bristol, ss. MAR - 3 2023 Superior Court Department
_ Docket No. 1573CV00938
' JENNIFER A, 22%@, E":ﬁ
MARGARET J. REICHENB )
and JOHN REICHENBACH, )
Plaintiffs, )
V. )
. )
TIMOTHY G. HAYDOCK )
and BARBARA MOSS, )
" Defendants. )
)

Verdict Form
We, the jury, return the following verdict on each Count:
A. Count I: Massachusetts Civil Rights Act (“MCRA”)
1. Did Timothy Haydock use threats, insimidation, or coercion to interfere with, or
to attempt to interfere with, the Reichenbachs’ constitutional rights to use, enjoy,
and improve their property?

YES_X_ NO

If you answered “NO,” your verdict is for Timothy Haydock on Count I and you may
proceed to Question 2. If you answered “YES,” please answer Question 1(a).

1(a). Please indicate with an “X” when the Reichenbachs first knew, or
reasonably should have known, that they were harmad by Timothy Haydock’s
conduct? '
before October 1, 2012
OR
X onor after October 1, 2012
2. Did Barbara Moss use threats, intimidation, or coercion to interfere with, or to

attempt to interfere with, the Reichenbachs’ constitutional rights to use, enjoy,
and improve their property?

YES_ Z ! NO
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If you answered “NO,” your verdict is for Barbara Moss on Count I and you may
proceed to Question 3. If you answered “YES,” please answer Question 2(a).

2(a). Please indicate with an “X” when the Reichenbachs first lmew, or
reasonably shouid have lanown, that they were harmed by Barbara Moss’s
conduct?

before October 1,2012

OR

2§ on or after October 1, 2012

If you answered YES to Question 1 or 2, then you must consider whether to award
damages for Count I, as part of Question 7.

: [THIS SPACE INTENTIONALLY LEFT BLANK)]
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B. Count II: Trespass
3. Did Timothy Haydock trespass on‘th'b Reichenbachs’ property?
YES_X NO

If you answered “NO,” your verdict is for Timothy Haydock on Count II and you
inay proceed to Question 4. If you answered “YES,” please answer Question 3(a).

3(a). Pleaseindicate with an “X™ when the Reichenbachs first knew, or
reasonably should have known, that Timothy Haydock trespassed?

before October 1,2012

OR

2 §'\ on or after October 1, 2012

4. Did Barbara Moss trespass on the Reichenbachs® property?

ves X No_____

If you answered “NO,” your verdict is for Barbara Moss on Count I and you may
proceed to Question 5. If you answered “YES,” please answer Question 4(a).

4(a). Please indicate with an “X™ when the Reichenbachs first knew, or
reasonably should have known, that Barbara Moss trespassed?

before October 1, 2012
OR

2! on or after October 1, 2012

If you answered YES to Question 3 or 4, then you must conéider whether to award
damages for Count II, as part of Question 8.
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C. Count III: Intentional Interference with Contractual Relations

. Did Timothy Haydock intentionally and improperly interfere with the plaintiffs’
contract by preventing the Reichenbachs from performing, or by causing the
Reichenbach’s performance to be more expensive or burdensome?

ves X . NO

If you answered “NO,” your verdict is for Timothy Haydock on Count III wua.v.oc
may proceed to Question 7 (if necessary). If you answered “YES,” please answer
Question 5(a).

S(a). Please indicate with an “X” when the Reichenbachs first lmew, or
reasonably should have kmown, that Timothy Haydock - intentionally and
* improperly interfered with the v_m_nzmw, contract by preventing the Reichenbachs
from vm%onu_:m, or by causing the Reichenbach’s performance to be more
expensive or burdensome?

before October 1, 2012

OR

K . on or after October 1, 2012

6. Did Barbara Moss intentionally and improperly with the Em_aam.w contract by "
preventing the Reichenbachs from performing, or by causing zﬁ Reichenbach’s
performance to be more expensive or burdensome?

ves X NO__

If you answered “NO,” your verdict is for Barbara Moss on Count III and you may
proceed to Question 7 (if necessary). If you answered “YES,” please answer
Question 6(a).

[THIS SPACE INTENTIONALL LEFT BLANK]
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6(8). Please indicate with an “X” when the Reichenbachs first knew, or
reasonably should have known, that Barbara Moss intentionally interfered by
preventing the Reichenbachs from performing, or by causing the Reichenbachs’
- performance to be more expensive or burdensome, of their contract with Lars

Olson?
before October 1, 2012
. OR

x on or after October 1, 2012

If you answered YES to Question 5 or 6, then you must consider whether to award
damages for Count III, as part of Question 9.

D. Damages

7. What total amount of money will fully and faidly compensate the Reichenbachs for their
damages resulting from Count I, violation of the Massachuse;& givliil“Rights ctz
\ dy ﬁa Cents

3).$60.008,%°~ one wiNien Fwe huadcd $hous 4n 5 &n

a. Of the amount listed in Question 7, what amount, if any, do you attribute to Timothy
Haydock?

| 2500, 006 * ~ vt hundred Yhousand Jollas and Koo o

b. Of the amoumt listed in Question 7, what amount, if any, do you attribute to Barbara
Maoss?

A
#1, 000000 =(ne. il o dollus, and /oo ceats

8. What total amount of money will fully and fandy compensate the Reichenbachs for their
damages resulting from Countt I1, trespass? N . ”}
530,000 ed Hhgusand dolbs and Ao ceils

a. Of the amount listed in Question 8, what amount, if any, do you attribute to Timothy
Haydock?

550 quo. -‘@a\chf Housand  dollers 25 Ao onts

5
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b. Of the amount listed in Question 8, what amount, if any, do you attribute to Barbara
Moss?

,5;50_.‘0'09' 00 < onp hundred %r%fy ‘H’(ouSM@[ cloll!ll(ﬁ ang %w [cﬂ’tf '

9. What total amount of money will fully and fairly compensate the Reichenbachs for their
damages resulting from Count III, intentional interference with contractual relations?

537 000,000, °° ~ tup wllion dollare and Yjo¢ cenls

a. Of the amount listed in Question 9, what amount, if any, do you attribute to

Tmnothy Haydock?

’ ‘ ) (L)
51, q00 (06.°°<anp willion dollas and oo cals
b. Of the amount listed in Question 9, what amount, if any, do you attribute to

Barbara Moss? 0
2l 000 0009 gpe pillion Yollaw ad oo conltt

Thereby certify that the foregoing answers constitute the answers of at least seven (7) out of
the eight (8) deliberating jurors.
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but the problem with all -- problem with all
of that, whether it's being near the property
Tine a lot -- again, that's not what we heard
from Lars Olson with respect to Dr. Haydock.

Lars Olson testified over a five-year
period he saw Dr. Haydock 10 to 15 times. But
even if it's being on the property line, when
you live next door or being along the
sullivans' land, when your son is on his
swing, the -- you have to prove that the other
conduct was done -- was done to interfere with
their development of their property, and none
of those activities even suggest that they
were done to interfere with the development of
the property in any way.

So again, for all of those reasons and
for the cases we've discussed, we would seek
the directed verdict for Dr. Haydock.

THE COURT: This is -- we can
debate this. 1It's interesting as points of
Taw and parsing out the cases. 1It's a great
exercise to go through, but I have to make a
decision, and it's -- I think it's a close
case as to Dr. Haydock, but I have to
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66
respectfully deny your motion.

we may be revisiting it because I
think the jury verdict breaks down the conduct
of each party. I think it asks separate
guestions that I've seen.

But I'm -- the instruction 1in
Armstrong, reading Armstrong and Bell versus
Mazza makes relatively straightforward that
there's no single point that's determined.
It's the aggregate of facts that create the
jury question as to whether the conduct as a
whole, and that creates the jury question.

It's a close case because, as we've
articulated here, we've parsed out
Dr. Haydock's conduct. The Armstrong case
doesn't -- it seems to mesh the conduct
together, and perhaps the jury will be able to
sort out on the fact whose conduct is
attributable to who and make their
determinations on that.

But it's -- the evidence is sufficient
based on the standard that I am governed by,
which is 1light most favorable to the
plaintiff. 1It's sufficient to go to the jury
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