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RECOMMENDED FINAL DECISION
INTRODUCTION

On November 14, 2014, Marshall Hall (“the Petitioner”) filed this appeal challenging a Superseding Order of Conditions (“SOC”) that the Central Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to John Anderson and Skylight, LLC (collectively “the Applicant”) on October 30, 2014, pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The SOC approved the Applicant’s proposed construction of a single family house within 100 feet of a stream contained within a 42 inch culvert (“the proposed Project”) at Waltham Street Lot 2 in Maynard, Massachusetts (“the Property”).  SOC Transmittal Letter, at p. 1.  The Town of Maynard’s Conservation Commission (“MCC”) had previously approved the proposed Project pursuant to 
the Town’s Wetlands Bylaw and the MWPA and the Wetlands Regulations.  Id.  
The Petitioner filed the appeal contending that the Department improperly approved the proposed Project and requested that the SOC be vacated because the proposed Project purportedly would: (1) alter the culvert at the Property; (2) alter other wetlands areas on the Property; and (3) not further the important MWPA interests of flood control and storm damage prevention.  Petitioner’s Pre-Hearing Statement.  The Department and Applicant rejected the Petitioner’s claims and requested that the SOC be affirmed.  Department’s Pre-Screening Statement, at pp. 1-3; Applicant’s Memorandum in Support of Upholding the Order of the Department, at pp. 1-6.
Currently pending is the Department’s Motion to Dismiss the Petitioner’s appeal due to the Petitioner’s failure to substantiate his claims by way of Pre-filed Testimony of witnesses, including from a Wetlands expert, that he was required to file for the evidentiary Adjudicatory Hearing (“Hearing”).  As discussed below, the Petitioner has neither responded to the Motion nor filed the required Pre-filed Testimony.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision dismissing the Petitioner’s appeal and affirming the SOC.  
PRIOR PROCEEDINGS

On December 12, 2014, I conducted a Pre-Screening Conference (“Conference”) with the parties and their respective legal counsel and/other representatives in accordance with 310 CMR 1.01(5)(a)15, 310 CMR 10.05(7)(j), and a Scheduling Order that I issued in the case on November 18, 2014.  Pre-Screening Conference Report and Order (“Conf. Rept. & Order”), at 
p. 2.  The purpose of the Conference was to determine the potential amenability of the appeal to settlement through alternative dispute resolution or other means, and to identify the Issues for Resolution in the Appeal.  Id.  The following individuals attended the Conference: (1) the Petitioner; (2) the Petitioner’s wife, Zoe Wakefield (“Ms. Wakefield”); (3) the Applicant John Anderson (“Mr. Anderson”); (4) Mr. Anderson’s Wetlands and engineering expert, Richard J. Harrington, P.E.; (5) MaryAnn Dipinto, a Wetlands expert and staff member of the Department’s Central Regional Office; (5) MacDara Fallon, the Department’s legal counsel; and (6) MCC Conservation Agent Linda Hansen.  Id.    

At the Conference, the parties apprised me of their settlement efforts to date and presented summaries of their respective positions in the case.  Id.    After hearing from the parties, I concluded that the Petitioner’s appeal was not likely to settle by agreement of the parties but I encouraged the parties to continue their settlement discussions.  Id., at pp. 2-3.  I also established the following Issues for Resolution in the appeal in the event that the case was not settled by agreement of the parties and proceeded to the Hearing on March 13, 2015 for resolution:

1.
Whether the proposed Project will alter the culvert at the Property?



2.
Whether the proposed Project will alter any other wetlands areas protected

by the MWPA and the Wetlands Regulations? 

3.
Whether the proposed Project furthers the MWPA interest of flood
control?

4.
Whether the proposed Project furthers the MWPA interest of storm
damage prevention?

Id., at p. 3.  I also established the following schedule for the parties to file Pre-filed Testimony of witnesses and memoranda of law in support their positions on the Issues for Resolution in the 
Appeal prior to the Hearing:



Action




Deadline 

Petitioner’s Pre-filed Direct 

Monday, January 12, 2015;
Testimony and supporting 

memorandum of law addressing 

the Issues for Resolution in Appeal
Applicant’s Pre-filed


Wednesday, February 11, 2015;
Direct and Rebuttal Testimony and

supporting memorandum of law

addressing the Issues for Resolution

in Appeal
Maynard Conservation 

Wednesday, February 11, 2015;
Commission’s Pre-filed

Direct and Rebuttal Testimony and

supporting memorandum of law

addressing the Issues for Resolution

in Appeal
Department’s 



Wednesday, February 18, 2015;
Pre-filed



Direct and Rebuttal Testimony and

supporting memorandum of law

addressing the Issues for Resolution

in Appeal

Petitioner’s



Wednesday, March 4, 2015.
Rebuttal Testimony 

(limited to matters asserted in

Applicant’s, Maynard Conservation

Commission’s, and 

Department’s Pre-filed Testimony)
Id., at pp. 9-11.

At the Conference, I explained that under the Wetlands Permit Appeal Regulations at 310 CMR 10.05(7)(j), the Petitioner had the burden of proof on the Issues for Resolution in the Appeal, specifically, that he had the burden of proving by a preponderance of credible evidence at the Hearing that the Department erred in issuing the SOC to the Applicant.  Id., at pp. 3-5.  I explained that the Petitioner was required to “produce [at the Hearing] at least some credible evidence from a competent source in support of [its] position” in the appeal that the Department erred in issuing the SOC approving the Applicant’s proposed Project.  Id., at pp. 3-4.  In that regard, I explained that the Petitioner needed to retain a Wetlands expert to provide sworn Pre-filed Testimony and testify at the Hearing supporting his claims in the appeal.  Id., at pp. 4-5.  I explained that under the Wetlands Permit Appeal Regulations and the Adjudicatory Proceeding Rules at 310 CMR 1.01, the Petitioner’s appeal would be subject to dismissal if he failed to file the Pre-filed Testimony of witnesses, including of his Wetlands expert.  Id., at pp. 5-9.

As noted above, the Petitioner’s deadline to file the Pre-filed Testimony of his witnesses was on January 12, 2015.  As of January 21, 2015, nine days after expiration of the deadline, the Petitioner had not filed the Pre-filed Testimony of his witnesses nor had sought an extension of time to file to do so.  As a result, on January 21, 2015, the Department filed a Motion seeking dismissal of the Petitioner’s appeal for failure to file the Pre-filed Testimony of his witnesses.  


Under 310 CMR 1.01(11)(a), the Petitioner had seven business days from January 21, 2015, or until January 30, 2015 to file a response to the Department’s Motion to Dismiss.  The Petitioner did not respond to the Department’s Motion to Dismiss by the January 30th deadline.  Instead, on February 5, 2015, six days after expiration of the deadline, the Petitioner’s wife, Ms. Wakefield, forwarded an electronic mail (“e-mail”) message to the Office of Appeals and Dispute Resolution (“OADR”) stating that “[s]ince [she and the Petitioner] ha[d] not gotten an update regarding if the [Department’s] request to dismiss this case was approved or not, [she wanted the parties] to know that [she and the Petitioner] w[ould] be hearing from [their] Civil Engineer or Attorney, both,” and that “[t]hey w[ould] be able to provide more information 
regarding the situation at the property.”


In response to Ms. Wakefield’s e-mail message, on February 11, 20015, I issued an Order directing the Petitioner to file a written statement with OADR by February 18, 2015 indicating whether he assented to the Department’s pending Motion to Dismiss or was contesting the Motion.  In the event that he was contesting the Motion, his written statement was to set forth his specific grounds for justifying the denial of the Department’s Motion to Dismiss.  My Order informed the Petitioner that I would issue a Recommended Final Decision recommending that the Department’s Commissioner issue a Final Decision dismissing his appeal if the Petitioner failed to file the required statement by February 18, 2015.  To date, more than four months after expiration of the February 18th deadline, the Petitioner has not filed the required statement and has not taken any further action to prosecute the appeal. 
DISCUSSION

Under 310 CMR 1.01(12)(f), a party’s “[f]ailure to file pre-filed direct testimony within
the established time, without good cause shown, [will] result in summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”  In the Matter of Ross and Marilyn Wescott, OADR Docket No. 2006-154, Recommended Final Decision (December 8, 2014), adopted as Final Decision (December 22, 2014), 21 DEPR 150, 151 (2014); In the Matter of Autobody Solvent Recovery Corp., OADR Docket No. 2013-046, Recommended Final Decision (May 29, 2014), 2014 MA ENV LEXIS 39, at 8, adopted as Final Decision (June 2, 2014), 2014 MA ENV LEXIS 41; In the Matter of Stephen W. Seney, OADR Docket No. 2012-019, Recommended Final Decision (March 25, 2013), 2013 MA ENV LEXIS 27, at 19, adopted as Final Decision (April 2, 2013), 2013 MA ENV LEXIS 26.  Indeed, “a petitioner’s failure to file written direct testimony is a serious default,” and “the equivalent of failing to appear at a [judicial proceeding] where the testimony is to be presented live.”  Id., citing In the Matter of Gerry Graves, OADR Docket No. 2007-149, Recommended Final Decision, 2007 MA ENV LEXIS 66, at pp. 2-3 (November 26, 2007), adopted as Final Decision (February 22, 2008).  Under 310 CMR 1.01(10) a party’s failure to file proper Direct Examination or Rebuttal Testimony is subject to sanctions for “failure to file documents as required, . . . comply with orders issued and schedules established in orders[,] . . . [or] comply with any of the requirements set forth in 310 CMR 1.01.”  Wescott, supra, 21 DEPR at 151; Autobody, supra, 2014 MA ENV LEXIS 39, at 8-9.  Under 310 CMR 1.01(10), the Presiding Officer may “issu[e] a final decision against the party being sanctioned, including dismissal of the appeal if the party is the petitioner.”  Id.

Here, as discussed above, the Petitioner’s deadline to file the Pre-filed Testimony of his witnesses was January 12, 2015.  It is undisputable that the Petitioner has not filed the Pre-filed Testimony of any witnesses in support of his claims in the case and has offered no explanation for his failure to file the Pre-filed Testimony notwithstanding my Order of February 11, 2015 directing him to explain his position by February 18, 2015 or face dismissal of his appeal.  
CONCLUSION

In sum, I recommend that the Department’s Commissioner issue a Final Decision dismissing the Petitioner’s appeal and affirming the SOC due to the Petitioner’s unexcused failure to file the Pre-filed Testimony of witnesses supporting his claims.

Date: __________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer

NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  
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Worcester, MA 01608

e-mail: Denise.Child@state.ma.us; 
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� The Hearing was subsequently postponed due to the Petitioner’s failure to file the Pre-filed Testimony of his witnesses.
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