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RECOMMENDED REMAND DECISION
INTRODUCTION
 In this appeal, the Petitioners John Walsh and Walsh Brothers Building Co., Inc. challenge a Superseding Order of Conditions (“SOC”) that the Southeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioners on October 16, 2012 pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Massachusetts Wetlands Regulations, 310 CMR 10.00 et seq.  The SOC affirmed the Town of Harwich Conservation Commission’s (“HCC”) denial of the Petitioners’ proposed construction of a 2,139 square foot single-family home on pilings with an attached deck, septic system, and driveway (“the proposed Project”) on real property located at 5 Sea Street Extension in Harwich, Massachusetts (“the Property”).  Department’s Transmittal Letter attached to SOC, at p. 1.  The HCC rejected the proposed Project pursuant to the MWPA and the Harwich Wetlands Protection Bylaw because the proposed Project: (1) will purportedly be built in a Coastal Dune, a protected wetlands area; and 
(2) will not satisfy the Performance Standards for work in a Coastal Dune as set forth in the Massachusetts Wetlands Regulations at 310 CMR 10.28.
  HCC’s Order of Conditions, April 23, 2012.  The Petitioners contend that both the HCC and the Department erred in denying the proposed Project for several reasons.  
First, the Petitioners contend that the proposed Project will not take place in a Coastal Dune because the Coastal Dune delineation underlying the basis of both the HCC’s and the Department’s denial of the proposed Project is a 2012 Coastal Dune delineation that does not govern the proposed Project.  Petitioner’s SOC Appeal Notice, at p. 4.  The Petitioners contend that the governing Coastal Dune delineation for the proposed Project is the delineation that the HCC previously accepted in 2009 when it issued an Order of Conditions to the owner of the Property approving the construction of drainage improvements in a 40 foot wide private roadway  that the Property shares with abutting real properties (“the 2009 Order”).  Id.  The Coastal Dune delineation of the 2009 Order depicted the landward limit of the Coastal Dune as being approximately 92 feet south of Sea Street.  Petitioners’ Statement of Undisputed Material Facts, ¶ 3; Appendix to Petitioners’ Motion for Summary Decision (“Petitioners’ App.”), Tab 8.  
The Petitioners also contend that the Coastal Dune delineation of the 2009 Order is consistent with the Coastal Dune Delineation that the HCC accepted just one year later, in 2010, when it issued an Order of Conditions to the owners of the abutting real property at 3 Sea Street Extension (“3 Sea Street”) approving the construction of a substantially larger (4,543-square foot) single-family home and septic system (“the 2010 Order”).  Petitioners’ Appeal Notice, at 
p. 4; Petitioners’ Statement of Undisputed Material Facts, ¶¶ 5, 10; Petitioners’ App., Tabs 10-11.  The Petitioners contend that the delineation plans referenced in the 2009 and 2010 Orders of Conditions “delineate the coastal dune in substantially the same manner” and both Orders “do not find that their respective projects alter any coastal dune.”  Petitioners’ Appeal Notice, at p. 4.


Lastly, the Petitioners contend that even if the proposed Project will take place in a Coastal Dune, the Performance Standards for work in a Coastal Dune do not apply because the Coastal Dune at issue is not significant to furthering the MWPA statutory interests of storm damage prevention, flood control, and protection of wildlife habitat “due to the prior extensive construction that has occurred within coastal dune on adjacent properties and other properties in the vicinity, and . . . site-specific conditions [on the Property].”  Petitioner’s SOC Appeal Notice, at pp. 4-5.
Currently pending are the parties’ Cross-Motions for Summary Decision pursuant to 310 CMR 1.01(11)(f) on the Coastal Dune delineation issue.  The HCC and the Department seek Summary Decision contending that the Coastal Dune delineation of the HCC’s 2012 Order of Conditions denying the proposed Project governs the proposed Project.  The Petitioners seek Summary Decision contending that the Coastal Dune delineation of the 2009 Order governs the proposed Project.  As discussed below, I agree with the Petitioners that the Coastal Delineation of the 2009 Order governs the proposed Project, and as such, I recommend that the Department’s Commissioner issue a Remand Decision: (1) granting the Petitioners’ Motion for Summary Decision, (2) denying the HCC’s and the Department’s Motions for Summary Decision, 

(3) vacating the SOC, and (4) remanding the matter to the Department’s Southeast Regional Office for further review of the proposed Project in accordance with the requirements of the MWPA and the Wetlands Regulations, and issuance of a new SOC based on the Coastal Dune delineation of the 2009 Order and the protected wetlands resources impacted by the proposed Project. 

PRIOR PROCEEDINGS

The Department’s SOC only affirmed that aspect of the HCC’s denial of the proposed Project under the MWPA and the Massachusetts Wetlands Regulations because the Department lacks jurisdiction to review decisions of local conservation commissions under local Wetlands Protection Bylaws and Regulations.  In accordance with the Harwich Wetlands Protection Bylaw, the Petitioners appealed the HCC’s denial of the proposed Project under the Bylaw to Barnstable Superior Court.  See Walsh Brothers and Building Company, Inc., et al. v. Town of Harwich Conservation Commission, et al., Barnstable Superior Court C.A. No. BACV2012-00317-A (filed May 17, 2012) (“the Petitioners’ Local Bylaw Appeal”).  The Petitioners’ Local Bylaw Appeal in turn, resulted in a mandatory stay of this administrative appeal of the SOC pursuant to 310 CMR 1.01(6)(h) which requires the stay of an administrative appeal of an SOC “when the determination or order is denied under a local wetlands bylaw and the denial is appealed to court.”
  The appeal was also stayed pursuant to 310 CMR 1.01(6)(h) because of the Department’s contention that “the [proposed Project] exceeds the wetland threshold as found in the . . . [MEPA] Regulations at 301 CMR 11.03(3)(b)1.a,” and, accordingly, the Petitioners would be required to submit an Environmental Notification Form (“ENF”) in accordance with MEPA “and then complet[e] . . . the MEPA review process in accordance with [the Wetlands Regulations at] 310 CMR 10.07 . . . before issuing a Final Order of Conditions [under the MWPA].”
  Department’s Transmittal Letter attached to SOC, at p. 1; Department’s November 14, 2012 Motion to Stay.        
The stay was lifted in September 2014 after the Superior Court issued a final judgment in the Petitioners’ Local Bylaw appeal that the Harwich Wetlands Protection Bylaw and the Harwich Wetlands Regulations are not more stringent than the MWPA and the Massachusetts Wetlands Regulations with respect to the definition and delineation of a Coastal Dune and the Performance Standards for work within a Coastal Dune.  Superior Court’s Memorandum of Decision and Order On the Parties’ Cross-Motions for Judgment on the Pleadings and Summary Judgment (May 22, 2014) (“Superior Court Judgment”), at pp. 5-6, 8, 11.  Consequently, the Department’s Coastal Dune delineation and any findings of adverse impact supersede the HCC’s local Bylaw determinations on those issues.   Id.  The Court also removed any impediment to the proposed Project being denied under any more stringent provisions of the Harwich Bylaw by dismissing the Petitioners’ claims challenging the 50 foot “no-disturb zone” of Section 1.04(3) of the Harwich Wetlands Regulations.   Id., at pp. 7-13.  The Court dismissed the claims because the HCC’s Order of Conditions denying the proposed Project “[did] not include the finding that the proposed project is located within the Section 1.04(3) No-Disturb Zone[,]” and that the HCC had only made a “passing reference” to Section 1.04(3) in the Order of Conditions.  Id.  The Court also ruled that “such a finding [by the HCC] would [have been] directly contrary to the [HCC’s] finding that [the proposed Project] is wholly within a coastal dune.”  Id., at p. 8.  

The stay was also lifted because whether the proposed Project has triggered any review thresholds requiring the Project to undergo MEPA review is contingent upon resolution of the Coastal Dune delineation issue in the case.  Simply stated, MEPA review of the proposed Project will not be required if the Coastal Dune delineation of 2009 Order governs the proposed Project because the proposed Project would take place outside of the Coastal Dune and not trigger any MEPA review thresholds.  For the reasons discussed below, the Coastal Dune delineation of the 2009 Order governs the proposed Project.  
STATUTORY AND REGULATORY FRAMEWORK

The purpose of the MWPA and the Wetlands Regulations is to protect wetlands and to
regulate activities affecting wetlands areas in a manner that promotes the following eight 
statutory interests:

(1) protection of public and private water supply;

(2) protection of ground water supply;
(3) flood control;
(4) storm damage prevention;
(5) prevention of pollution;
(6) protection of land containing shellfish;
(7) protection of fisheries; and 

(8) protection of wildlife habitat.
G.L. c. 131, § 40; 310 CMR 10.01(2); In the Matter of Gary Vecchione, OADR Docket No.
WET-2014-008, Recommended Final Decision (August 28, 2014), 2014 MA ENV LEXIS 76, at 6-7, adopted as Final Decision (September 23, 2014), 2014 MA ENV LEXIS 77; In the Matter of Howard and Andrea Fease, Trustees of the Burdon Pond Realty Trust, OADR Docket No. WET-2011-020, Recommended Final Decision (March 2, 2012), 2012 MA ENV LEXIS 45, at 6-7, adopted as Final Decision (March 8, 2012), 2012 MA ENV LEXIS 43.  
The MWPA and the Wetlands Regulations provide that “[n]o person shall remove, fill,

dredge[,] or alter
 any [wetlands] area subject to protection under [the MWPA and Wetlands 

Regulations] without the required authorization, or cause, suffer or allow such activity . . . .” G.L. c. 131 § 40, ¶ 32; 310 CMR 10.02(2)(a); Vecchione, supra, 2014 MA ENV LEXIS 76, at 7; In the Matter of West Meadow Homes, Docket Nos. 2009-023 & 024, Recommended Final Decision (June 20, 2011), 2011 MA ENV LEXIS 85, at 7, adopted as Final Decision (August 18, 2011), 2011 MA ENV LEXIS 84; Fease, supra, 2012 MA ENV LEXIS 45, at 7-8.  “Any activity proposed or undertaken within [a protected wetlands] area[,] . . . which will remove, dredge or alter that area, is subject to Regulation under [the MWPA and the Wetlands Regulations] and requires the filing of a Notice of Intent (“NOI”)” with the permit issuing authority.  310 CMR 10.02(2)(a).  A party must also file an NOI for “[a]ny activity . . . proposed or undertaken within 100 feet of [any protected wetlands]” described as “the Buffer Zone” by the Regulations, “which, in the judgment of the [permit] issuing authority, will alter [any protected wetlands].”  310 CMR 10.02(2)(b). 


The “[permit] issuing authority” is either the local Conservation Commission when initially reviewing the applicant’s proposed work in a wetlands resource area protected by the MWPA and the Wetlands Regulations, or the Department when it assumes primary review of the proposed work or review on appeal from a local Conservation Commission decision.  Healer v. Department of Environmental Protection, 73 Mass. App. Ct. 714, 717-19 (2009).  Under the MWPA, a local Conservation Commission may issue an Order of Conditions authorizing or precluding proposed construction activities in protected wetlands areas and “are allowed to ‘impose such conditions as will contribute to the protection of the interests described [in MWPA and the Wetlands Regulations]’” and to require that “‘all work shall be done in accordance’ with the conditions they might impose. . . .”  Id.  Orders of Condition, including any findings and wetland delineations forming the basis of the Orders, are valid for three years from the date of the Order’s issuance.  310 CMR 10.05(6)(d).  However, any “order [by the Department] shall supersede the prior order of the conservation commission . . . and all work shall be done in accordance with the [Department’s] order.”  Healer, supra.  

Prior to the filing of an NOI, “[a]ny person who desires a determination as to whether [the MWPA] applies to land, or to work that may affect [a wetlands area protected by the MWPA], may submit to the local conservation commission . . . a Request for a Determination of Applicability . . . .”  310 CMR 10.05(3)(a)1.  “Within 21 days after the date of receipt of the Request for a Determination of Applicability, the [local] conservation commission shall issue a Determination of Applicability . . . ”  310 CMR 10.05(3)(b)1.  The Determination is “valid for three years from the date of issuance . . . .”  Id.  “Following a positive or negative Determination of Applicability, . . . any person [aggrieved by the Determination] may, within ten days, request the Department to issue a Superseding Determination of Applicability pursuant to the procedures set forth in 310 CMR 10.05(7).”  310 CMR 10.05(3)(c).  

A Coastal Dune is a wetlands resource area protected by the MWPA and the Wetlands Regulations.  The Wetlands Regulations at 310 CMR 10.28(2) define a Coastal Dune as:

any natural hill, mound or ridge of sediment landward of a coastal beach deposited by wind action or storm overwash. Coastal dune also means sediment deposited by artificial means and serving the purpose of storm damage prevention or flood control.

  
 “When a proposed project involves the dredging, filling, removal or alteration of a

coastal dune, the [permit] issuing authority shall presume that the area is significant to the 
interests of storm damage prevention, flood control and the protection of wildlife habitat.”  

310 CMR 10.28(1).  “This presumption may be overcome only upon a clear showing that a coastal dune does not play a role in storm damage prevention, flood control or the protection of wildlife habitat, and if the [permit] issuing authority makes a written determination to that effect.”  Id.

If a Coastal Dune is determined to be significant to storm damage prevention, flood control, or protection of wildlife habitat, the Performance Standards of 310 CMR 10.28(3) govern a proposed project on a Coastal Dune.  Under 310 CMR 10.28(3):

Any alteration of, or structure on, a coastal dune or within 100 feet of a coastal dune shall not have an adverse effect on the coastal dune by: 

(a) affecting the ability of waves to remove sand from the dune; 

(b) disturbing the vegetative cover so as to destabilize the dune; 

(c) causing any modification of the dune form that would increase the potential for storm or flood damage; 

(d) interfering with the landward or lateral movement of the dune; 

(e) causing removal of sand from the dune artificially; or 

(f) interfering with mapped or otherwise identified bird nesting habitat. 


DISCUSSION

I.
THE SUMMARY DECISION STANDARD
 “A motion for summary decision [under 310 CMR 1.01(11)(f)] is in essence a motion for summary judgment in an administrative appeal . . . designed to avoid needless adjudicatory hearings.”  In the Matter of Lowe’s Home Centers, Inc., OADR Docket No. WET-2009-013, Recommended Final Decision (June 19, 2009), at p. 6, 16 DEPR 115, 116 (2009), adopted as Final Decision (June 30, 2009), citing, Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980) (Outdoor Advertising Board’s summary decision regulations proper); In the Matter of SEMASS Partnership, OADR Docket No. 2012-015, Recommended Final Decision (June 18, 2013), 2013 MA ENV LEXIS 34, at 11-15, adopted as Final Decision (June 24, 2013), 2013 MA ENV LEXIS 37.  Summary Decision in favor of a party in the appeal is appropriate  “if the pleadings, depositions, answers to interrogatories, and admissions on file, together with [any] affidavits, . . . show that there is no genuine issue as to any material fact and that the moving party is entitled to a final decision in its favor as a matter of law. . . .”  310 CMR 1.01(11)(f).  “A summary decision interlocutory in character may be made on any issue although there is a genuine controversy as to other issues.”  Id.

“A party seeking a summary decision [pursuant to 310 CMR 1.01(11)(f)] must demonstrate that there is no genuine issue of material fact and that the party is entitled to a final decision as a matter of law.”  SEMASS Partnership, 2013 MA ENV LEXIS 34, at 15.  If the moving party meets this burden, the opposing party “may not rest upon the mere allegations or denials of [its] pleading, but must respond, by affidavits or as otherwise provided in 310 CMR 1.01, setting forth specific facts showing that there is a genuine issue for hearing on the merits.”  Id.  As discussed below, the Petitioners have made the required demonstration for summary decision in their favor.

II.
THE PETITIONERS ARE ENTITLED TO SUMMARY DECISION.


A.
Undisputed Material Facts

Based on the parties’ Summary Decision papers, the following material facts are 
undisputed.


1.
The Nature of the Property

The owner of the Property is Lois A. Jones, formerly known as Lois Allen (“Ms. Jones”).  
Petitioners’ Statement of Undisputed Material Facts, ¶ 1; Petitioners’ App., Tab 1.  The Property is undeveloped, abuts Nantucket Sound, and contains approximately 21,927 square feet to the mean high water mark and has 66.82 feet of frontage on Sea Street.  Petitioners’ Statement of Undisputed Material Facts, ¶ 1.  The Property is the only vacant parcel of land in a neighborhood consisting of homes, including homes at Nos. 1, 2, 2-A, 3, 6, 7, 8, and 9 Sea Street.  Petitioners’ Statement of Undisputed Material Facts, ¶ 2.  

The Property is lot 3 on a 40 foot wide private roadway (“the private roadway”) that intersects Sea Street.  Petitioners’ Statement of Undisputed Material Facts, ¶ 2; Petitioners’ App., Tab 1; HCC’s Summary Decision Exhibit No. 7.  The Property is part of an original eight lot subdivision plan that was registered with the Barnstable Land Court Registry of Deeds as Plan 8081B on July 30, 1925 (“the 1925 Plan”).  Petitioners’ App., Tab 1; HCC’s Summary Decision Exhibit No. 7.  The private roadway is depicted on the 1925 Plan.  Id.  The other real properties that share the private roadway with the Property are the real properties at Nos. 1, 3, 6, 7, 8, and 9 Sea Street.  Id.; HCC’s Summary Decision Exhibit No. 8.   


2.
The Coastal Dune Delineation of the 2009 Order 

On March 4, 2009, the HCC issued Orders of Conditions to the owners of the real
properties at Nos. 1, 3, 5, 6, 7, 8, and 9 Sea Street approving the construction of drainage improvements in the private roadway.  HCC Summary Decision Exhibit No. 8.  The HCC’s Orders of Conditions included the 2009 Order for the Property (5 Sea Street Extension).  Id.; 
Petitioners’ Statement of Undisputed Material Facts, ¶ 3; Petitioners’ App., Tab 7.  
The HCC’s Orders of Conditions, including the 2009 Order, authorized “the complete demolition and reconstruction of the private [road]way . . . to include [a] drainage system.”  Petitioners’ App., Tab 7.  The approved work was based on a plan entitled “Drainage System Design Sea Street Extension Harwichport, MA, Prepared for Scott Woefel,” that had been prepared by Eagle Surveying, Inc., dated November 17, 2008 and revised through February 2, 2009.  Petitioners’ App., Tabs 7 and 8; HCC’s Summary Decision Exhibit No. 6.  This plan was stamped by Stephen A. Haas, a Professional Engineer, and depicted the landward limit of the Coastal Dune as being approximately 92 feet south of Sea Street.
  Petitioners’ App., Tabs 7 and 8.   
The HCC’s Orders of Conditions, including the 2009 Order, determined that the work approved by the Orders would not alter any Coastal Dune.  Petitioners’ Statement of Undisputed Material Facts, ¶ 6; Petitioners’ App., Tab 7; HCC’s Summary Decision Exhibit No. 6.  No parties, including the Department, appealed the Orders.
  

All of the HCC’s Orders of Conditions, including the 2009 Order, were signed by a majority of the members of the HCC.  Petitioners’ App., Tab 7.  Each Order stated that it “[was] valid for three years, unless otherwise specified as a special condition pursuant to General Condition No. 4 [of the Order], from the date of [the Order’s] issuance.”  Id.  Neither General Condition No. 4 nor any other provision of each Order of Conditions stated that any findings and wetlands delineation forming the basis of each Order would expire upon the HCC’s issuance of a Certificate of Compliance certifying that the work authorized by the Order had been satisfactorily completed.  Id.  
On March 13, 2009, all of the HCC’s Orders of Conditions, including, the 2009 Order, were recorded in the Barnstable Land Court Registry of Deeds and noted that they “ha[d] been recorded . . . for [the] . . . [o]wner[s] and had been noted in [their] chain of title . . . .”  Petitioners’ Statement of Undisputed Material Facts, ¶ 3; Petitioners’ App., Tabs 1 and 7.  On January 14, 2010, the HCC issued Certificates of Compliance to the owners of the real properties at Nos. 1, 3, 5, 6, 7, 8, and 9 Sea Street certifying that the work in the private roadway that been authorized by the Orders of Conditions, including the 2009 Order, had been satisfactorily 
completed.   Petitioners’ Statement of Undisputed Material Facts, ¶ 4; Petitioners’ App., Tab 9.  The Certificates of Compliance were recorded at the Barnstable Land Court Registry of Deeds noting that the Orders of Condition, including the 2009 Order, had been previously “recorded in the Registry of Deeds for [the] . . . [o]wners” of the real properties at Nos. 1, 3, 5, 6, 7, 8, and 9 Sea Street.  Petitioners’ App., Tab 9.
3.
The Coastal Dune Delineation of the 2010 Order
The real property at 3 Sea Street abuts the Property to the west.  Petitioners’ Statement of Undisputed Material Facts, ¶ 5; Petitioners’ App., Tabs 3 and 4.  On April 22, 2010, the HCC issued the 2010 Order approving the demolition of an existing home and the construction of a new 4,543-square foot single-family home and septic system on 3 Sea Street.  Petitioners’ Statement of Undisputed Material Facts, ¶¶ 5, 10; Petitioners’ App., Tab 10.  The 3 Sea Street Project Narrative submitted to the HCC in support of the proposed work described the 3 Sea Street property as:

a 12,000 [square foot] developed site on Nantucket Sound [containing an] existing two story [four bedroom] dwelling [located] just landward of a coastal dune within Land Subject to Coastal Storm Flowage.

Petitioners’ App., Tab 12; HCC’s Summary Decision Exhibit No. 4.  

The work authorized by the 2010 Order was based on a plan entitled “Site Plan- Proposed Dwelling, Prepared for: Cape Sea St., LLC; Location: 3 Sea Street Extension, Harwich, MA,” that had been prepared by Ryder & Wilcox, Inc., dated March 1, 2010 and revised through March 23, 2010.  Petitioners’ Statement of Undisputed Material Facts, ¶ 5; Petitioners’ App., Tabs 10 and 11; HCC’s Summary Decision Exhibit No. 5.  This plan was stamped by a Professional Engineer and depicted the Coastal Dune over 100 feet south of Sea Street Extension.  Id.  The 2010 Order determined that the work approved by the Order would not alter any Coastal Dune.  Petitioners’ Statement of Undisputed Material Facts, ¶ 6; Petitioners’ App., Tab 11.  No parties, including the Department, appealed the 2010 Order.  
There is no evidence in the Summary Decision evidentiary record indicating whether the
HCC ever issued a Certificate of Compliance certifying that the work that been authorized by the 2010 Order had been satisfactorily completed.   
4.
The Petitioners’ 2011 Proposed Project and

the 2012 Coastal Dune Delineation 

On November 7, 2011, the Petitioners filed an NOI with the HCC seeking its approval for the proposed Project at the Property: construction of a 1,303 square foot three bedroom home on a pile supported foundation at an elevation of 12.0 feet above sea level, including a deck, that would be served by a septic system to be constructed within a 10 inch thick containment wall (“the proposed Project”).  Petitioners’ Statement of Undisputed Material Facts, ¶ 8, Petitioners’ App., Tabs 3 and 13.  
The Petitioners’ NOI was prepared by Keith E. Fernandes, P.E. (“Mr. Fernandes”), of J. M. O'Reilly & Associates, Inc.  Id.  The NOI was accompanied by a November 7, 2011 letter to the HCC from Mr. Fernandes which stated that the Property contained three wetland resources: 

(1) Coastal Dune, (2) Land Subject to Coastal Storm Flowage (“LSCSF”), and (3) Coastal Beach.  Petitioners’ App., Tab 13.  These resources are shown on the plans that the Petitioners submitted in support of the NOI.  Petitioners’ App., Tab 3.  Mr. Fernandes’ letter noted that “[t]he Landward Limit of the Coastal Dune was scaled” from the plan submitted in support of the 2009 Order.  Petitioners’ App., Tab 13.  According to the NOI, the only wetlands resource that would be altered by the proposed Project would be approximately 5,900 square feet of LSCSF.  Petitioners’ App., Tab 13. 

The owners of the abutting properties at 3, 6, 7 and 8 Sea Street, relying on the opinion of a Wetlands expert, opposed the proposed Project, contending that the Petitioners could not rely on the Coastal Dune delineations of the 2009 and 2010 Orders because “the dune line relied upon by the [Petitioners] d[id] not accurately represent the current condition of the site.”  Petitioners’ Statement of Undisputed Material Facts, ¶¶ 10-11; Petitioners’ App., Tab 15.  The owners of 3 Sea Street made this contention notwithstanding that one year earlier, in 2010, the HCC had approved construction of the 4,543-square foot home and septic system on their property based on: (1) a Coastal Dune delineation that had depicted the Coastal Dune over 100 feet south of Sea Street Extension and (2) after finding that construction of the house would not alter any Coastal Dune.  Petitioners’ Statement of Undisputed Material Facts, ¶¶ 6, 10-11; Petitioners’ App., Tabs 11 and 15.  

The HCC held hearings on the proposed Project on several dates from December 6, 2011 to April 3, 2012.  Petitioners’ Statement of Undisputed Material Facts, ¶ 9; Petitioners’ App., Tab 14.  During the course of its hearings, the HCC requested that the Petitioners perform a new survey of the Property delineating the Coastal Dune.  Petitioners’ Statement of Undisputed Material Facts, ¶ 12; Petitioners’ App., Tabs 14, 15, 16.  Under a reservation of rights, the Petitioners agreed to prepare the survey but reiterated their position that the Coastal Dune delineation adopted by the 2009 Order for the Property and further supported by the 2010 Order for the abutting 3 Sea Street governed the proposed Project and would remain in effect for five years from its issuance: three years under 310 CMR 10.05(6)(d), plus two years as a result of the Permit Extension Act, St. 2010, c. 240, § 173.  Petitioners’ Statement of Undisputed Material Facts, ¶ 12; Petitioners’ App., Tab 16.
  
The Petitioners retained Stanley Humphries, a Senior Coastal Geologist with LEC Environmental Consultants, Inc., to perform the survey of the Property delineating the Coastal Dune.  Petitioners’ Statement of Undisputed Material Facts, ¶ 13; Petitioners’ App., Tabs 16 and 17; HCC’s Summary Decision Exhibit No. 3.  In performing the survey, Mr. Humphries determined in January 2012 that based on a surficial geology map published by the United States Geological Survey (“USGS”)
 the “entire project site [and] . . . the rest of the neighborhood fronting on Sea Street Extension,” including 3 Sea Street, which had received the 2010 Order, was located in a Coastal Dune.  Id.  He also determined that “according to this mapping, it appears that two separate Orders of Conditions authorized construction within the last 3 years that was located within a coastal dune.”  Petitioners’ App., Tab 17; HCC’s Summary Decision Exhibit No. 3.  The two Orders of Conditions were the 2009 and 2010 Orders.  Id.

In his determination, Mr. Humphries stated that although the proposed Project was located within a Coastal Dune under the revised Coastal Dune delineation, the HCC could nevertheless approve the proposed Project because the Performance Standards for work in a Coastal Dune at 310 CMR 10.28(3) discussed above did not govern the Project.  Id.  Specifically, he opined that the Coastal Dune on the Property is not significant to furthering the MWPA interests of storm damage prevention, flood control, and protection of wildlife habitat because:

(1)
of the extensive residential development that had already occurred in
the vicinity of the proposed Project and also located within the revised Coastal Dune delineation;

(2)
although “[Coastal Dune] sediments [would] continue to be available
for distribution by wind action and storm overwash,” the “sediments in this area have little value since the active beach is located over 200 feet south of the proposed structures and the shoreline has been accreting at a rate of 1.1 feet per year”;

(3)
although “[t]he property is located in an AO [flood] zone” per the
Federal Emergency Management Agency (“FEMA”), the proposed home on the Property “[would] be elevated on piles and the leaching field [for the proposed septic system would] be graded on the seaward side to allow for unobstructed flooding on the site”; and

(4)
since the proposed Project site “is immediately surrounded by dense
residential development to the north, east, and west . . . it is unlikely that the proposed development footprint provides important wildlife habitat or movement corridors . . . .”

Petitioners’ App., Tab 17; HCC Summary Decision Exhibit No. 3.  


Mr. Humphries also opined that the proposed Project would not be adverse to the other MWPA statutory interests of protection of public and private water supply, protection of groundwater supply, prevention of pollution, protection of land containing shellfish, and protection of fisheries for the following reasons:    



(1)
Protection of public and private water supply: Mr. Humphries stated

that the Property and a majority of the other real properties in the area are on Town water and the groundwater beneath the Property does not provide for a public or private water supply;  

(2)
Protection of groundwater supply:  Mr. Humphries stated that

groundwater at the Property flows toward Nantucket Sound, and consequently, nutrient loading of groundwater, as it relates to fertilizers or septic effluent, or any other water quality issue is not a concern;
(3)
Prevention of pollution: Mr. Humphries stated that there will be no
contamination of waterbodies or other wetlands by surface runoff carrying heavy metals (such as lead, cadmium, copper, and/or zinc), hydrocarbons (such as gasoline and motor oil), pesticides and herbicides, pathogens (both bacteria and viruses), and sediments because the Property will retain all existing pervious surfaces, revegetation of Coastal Dune is proposed, there are no other wetlands adjacent to the Property, and Nantucket Sound is located more than 200 feet away; 

(4)
Protection of land containing shellfish: Mr. Humphries stated that no
shellfish exist within the vicinity of the Property; and

(5)
Protection of fisheries: the proposed Project is not water-dependent

and is located over 200 feet from Nantucket Sound.

Id. 


Based on Mr. Humphries’ Coastal Dune delineation, on April 23, 2012, the HCC issued an Order of Conditions denying the proposed Project because the proposed Project would be located within a Coastal Dune and “[could] not be conditioned to meet the performance standards set forth in the wetland[s] regulations” for Coastal Dune.  Petitioners’ Statement of Undisputed Material Facts, ¶ 14; Petitioners’ App., Tab 18 (pp. 48-50, 58-63).  The HCC’s “Findings of Fact” 
 in denying the proposed Project included the following:
(1)
that the Coastal Dune delineation of the 2009 Order relied upon the
Petitioners for the proposed Project “was either limited or an assumed delineation and was not made by qualified professionals”;
 
(2)
that any findings and Coastal Dune delineation forming the basis of
the 2009 Order “expired [on January 10, 2010] with the issuance of the Certificate of Compliance” that the HCC issued for that project;
  
(3)
that the Petitioners could not rely on the Coastal Dune delineation of
the 2010 Order for 3 Sea Street because the Order “[was] for [a] new hom[e] on [a] currently developed lo[t],” whereas the proposed Project called for development of an undeveloped lot: the Property;
 and
(4)
that the 2012 Coastal Dune delineation that Mr. Humphries performed
for the Property, under a reservation of rights by the Petitioners, put the proposed structures called for by the proposed Project within a 
Coastal Dune and would alter approximately 6,000 square feet of Coastal Dune.
  
In adopting Mr. Humphries’ 2012 Coastal Dune delineation for the proposed Project, the HCC did not address his determination that based on the delineation, the “entire project site [and] . . . the rest of the neighborhood fronting on Sea Street Extension,” including 3 Sea Street, were located in a Coastal Dune, and that the HCC’s 2009 and 2010 Orders “[had apparently] authorized construction . . . that was located within a coastal dune.”  Petitioners’ Statement of Undisputed Material Facts, ¶ 13; Petitioners’ App., Tabs 16 and 17; HCC’s Summary Decision Exhibit No. 3; HCC’s Findings of Fact, Nos. 10-18 (Petitioners’ App., Tab 18 (pp. 49, 59).   
On appeal by the Petitioners, the Department issued the SOC affirming the HCC’s denial of the proposed Project.  Petitioners’ Statement of Undisputed Material Facts, ¶ 15; Petitioners’ App., Tab 19.  The SOC attached and incorporated by reference the HCC’s Order of Conditions denying the proposed Project.  Id.  By incorporating the HCC’s Order of Conditions, the Department agreed with the HCC’s determination that Mr. Humphries’ 2012 Coastal Dune delineation governed the proposed Project.  Id.  The Department, however, offered no independent reasons for adopting that delineation and did not address the Petitioners’ contentions that the Coastal Dune delineation of the 2009 Order governed the proposed Project and that the 2010 Order could be used as evidence to support the 2009 Order.  Id.  The Department also did not address the fact that Mr. Humphries’ 2012 Coastal Dune delineation had determined: (1) that the “entire project site [and] . . . the rest of the neighborhood fronting on Sea Street Extension,” including 3 Sea Street, which had received the 2010 Order was located in a Coastal Dune, and (2) that the HCC’s 2009 and 2010 Orders “[had apparently] authorized construction . . . that was located within a coastal dune.”  Petitioners’ Statement of Undisputed Material Facts, ¶ 13; Petitioners’ App., Tabs 16 and 17; HCC’s Summary Decision Exhibit No. 3; HCC’s Findings of Fact, Nos. 10-18 (Petitioners’ App., Tab 18 (pp. 49, 59).   

B.
As a Matter of law, the Coastal Dune Delineation of 2009 Order 
Governs the Proposed Project. 
The heart of the dispute in this case is whether, as the Petitioners contend, the Coastal Dune Delineation of the 2009 Order governs the proposed Project or, as the HCC and the Department contend, the 2012 Coastal Dune delineation governs the proposed Project.  For the reasons discussed below and based upon the undisputed material facts, I agree with the Petitioners that the Coastal Dune delineation of the 2009 Order governs the proposed Project.  
1.
The Coastal Dune Delineation of the 2009 Order Did Not Expire 


Upon the HCC’s Issuance of a Certificate of Compliance in January

2010. 
The HCC and the Department contend that the Coastal Dune Delineation of the 2009 Order does not govern the proposed Project because the Order, including its findings and delineation, expired on January 6, 2010 when the HCC issued a Certificate of Compliance for the drainage work that the Order had approved.
  The HCC and the Department have cited no legal authority that directly supports their position.  The Department has only cited an un-dated document on its internet website entitled: “MassDEP Q & A on the Permit Extension Act” which represents that “[i]f a Certificate of Compliance [has been] issued and recorded, [an] SOC is no longer ‘in effect or existence.’”  http://www.mass.gov/eea/docs/dep/service/approvals/faq-permit-extension-act.pdf.  No statute, regulation, or policy is cited in the document to support that representation.  Moreover, neither the HCC nor the Department have supported their position with any affidavits from qualified Wetlands and/or legal experts stating that the findings and wetlands delineation determination in an Order of Conditions expire upon the issuance of a Certificate of Compliance.  See 310 CMR 1.01(11)(f) (party may not oppose a motion for summary decision based on “mere allegations”).  For these reasons, the HCC’s and the Department’s position on this issue is unsupported by legal authority and expert opinion evidence.  In addition, the HCC and the Department have failed to demonstrate that they are entitled to Summary Decision as a matter of law for the following reasons.    
First, as discussed above, 310 CMR 10.05(6)(d) provides that “an Order of Conditions . . . [is] . . . valid for three years from the date of its issuance.”  The regulation makes no reference to a Certificate of Compliance.  Here, undisputedly, the 2009 Order stated that it “[was] valid for three years, unless otherwise specified as a special condition pursuant to General Condition No. 4 [of the Order], from the date of [the Order’s] issuance.”  Petitioners’ App., Tab 7.  Neither General Condition No. 4 nor any other provision of the 2009 Order stated that any findings and wetlands delineation forming the basis of the Order would expire upon the HCC’s issuance of a Certificate of Compliance certifying that the drainage work authorized by the Order had been satisfactorily completed.  Id.  

  Second, the Wetlands Regulations at 310 CMR 10.04 define a Certificate of Compliance as “a written determination by the issuing authority that work or a portion thereof has been completed in accordance with an Order [of Conditions].”  This definition contains no provision stating that the findings and a wetlands delineation forming the basis of an Order of Conditions is extinguished by the issuance of a Certificate of Compliance.  Additionally, no such provision is present in both the Department’s regulations at 310 CMR 10.05(9) governing the procedure for the issuance of a Certificate of Compliance and in the Department’s standardized “WPA Form 8B- Certificate of Compliance” that local conservation commissions and the Department utilize in issuing Certificates of Compliance.  In sum, a Certificate of Compliance goes to “the work” authorized by an Order of Conditions and not to the wetlands delineation underlying the Order.  310 CMR 10.04; 310 CMR 10.05(9).  

Third, as also discussed above, under 310 CMR 10.05(3)(b), Determinations of Applicability (“Determinations”) “[are] valid for three years from the date of [their] issuance,” the same period as Orders of Conditions under 310 CMR 10.05(6)(d).  It is well settled that “[a]n Order of Conditions allows work within the context of identified and delineated wetland boundaries shown on plans, and essentially a Determination of Applicability is subsumed within the Order.”  In the Matter of Roger Beaulieu, OADR Docket No. WET-2008-076, Recommended Final Decision (April 30, 2009, adopted as Final Decision (May 5, 2009), 16 DEPR 75, 76 (2009) (emphasis supplied); In the Matter of Pyramid Company of Holyoke, Docket No. 93-052, Final Decision (November 8, 1993), aff’d sub nomine, The Sisters of Divine Providence v. Massachusetts Department of Environmental Protection, C.A. Nos. 93-871, 93-1731 (Hampden Super. Ct. 1994) (previous Determination by Holyoke Conservation Commission precluded appellants’ claim that SOC would allow improper filling of protected wetlands areas); In the Matter of Delaney, OADR Docket No. 2002-223, Recommended Final Decision (October 23, 2003), adopted as Final Decision (November 19, 2003), 10 DEPR 231, 232 (2003) (“[s]ubsumed in the . . . order of conditions is a delineation that wetland resource areas on [the Applicant’s] property are as the plan shows them”).  

Fourth, a wetlands delineation in an unappealed Order of Conditions is valid for three years and cannot be collaterally attacked in a separate wetlands appeal involving the same property except if the delineation was procured by fraud or mutual mistake.  Delaney, supra, 10 DEPR at 232; Beaulieu, supra, 16 DEPR at 76; In the Matter of Jose Verissimo, OADR Docket No. WET-2008-006, Recommended Final Decision (June 5, 2008), at p. 11, adopted as Final Decision (July 3, 2008) (“[o]nce a boundary determination is incorporated into an order of conditions, it is valid for the three yea[r] term of the order, or any longer period if the order is extended pursuant to 310 CMR 10.05(8)”).
  This rule barring collateral attacks on a wetlands delineation incorporated into an unappealed Order of Conditions has been upheld by the Superior Court as having a rational basis: “[it] provides necessary certainty, enabling citizens to comply more easily with regulations while planning projects in close proximity to wetland resource areas.”  Tompkins v. Department of Environmental Protection, 30 Mass.L.Rep. 290 (2012), 2012 Mass.Sup.LEXIS 249, at 11.  Here, it is undisputed that the 2009 Order was not appealed by any parties, and, consequently, the Petitioners may rely on the Order’s Coastal Dune delineation to support their proposed Project.

Fifth, the HCC’s and the Department’s position that that the findings and wetlands delineation determination in an Order of Conditions expire upon the issuance of a Certificate of Compliance is illogical and will lead to unfair results.  For example, I offer the following scenario.

A local Conservation Commission issues an Order of Conditions to the owner of a vacant parcel of land authorizing the construction of a single family home on the parcel based on a wetlands delineation set forth in the plan approved by the Commission.  Within two years after the Order of Conditions is issued, the owner builds the home and obtains a Certificate of Compliance certifying that the work authorized by the Order had been satisfactorily completed.  Shortly thereafter and within three years after the Order of Conditions was issued, the owner seeks the local Conservation Commission’s approval to build a garage on the property based on the same wetlands delineation used to approve construction of the house.  Under the HCC’s and the Department’s position as articulated in this case, the owner will not be able to rely on the wetlands delineation because he or she received a Certificate of Compliance for construction of the house, and, as a result, will be compelled to go through the burden and expense of obtaining a second wetlands delineation within the three year period of the issuance of the original Order of Conditions.  This is an unfair result that promotes neither wetlands protection nor an efficient, cost effective permitting process for applicants.   
Lastly, it is also inequitable that the HCC and the Department used Mr. Humphries’ 2012 Coastal Dune delineation against the Petitioners to deny the proposed Project, but failed to acknowledge that based on the delineation: (1) that the “entire project site [and] . . .  the rest of the neighborhood fronting on Sea Street Extension,” including 3 Sea Street, which had received the 2010 Order to build a home significantly larger than the one proposed for the Property, was located within a Coastal Dune, and (2) that the HCC’s 2009 and 2010 Orders “[had apparently] authorized construction . . . that was located within a coastal dune.”  Petitioners’ Statement of Undisputed Material Facts, ¶ 13; Petitioners’ App., Tabs 16 and 17; HCC’s Summary Decision Exhibit No. 3; HCC’s Findings of Fact, Nos. 10-18 (Petitioners’ App., Tab 18 (pp. 49, 59).   

In sum, the HCC and the Department have failed to show, as a matter of law, that the Coastal Dune Delineation of the 2009 Order expired in January 2010 when the HCC issued its Certificate of Compliance for the drainage work approved by the Order.  

2.
The HCC’s Attempt to Repudiate the Wetlands Delineation of the
2009 Order Fails as a Matter of Law.


In denying the proposed Project in April 2012, the HCC attempted to repudiate the
wetlands delineation of the 2009 Order by “finding” that the delineation “was either limited or an assumed delineation and was not made by qualified professionals.”  Petitioners’ App., Tab 18 (pp. 58-59) (Finding No. 7).  In seeking Summary Decision, the HCC has attempted to support that “finding” and further repudiate the 2009 delineation determination by contending that the delineation was not based on “a definitive delineation on a surveyed plan,” and that the HCC “did [not] . . . confirm boundaries in the field [and] . . . did not require it, and the applicant[t] did not provide the delineatio[n].”  HCC’s Summary Decision Memorandum, at p. 11.  As a matter of law, I decline to accord the HCC’s “finding” and recent contentions to bolster the “finding” any consideration in resolving the Coastal Dune delineation issue in this case for the following reasons.

First, the HCC’s “finding” and recent contentions to bolster the “finding” are “mere allegations” because neither the HCC nor the Department have submitted any affidavits from any qualified individuals to confirm them.  See 310 CMR 1.01(11)(f) (party may not oppose a motion for summary decision based on “mere allegations”).  
Second, neither the HCC nor the Department have submitted any evidence that demonstrating that Ms. Jones, the owner of the Property, did not consent to filing of the NOI that resulted in the 2009 Order.  See 310 CMR 10.05(4)(a) (“[i]f the [permit] applicant and landowner are not the same, [the] applicant shall obtain written permission from the landowner(s) prior to filing [the] [NOI] for [the] proposed work, except for work proposed on Great Ponds or Commonwealth tidelands. . . . .”).  

Third, under the Wetlands Regulations no local Conservation Commission may issue an Order of Conditions approving proposed work in a protected wetlands area unless the Commission determines: (1) “that the area on which the work is proposed to be done . . . is not significant to [furthering] any of the [eight] interests . . . [of the MWPA]” discussed above, or 
(2) “that the area . . . is significant to one or more of [those] interests” but the proposed work can be approved and conditioned to protect or further those interests.  310 CMR 10.05(6)(a)1 and (1)(a)(2).  The local Conservation Commission must make this determination based on the materials that the proponent of the proposed work must submit with its NOI to the Commission.  310 CMR 10.03(1)(a)1 and (1)(a)(2).  These materials must demonstrate: (1) “that the area [on which the work is proposed to be done] is not significant to [furthering] any of the [eight] interests . . . [of the MWPA],” or (2) “that the proposed work within the . . . area will contribute to the protection [or furthering] of [those] interests by complying with the [applicable] performance standards established by [the Wetlands Regulations] for that area.”  Id.  

Here, the Summary Decision evidentiary record undisputedly demonstrates that in issuing the 2009 Order, the HCC determined that the proposed drainage work approved by the Order would not alter any Coastal Dune and that its determination was based on a plan that the HCC approved which depicted the landward limit of the Coastal Dune as being approximately 92 feet south of Sea Street.  Petitioners’ Statement of Undisputed Material Facts, ¶ 6; Petitioners’ App., Tabs 7 and 8.  Also undisputedly, the plan was stamped by a Professional Engineer, an individual, who in the absence of competent evidence to the contrary (no such evidence was submitted by either the HCC or the Department), is presumed to have been qualified to perform the Coastal Dune delineation depicted in the plan.  Id.
  
3.
The Drainage Work Approved by the 2009 Order Involved the

Property.  
In seeking Summary Decision, the HCC has offered several reasons justifying its
denial of the proposed Project that were not stated in its April 2012 Order of Conditions denying the proposed Project.  For example, the HCC now asserts that the Petitioners cannot rely on the Coastal Dune delineation of the 2009 Order because the “Orde[r] . . . w[as] for work that was wholly unrelated to the [proposed] Project and . . . the Petitioners did not prepare or seek approval for [the] prior delineation.”  HCC’s Summary Decision Memorandum, at pp. 2, 6-12.  The HCC also contends that the Petitioners cannot rely on the Coastal Dune delineation of the 2009 Order because the Order “[did not] . . . concer[n] work on the Property,” but work on a different parcel of land, the 40 foot wide private roadway, and prior administrative law decisions “hold that a delineation on one parcel is not binding, and cannot be relied on, for other parcels.”  Id., at pp. 2-3, 12-13.  Assuming for the sake of argument that these after-the-fact rationalizations for the HCC’s denial of the proposed Project can be considered here,
 they lack merit for the following reasons.

First, the HCC’s contention that the Petitioners cannot rely on the Coastal Dune delineation of the 2009 Order is refuted by the undisputed material facts that the Order approved drainage work in a 40 wide private roadway that the Property shares with abutting real properties, and that the roadway, the Property, and abutting real properties are all part of an original eight lot subdivision plan as shown on the 1925 Plan that was registered with the Barnstable Land Court Registry of Deeds as Plan 8081B.  Petitioners’ App., Tab 1; HCC’s Summary Decision Exhibit No. 7.  As a matter of law, “[w]hen a grantor conveys land bounded on a street or way, he [or she] and those claiming under him [or her] are estopped to deny the existence of such street or way, and the right thus acquired by the grantee (an easement of way) is not only coextensive with the land conveyed, but embraces the entire length of the way, as it is then laid out or clearly indicated and prescribed.”  Lane v. Zoning Board of Appeals of Falmouth, 65 Mass. App. Ct. 434, 437 (2006).  Simply put, contrary to the HCC’s assertions the private roadway is not a separate parcel of land but is “coextensive with” each real property, including the Property, that shares the roadway.  Id.      
HCC’s “separate parcel of land” contention regarding the 2009 Order also fails because undisputedly on March 4, 2009, the HCC issued Orders of Conditions to all of the owners of the real properties at Nos. 1, 3, 5, 6, 7, 8, and 9 Sea Street approving the construction of drainage improvements in the private roadway that they shared.  HCC’s Summary Decision Exhibit No. 8.  These Orders of Conditions included the 2009 Order for the Property (5 Sea Street Extension), were recorded in the Barnstable Land Court Registry of Deeds, and noted that they “ha[d] been recorded . . . for [the] . . . [o]wner[s] and had been noted in [their] chain of title . . . .”  Petitioners’ Statement of Undisputed Material Facts, ¶ 3; Petitioners’ App., Tabs 1 and 7; HCC’s Summary Decision Exhibit No. 8.  As a matter of law, the Orders of Conditions constituted an encumbrance on each of the real properties covered by the Orders, including the Property and therefore was not a “separate parcel of land” as asserted by the HCC.  See 310 CMR 10.05(6)(g).
  The encumbrances for all of the properties were released on January 14, 2010, when the HCC issued Certificates of Compliance to the owners of the real properties at Nos. 1, 3, 5, 6, 7, 8, and 9 Sea Street certifying that the work in the private roadway that been authorized by the Orders of Conditions, including the 2009 Order, had been satisfactorily completed.  Petitioners’ Statement of Undisputed Material Facts, ¶ 4; Petitioners’ App., Tab 9.  The Certificates of Compliance were also recorded at the Barnstable Land Court Registry of Deeds and noted that the Orders of Condition, including the 2009 Order, had been previously “recorded in the Registry of Deeds for [the] . . . [o]wners” of the real properties at Nos. 1, 3, 5, 6, 7, 8, and 
9 Sea Street.  Petitioners’ App., Tab 9.

4.
The Petitioners May Rely on the Coastal Dune Delineation of the 2010 Order
as Evidence to Support the Coastal Dune Delineation of the 2009 Order.
a.
The HCC Has Not Articulated a Rational Basis for Utilizing
Different Review Standards for Proposed Work on Developed and Undeveloped Real Property. 
In denying the proposed Project in April 2012, the HCC precluded the Petitioners from using the Coastal Dune delineation of the 2010 Order to support the Coastal Dune delineation of the 2009 Order because in its view the 2010 Order authorized the replacement of a pre-existing structure with a new home on 3 Sea Street, “[a] currently developed lo[t],” whereas the proposed Project called for construction of a new home on the Property, an undeveloped lot.  Petitioners’ App., Tab 18 (pp. 58-59) (Finding No. 9).  In its denial, the HCC offered no explanation for justifying the application of different review standards in the wetlands regulatory context for proposed work on developed and undeveloped real property.  Id.  

In seeking summary Decision, the HCC also has not offered any explanation for the dual review standard by way of any affidavits from any individuals qualified to explain why such a standard has a rational basis.  310 CMR 1.01(11)(f).  While a rational basis might exist justifying the use of a dual review standard, the HCC has not offered one in support of its position.  Consequently, I will not recognize the HCC’s “dual review” standard based on the Summary Decision evidentiary record in this case and well established due process and equal protection principles.  See Village of Willowbrook v. Olech, 528 U.S. 562 (2000) (property owner’s federal civil rights suit under 42 USC 1983 (“Section 1983”) against municipality alleging 14th Amendment Equal Protection violations allowed to proceed because of owner’s allegation that municipality’s regulatory action lacked a rational basis); Cordi-Allen v. Conlon, 494 F.3d 245 (1st Cir. 2007) (property owners’ Section 1983 suit against municipality alleging discriminatory regulatory practices dismissed because regulatory actions had rational basis); SBT Holdings, LLC v. Town of Westminster, 547 F.3d 28  (1st Cir. 2008) (property owner’s Section 1983 suit against local conservation commission allowed to proceed due to e-mail messages between conservation commission members evidencing unconstitutional conduct); Fieldstone  Meadows Development Corp. v. Conservation Commission of Andover, 62 Mass. App. Ct. 265, 267 (2004) (“In the administration of controls limiting the use of land . . . uniformity of standards and enforcement are of the essence, [and] [i]f  the laws are not applied equally they do not protect equally”).
b.
The HCC’s Attempt to Repudiate the Wetlands Delineation of the
2010 Order Fails as a Matter of Law.


In seeking Summary Decision, the HCC also has offered several after-the-fact rationalizations for rejecting the Petitioners’ reliance on the Coastal Dune delineation of the 2010 Order.  See HCC’s Summary Decision Memorandum, at pp. 11-12.  Assuming that these new arguments by the HCC can be considered here,
 they lack merit as a matter of law.

First, the HCC contends that the delineation of the 2010 Order is deficient because the delineation purportedly was not based on “a definitive delineation on a surveyed plan,” and the HCC “did [not] . . . confirm boundaries in the field [and] . . . did not require it . . . .”  HCC’s Summary Decision Memorandum, at p. 11.
  As a matter of law, I decline to accord these contentions any consideration in resolving the Coastal Dune delineation issue because the contentions are “mere allegations” as neither the HCC nor the Department have submitted any affidavits from any qualified individuals to confirm them.  310 CMR 1.01(11)(f).  Moreover, the contentions are refuted as a matter of law by the requirements of the Wetlands Regulations and the undisputed material facts in Summary Decision evidentiary record.

The Wetlands Regulations precluded the HCC from issuing the 2010 Order unless it determined: (1) “that the area on which the work [was] proposed to be done . . . [was] not significant to [furthering] any of the [eight] interests . . . [of the MWPA]” discussed above, or 
(2) “that the area . . . [was] significant to one or more of [those] interests” but the proposed work [could] be approved and conditioned to protect or further those interests.  310 CMR 10.05(6)(a)1 and (1)(a)(2).  The Wetlands Regulations also required the HCC to make these determinations based the materials that the proponent of the proposed work submitted with its NOI to the Commission.  310 CMR 10.03(1)(a)1 and (1)(a)(2).  These materials had to demonstrate: 
(1) “that the area [on which the work was proposed to be done] [was] not significant to [furthering] any of the [eight] interests . . . [of the MWPA],” or (2) “that the proposed work within the . . . area [would] contribute to the protection [or furthering] of [those] interests by complying with the [applicable] performance standards established by [the Wetlands Regulations] for that area.”  Id.  

The Summary Decision evidentiary record undisputedly demonstrates that in issuing the 2010 Order, the HCC determined that the proposed work approved by the Order (the demolition of an existing home and the construction of a new 4,543-square foot single-family home and septic system on 3 Sea Street) would not alter any Coastal Dune and that its determination was based on a plan that the HCC approved which depicted the Coastal Dune as being over 100 feet south of Sea Street Extension.  Petitioners’ Statement of Undisputed Material Facts, ¶¶ 5, 6, 10; Petitioners’ App., Tab 11; HCC’s Summary Decision Exhibit No. 5.  The plan for the 2010 Order was also stamped by a Professional Engineer, an individual, who in the absence of competent evidence to the contrary (no such evidence was submitted by either the HCC or the Department), is presumed to have been qualified to perform the 2010 Coastal Dune delineation depicted in the plan.  Id.
  
CONCLUSION
For the reasons set forth above, I find based on the undisputed material facts that as a matter of law, the Coastal Delineation of the 2009 Order governs the proposed Project.  Accordingly, I recommend that the Department’s Commissioner issue a Remand Decision: 
(1) granting the Petitioners’ Motion for Summary Decision, (2) denying the HCC’s and the Department’s Motions for Summary Decision, (3) vacating the SOC, and (4) remanding the matter to the Department’s Southeast Regional Office for further review of the proposed Project 
in accordance with the requirements of the MWPA and the Wetlands Regulations, and issuance of a new SOC based on the Coastal Dune delineation of the 2009 Order and the protected wetlands resources impacted by the proposed Project. 

NOTICE- RECOMMENDED REMAND DECISION


This decision is a Recommended Remand Decision of the Chief Presiding Officer.  It has been transmitted to the Commissioner for his consideration.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Remand Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
The parties are also advised that should the Commissioner adopt this Recommended Remand Decision the Commissioner’s Decision will not be appealable pursuant to G.L. c. 30A.  See Town of East Longmeadow v. State Advisory Commission, 17 Mass App.Ct. 939, 940 (1983) (“[a]n administrative order requiring subordinate administrative body to reconsider its order is neither final nor appealable” under G.L. c. 30A); Matter of National Development and NDNE Lower Falls, LLC, Docket No. 2008-073, Recommended Remand Decision (January 26, 2009), Decision Adopting Recommended Remand Decision (January 28, 2009).
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� “Performance Standards” are “th[e] requirements established by [the Wetlands Regulations] for activities in or affecting [specific wetlands areas protected by MWPA].”  310 CMR 10.04.  The Performance Standards appear at 310 CMR 10.25 through 10.35 and 10.37, and 310 CMR 10.54 through 10.60.  Id.  





�  Under 310 CMR 1.01(5)(a)(3) and 310 CMR 1.01(5)(a)15.d, a Presiding Officer may also stay the proceedings in a wetlands permit appeal “where the failure to previously obtain a final decision required under another law would result in an unnecessary expenditure of the Department’s administrative resources, or for other good cause.”





� “MEPA” is the Massachusetts Environmental Policy Act, G.L. c. 30, § 62, which “sets forth a broad policy of environmental protection in th[e] Commonwealth by directing ‘[a]ll agencies, departments, boards, commissions and authorities’ to ‘review, evaluate, and determine the impact on the natural environment of all works, projects or activities conducted by them and . . . use all practicable means and measures to minimize damage to the environment.’”  Allen v. Boston Redevelopment Authority, 450 Mass. 242, 245 (2007); Ten Persons of the Commonwealth v. Fellsway Development, LLC, 460 Mass. 366, 368 (2011).  “[P]rivate development ‘[p]roject[s]’ that fall within the scope of MEPA’s jurisdiction [include those that] . . . require[s] the issuance of a permit by [a] [State] agency.”  Fellsway Development, 460 Mass. at 369, citing, �HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=0e0c3d5735841283f8fb94a50832f30c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b460%20Mass.%20366%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=140&_butInline=1&_butinfo=MASS.%20ANN.%20LAWS%2030%2062&_fmtstr=FULL&docnum=3&_startdoc=1&wchp=dGLzVzB-zSkAb&_md5=2e8f33e76552f1ec2293ddd8e22fc71b"�G. L. c. 30, § 62�.   “[MEPA] establishes a process, supervised by the Secretary [of the Massachusetts Executive Office of Energy and Environmental Affairs (“EEA”)], for thorough consideration of the potential environmental impact of certain projects through preparation of draft and final environmental impact reports (EIRs) . . . .”  Allen, 450 Mass. at 245-46; Fellsway Development, 460 Mass. at 368-69.  “An EIR must ‘contain statements describing the nature and extent of the proposed project and its environmental impact; all measures being utilized to minimize environmental damage; any adverse short-term and  long-term environmental consequences which cannot be avoided should the project be undertaken; and reasonable alternatives to the proposed project and their environmental consequences.’”  Fellsway Development, 460 Mass. at 368, citing, G. L. c. 30, § 62B. “After a public comment period, the [EEA] Secretary issues a written certificate indicating whether the EIR ‘adequately and properly complies’ with the provisions of MEPA.”  Id., citing, G. L. c. 30, § 62C; �HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=0e0c3d5735841283f8fb94a50832f30c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b460%20Mass.%20366%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=133&_butInline=1&_butinfo=301%20CODE%20MASS%20REGS%2011.08%288%29&_fmtstr=FULL&docnum=3&_startdoc=1&wchp=dGLzVzB-zSkAb&_md5=e7d28255e843a28c0daaf656eb44f58d"�301 CMR § 11.08(8)�.  “It is well settled that [the] EEA [Secretary’s] approval of an [EIR] does not mean that a proposed project meets applicable permitting standards.”  In the Matter of Stephen D. Peabody, Final Decision on Reconsideration (December 27, 2011), 2011 MA ENV LEXIS 141, at 47-48.  “Instead, it only means that the project’s proponent has adequately described the environmental impacts and addressed mitigation.”  Id.    The permitting agency “retains [its] authority to fulfill its statutory and regulatory obligations in permitting or reviewing [the] Project that is subject to MEPA review . . . .”  301 CMR 11.01(1)(b).





  The Massachusetts Wetlands Regulations at 310 CMR 10.07 provide that “[MEPA] . . . may require an applicant [seeking an SOC from the Department under the MWPA and the Massachusetts Wetlands Regulations] to file an ENF and possibly an . . . EIR for the proposed work, prior to the Department’s issuance of [the SOC].”  Under the MEPA, “[o]nce [the EEA Secretary] determine[s] that a private project meets one of the triggers to MEPA jurisdiction (e.g., requires a permit or financial assistance), the Secretary then analyzes the project to determine if it meets or exceeds any of several [MEPA] ‘review thresholds’ enumerated  at 301 Code Mass. Regs. § 11.03.”  Id.  “There are two categories of review threshold[s]: [1] those that require the filing of an ENF and a mandatory EIR (e.g., alteration of ten or more acres of wetlands); . . . and [2] those that require the filing of an ENF, and ‘other MEPA review [only] if the Secretary so requires,’” e.g., alteration of a Coastal Dune.  Fellsway Development, 460 Mass. at 369-70; 301 CMR 11.03(3)(b)1.a.   











� The Wetlands Regulations at 310 CMR 10.04 define “alter” as “chang[ing] the condition” of any wetlands area subject to protection under the MWPA and the Wetlands Regulations.  Examples of alterations include, but are not 


limited to, the following: 





(a) the changing of pre-existing drainage characteristics, flushing characteristics, salinity distribution, sedimentation patterns, flow patterns and flood retention areas;��(b) the lowering of the water level or water table;��(c) the destruction of vegetation;��(d) the changing of water temperature, biochemical oxygen demand (BOD), and other physical, biological or chemical characteristics of the receiving water.


�310 CMR 10.04.  “Dredge” is defined as “deepen[ing], widen[ing], or excavat[ing], either temporarily or permanently” a protected wetlands area, and “[f]ill means to deposit any material [in a protected wetlands area] so as to raise an elevation, either temporarily or permanently.”  Id. �


� The Wetlands Regulations define “plans” as:





such data, maps, engineering drawings, calculations, specifications, schedules and other materials, if any, deemed necessary by the issuing authority to describe the site and/or the work, to determine the applicability of [the MWPA] or to determine the impact of the proposed work upon the interests identified in [the MWPA].  





310 CMR 10.04.  The definition encompasses the Department’s “General Instructions for Completing Notice of Intent (Form 3) . . . .”  Id.  Form 3 provides in relevant part that:





[t]o protect the Commonwealth’s wetland resources, the [MWPA] prohibits the removal, dredging, filling, or altering of wetlands without a permit[,] [and] [t]o obtain a permit (called an Order of Conditions), a project proponent must submit an [NOI] to the Conservation Commission and the Department . . . provid[ing] . . . a complete and accurate description of the: [1] Site: including the type and boundaries of resource areas under the [MWPA], and [2] Proposed work: including all measures and designs proposed to meet the performance standards described in the Wetlands . . . Regulations . . . for each applicable resource area. . . . 





Form 3 also provides that:





[t]he issuing authority may require that supporting plans and calculations be prepared and stamped by a registered professional engineer (PE) when, in its judgment, the complexity of the proposed work warrants this certification[,] [and that] [e]xamples of information likely to require certification by a PE include: hydraulic and hydrologic calculations; critical elevations and inverts; and drawings for water control 


structures such as head walls, dams, and retention areas.





Form 3 also provides that:





[t]he issuing authority also may require that supporting materials be prepared by other professionals including, but not limited to, a registered architect, registered landscape architect, registered land surveyor, registered sanitarian, biologist, environmental scientist, geologist, or hydrologist when the complexity of the proposed work warrants specialized expertise.





� Under the Wetlands Regulations, various parties, including the Department, may appeal an Order of Conditions issued by a local Conservation Commission by filing a request with the Department for a Superseding Order of Conditions.  310 CMR 10.05(7)(a)-(i).  The request is reviewed by the regional office of the Department having jurisdiction over the municipality from which the Order of Conditions originated.  Id.      


� In 2012, the Permit Extension Act was extended for another two years, See St. 2012, c. 238, §§ 74-75, and, as a result, the Petitioners contend that the delineations remain in effect for seven years after the issuance of the 2009 and 2010 Orders.  Petitioners’ Summary Decision Memorandum, at p. 5, n.4.


  


� According to its internet website, USGS is “the Nation's largest water, earth, and biological science and civilian mapping agency [that] . . . collects, monitors, analyzes, and provides scientific understanding about natural resource conditions, issues, and problems. . . .”  http://www.usgs.gov/aboutusgs.


 


  


� The HCC’s “Findings of Fact” governed its denial of the proposed Project both under the MWPA and the Harwich Wetlands Protection Bylaw.  See Petitioners’ App., Tab 18 (pp. 49-50, 58-59).


 


� HCC’s Findings of Fact, No. 7 (Petitioners’ App., Tab 18 (pp. 49, 58).





� HCC’s Findings of Fact, No. 8 (Petitioners’ App., Tab 18 (pp. 49, 58).





� HCC’s Findings of Fact, No. 9 (Petitioners’ App., Tab 18 (pp. 49, 58).





� HCC’s Findings of Fact, Nos. 10-18 (Petitioners’ App., Tab 18 (pp. 49, 59).





� See [HCC’s] Memorandum of Law In Opposition to Petitioners’ Motion for Summary Decision and In Support of [HCC] Cross-Motion for Summary Decision, October 16, 2014 (“HCC’s Summary Decision Memorandum”), at pp. 13-14;  DEP’s Response to Petitioners’ and Conservation Commission’s Motions for Summary Decision, October 30, 2014 (“Department’s Motion for Summary Decision”), at pp. 1-11; DEP’s Motion to Include “MassDEP Q & A On the Permit Extension Act” In the [Summary Decision] Record, December 4, 2014 (“Department’s Reply Memorandum”).





� No assertions of mutual mistake or fraud have been made in this case regarding the Coastal Dune delineations of the 2009 and 2010 Orders.  “Mutual mistake generally means that the Determination does not accurately reflect the common understanding of the applicant and the issuing authority; it does not mean that the Determination is premised on mistaken facts.”  In the Matter of Williams Street Residents-Group, Requestor, OADR Docket No. WET-2011-062, Recommended Final Decision (May 6, 2011), 2011 MA ENV LEXIS 74, at 11, n.7, adopted as Final Decision (July 11, 2011), 2011 MA ENV LEXIS 75, citing, OneBeacon American Ins. Co. v. Travelers Indem. Com., 465 F. 3d 38 (1st Cir. 2006).  “Fraud generally means the false representation of a material fact, made with knowledge of its falsehood and the intent to induce action, and the reliance on the false representation.”  Williams, supra, 2011 MA ENV LEXIS 74, at 11, n.7, citing, Gannett v. Shulman, 74 Mass. App. Ct. 606 (2009).  





� Professional Engineers are licensed by the Commonwealth’s Board of Registration of Professional Engineers and Professional Land Surveyors (“the Board”) and subject to vigorous licensing requirements by the Board. http://www.mass.gov/ocabr/licensee/dpl-boards/en/about-the-board.html. “Board members are members of the National Council of Examiners for Engineering and Surveying, which prepares national examinations for the regulated professions, develops uniform standards for comity registration among the states, and acts as a clearinghouse for the law enforcement activities of its member boards.”  Id. The Board “establishes, monitors and enforces qualifying standards for the engineering and land surveying professions . . . to [e]nsure that persons practicing in these professions are competent to practice and are not endangering the life, health, safety and welfare of the public.” Id.  According to the Board, it “applie[s] strict standards of education and experience for its licensees, as well as in administering examinations in Fundamental Knowledge and Principles and Practice to determine a candidate’s competence to practice engineering and land surveying.”  Id. The Board licenses Professional Engineers and land surveyors by conducting interviews, and oral and written examinations of license applicants to verify their qualifications. Id. The Board also takes disciplinary action against licensees for engineering or land surveyor practices that do not comport with established engineering or surveying standards.  Id.





� Although the administrative appellate process governing the Petitioners’ appeal of the SOC is a de novo process, after-the-fact rationalizations by a governmental agency to justify its action are generally disfavored because the agency’s reasons for taking the action should be stated at the time the action is taken.  See e.g. NSTAR Electric Company v. Department of Public Utilities, 462 Mass. 381, 387 n.3 (2011) (“an agency’s ground of decision must be clear from its own order, not from . . . ‘post hoc rationalizations’” in an appeal challenging the decision).     


� 310 CMR 10.05(6)(g) provides that:





[p]rior to the commencement of any work permitted or required by the [Order of Conditions], . . the Order . . . shall be recorded in the Registry of Deeds or the Land Court for the district in which the land is located, within the chain of title of the affected property.  In the case of recorded land, the final order shall also be noted in the Registry’s Grantor Index under the name of the owner of the land upon which the proposed work is to be done.  In the case of registered land, the final order shall also be noted on the Land Court Certificate of Title of the owner of the land upon which the proposed work is to be done.  Certification of recording shall be sent to the issuing authority on the form at the end of Form 5. If work is undertaken without the applicant first recording the Order, the issuing authority may issue an Enforcement Order . . . or may itself record the Order of Conditions. 


� See note 17 above, at p. 30.





� The HCC’s other after-the-fact rationalization for rejecting the Petitioners’ reliance on the Coastal Dune delineation of the 2010 Order is that the Order involved a different property, applicant, and project.  See HCC’s Summary Decision Memorandum, at pp. 2, 6-12.  While this different “property, applicant, and project” rule advocated by the HCC may apply in certain cases, there is prior administrative law precedent that a wetlands delineation approved for a particular property, applicant, and project can govern the wetlands delineation for a different property, applicant, and project.  See e.g. In the Matters of Kendra and Peter Wilde, and Owen Larkin and Majorie Reedy Larkin, OADR Docket Nos. WET-2009-018 and 034, Recommended Final Decision (December 7, 2009), 2009 MA ENV LEXIS 8, adopted as Final Decision (January 6, 2010), 2010 MA ENV LEXIS 48, rev’d on other grounds, Larkin v. DEP, C.A. No. 10-1165-H (Suffolk Sup.Ct., September 2, 2011) (wetlands delineation of unappealed Order of Conditions issued to owners of one property governed wetlands delineation on other property owned by different owners relative to whether stream running across both properties was perennial or intermittent).





� See note 16 above, at p. 29.








	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868

DEP on the World Wide Web:  http://www.mass.gov/dep
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