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This is an appeal filed under the informal procedure,
 pursuant to G.L. c. 58A, § 7A and G.L. c. 59, §§ 64 and 65, from the refusal of the appellee to abate taxes assessed on real estate located in the Town of Marblehead, owned by and assessed to Jonathan and Lynnette Freidin under G.L. c. 59, §§ 11 and 38, for fiscal year 2006.


Commissioner Mulhern heard the appeal.  He was joined by Chairman Hammond and Commissioners Scharaffa, Egan, and Rose in the decision for the appellee.


These findings of fact and report are promulgated at the request of the appellants pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.


Jonathan and Lynnette Freidin, pro se, for the appellants.


Michael Tummulty, Assessor, for the appellee.

FINDINGS OF FACT AND REPORT

Based on evidence and testimony offered at the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact.


On January 1, 2005, Jonathan and Lynnette Freidin (“appellants”) were the assessed owners of a parcel of real estate located at 23 Pinecliff Drive in the Town of Marblehead (“subject property”).  For fiscal year 2006, the Board of Assessors of Marblehead (“assessors”) valued the subject property at $1,052,800 and assessed a tax, at the rate of $8.43 per thousand, in the amount of $8,875.10.  The appellants timely paid the tax without incurring interest.  On January 31, 2006, the appellants timely filed an application for abatement with the assessors seeking a reduction in the valuation of the subject property.  On February 15, 2006, the assessors denied the appellants’ application and on April 14, 2006, the appellants seasonably filed their appeal with the Board.  On this basis, the Board found that it had jurisdiction to hear and decide this appeal.


The subject property consists of a 0.833-acre parcel of land improved with a single-family residence. The  neighborhood surrounding the subject property is known as the “Cliffs Area” of Marblehead. The Cliffs Area was developed between the 1960s and the late 1980s, and incorporated a mix of construction styles. The neighborhood appears, based on maps offered into evidence by the appellants, to include several streets and between sixty and eighty properties. Of these, approximately sixteen face the Atlantic Ocean, more particularly Salem Harbor. The subject property, which is located atop a bluff, is one of the properties which faces the ocean, and offers direct ocean views.


The dwelling on the subject property, which was built in the early 1970s, is a ranch-style home containing seven rooms, including three bedrooms and three bathrooms above grade, and one bedroom on the lower level.  The main floor finished living area contains approximately 2,131 square feet.


The appellants maintained that the subject property was overvalued for the fiscal year at issue. In support of their assertion, the appellants cited eighteen sales in the Cliffs Area neighborhood, the sale prices of which ranged from $450,000 to $1,400,000, and spanned the period from January, 2003 to November, 2005. Among these sales, however, only two were oceanfront properties similar to the subject property. One of the two was located at 46 Pinecliff Drive, and was sold for $800,000 on November 1, 2005. This property consisted of a 0.482-acre parcel improved with an older dwelling containing 1,522 square feet of living area.
The second, which was located at 48 Pinecliff Drive, sold on December 16, 2003 for $1,400,000. The property offered a lot size of 0.399 acres and a 4,500 square-foot, contemporary-style dwelling, 2,932 square feet of which were above grade. The appellants made no adjustment of any kind to the sale price of any of their purportedly comparable properties to account for differences between these properties and the subject property. 


 The appellants also contended that the dwelling on the subject property was deficient in several respects, thereby warranting a reduction in the subject property’s assessed value. The appellants noted, inter alia, cracks in the dwelling’s foundation and an outdated interior including appliances, carpets, windows and doors, as well as a patio in need of repair or replacement. The appellants estimated that they would have to expend approximately $250,000 to fully update the dwelling. 


The Board found that none of the claimed deficiencies supported the appellants’ claim of overvaluation. First, the vast majority of the appellants’ repair estimates were undocumented, rendering them of minimal value. Moreover, the appellants presented no evidence to demonstrate that the assessors had improperly characterized the subject property’s physical attributes, thereby resulting in overvaluation.

The assessors supported their contention that the subject property was not overvalued by presenting five purportedly comparable sales in Marblehead. The assessors’ comparable-sales analysis included three oceanfront properties, one of which was the property at 48 Pinecliff Drive, which had been cited by the appellants.  The sales introduced by the assessors ranged in price from $915,205 to $1,206,297, and occurred between December, 2003 and November, 2004. The assessors made adjustments to their comparables for location, view, and the size and condition of each dwelling. The Board gave greatest weight to the sale on the subject property’s street, from which the assessors derived an indicated value for the subject property of $1,191,350, after appropriate adjustment.


In sum, the Board found and ruled that the appellants failed to meet their burden of demonstrating that the subject property was overvalued as of the relevant assessment date. Further, the Board found that the assessor’s comparable sales evidence, which focused on oceanfront properties and accounted for differences between their chosen comparables and the subject property, supported the assessment. 

Accordingly, the Board issued a decision for the appellee in this appeal.  
OPINION

“All property, real and personal, situated within the commonwealth . . . shall be subject to taxation.”         G.L. c. 59, § 2.  The assessors are required to assess real estate at its  fair cash value determined as of the first day of January of each year.  G.L. c. 59, §§ 2A and 38.  Fair cash value is defined as the price on which a willing seller and a willing buyer in a free and open market will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).


 “`The burden of proof is upon the petitioner to make out its right as [a] matter of law to [an] abatement of the tax.’”  Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)).  “[T]he [B]oard is entitled to ‘presume that the valuation made by the assessors [is] valid unless the taxpayers . . . prove[e] the contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245).


In appeals before this Board, a taxpayer “`may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.’”  General Electric Co., 393 Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).

The fair cash value of property may often best be determined by recent sales of comparable properties in the market. See Correia v. New Bedford Redevelopment Authority, 375 Mass. 360, 362 (1978); McCabe v. Chelsea, 265 Mass. 494, 496 (1929). Sales of comparable realty in the same geographic area and within a reasonable time of the assessment date contain credible data and information for determining the value of the property at issue. Id. at 496. When comparable sales are used, however, allowance must be made for various factors which would otherwise cause disparities in the comparable prices. See Pembroke Industrial Park Co., Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 1998-1072, 1082. “Adjustments for differences are made to the price of each comparable property to make that property equivalent to the subject in market appeal on the effective date of the opinion of value.”  Appraisal Institute, The Appraisal of real estate 430 (12th ed., 2001). 

In the present appeal, the Board found and ruled that the appellants failed to present persuasive evidence of overvaluation and did not meet their burden of demonstrating that the subject property had a lower value than its assessed value as of January 1, 2005. Of eighteen purportedly comparable sales cited by the appellants, only two were oceanfront properties similar to the subject property. The Board found that the balance of the properties were not comparable to the subject property by virtue of their inland locations. Further, the appellants made no adjustments to the sale price of any of their purportedly comparable properties to account for differences between these properties and the subject property. Finally, the claimed deficiencies in the subject property’s dwelling were largely undocumented, and the appellants failed to demonstrate that the deficiencies resulted in a fair market value lower than the assessed value.

 
For their part, the assessors presented a credible comparable-sales analysis which supported the subject property’s valuation on the relevant assessment date. The assessors analyzed sales of three oceanfront properties, one of which was located on the same street as the subject property, and made appropriate adjustments for differences between these properties and the subject property.


Accordingly, the Board decided this appeal for the appellee.




        APPELLATE TAX BOARD





By:_________________________________





    Thomas W. Hammond, Jr., Chairman
A true copy,

Attest:________________________________


    Assistant Clerk of the Board
� Within thirty days of service of the appeal, the Board of Assessors of the Town of Marblehead, in accordance with G.L. c. 58A, § 7A and 831 CMR 1.09, elected to have the appeal heard under the formal procedure. 
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