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REVIEWING BOARD DECISION
(Judges Koziol, Fabricant and Long)

This case was heard by Administrative Judge Bean.

APPEARANCES
Danilo Gomez, Esq., for the employee 
Michael Najjar, Esq., for the employer D & A Trucking LLC[footnoteRef:1] [1:  The judge allowed joinder of the employer as a party to this case, “[t]he alleged employer was represented by counsel at all times during the litigation of these cases.”  (15 Bean 181).  
] 

Timothy P. Foley, Esq., for the Workers’ Compensation Trust Fund[footnoteRef:2] [2:  The Workers’ Compensation Trust Fund did not file an appellate brief in this matter. ] 

Joanne D. Walter, Esq., for Starr Indemnity & Liability Inc. Co. at hearing 
John J. Canniff, Esq., for Starr Indemnity & Liability Inc. Co. on appeal

	KOZIOL, J.   Starr Indemnity & Liability Inc. Co. (Starr) and the employer, D&A Trucking, LLC. (D & A), appeal from the administrative judge’s decision ordering Starr to pay benefits, pursuant to § 18,[footnoteRef:3] to the employee, who was injured while working for D & A, an uninsured sub-contractor of Starr’s insured, Blue Triton Brands, Inc. Both Starr and D & A raise multiple common issues on appeal and with respect to all those issues, we summarily affirm the judge’s decision. We address the remaining issue raised on appeal, solely by Starr; specifically, its allegation that the judge erred in failing to “credit § 15”[footnoteRef:4] which it alleges “amounts to an improper double recovery.” (Ins. br., 27-31.) We find the judge did not err as the issue was not raised below.  [3: 
 General Laws, Chapter 152, § 18, provides, in relevant part:

If an insured person enters into a contract, written or oral, with an independent contractor to do such person’s work, or if such a contractor enters into a contract with a sub-contractor to do all or any part of the work comprised in such contract with the insured, and the insurer would, if such work were executed by employees immediately employed by the insured, be liable to pay compensation under this chapter to those employees, the insurer shall pay to such employees any compensation which would be payable to them under this chapter if the independent or sub-contractors were insured persons. 
 ]  [4:  General Laws, Chapter 152, § 15, provides, in pertinent part:

Where the injury for which compensation is payable was caused under circumstances creating a legal liability in some person other than the insured to pay damages in respect thereof, the employee shall be entitled, without election, to the compensation and other benefits provided under this chapter. . . . The sum recovered shall be for the benefit of the insurer, unless such sum is greater than that paid by it to the employee, in which event the excess shall be retained by or paid to the employee. For purposes of this section, “excess” shall mean the amount by which the gross sum received in payment of the injury exceeds the compensation paid under this chapter. . . . Except in the case of settlement by agreement by the parties to, and during a trial of, such an action at law, no settlement by agreement shall be made with such other person without the approval of either the board, the reviewing board, or the court in which the action has been commenced after a hearing in which both the employee and the insurer have had an opportunity to be heard. At such hearing the court shall inquire and make a finding as to the taking of evidence on the merits of the settlement, on the fair allocation of amounts payable to the employee and the employee’s spouse, children, parents and any other member of the employee’s family or next of kin who have claims arising from the injury for which are payable, under this chapter in which the action has been commenced after an opportunity has been afforded both the insurer and the employee to be heard on the merits of the settlement and on the amount, if any, to which the insurer is entitled out of such settlement by way of reimbursement, and on the amount of excess that shall be subject to offset against any future payment of benefits under this chapter by the insurer, which amount shall be determined at the time of such approval. In determining the amount of “excess” that shall be subject to offset against any future compensation payment the board, the reviewing board or the court shall consider the fair allocation of amounts payable to and amongst family members who may have claims arising from the injury for which said compensation is payable. ] 

	We set forth only those facts necessary to address this issue. On March 27, 2003, the employee was working for D & A, operating a tractor trailer on Route 290 in Worcester, Massachusetts. (15 Bean 182-183.) At that time, he was involved in a motor vehicle accident with an automobile that was traveling in front of him on the highway, causing the employee to lose control of the tractor trailer, which rolled off the highway onto the driver’s side, and resulted in the employee sustaining injuries to his right shoulder and left hand. (Id., 183, 186-187). The Workers’ Compensation Trust Fund (WCTF) and Starr denied the employee’s claims for weekly incapacity and medical benefits and paid no workers’ compensation benefits to the employee asserting there was no liability because the employee was an independent contractor and was injured due to his own serious and willful misconduct pursuant to § 27. (Id., 180, 181-185.) They also disputed disability, causal relationship, extent of disability and average weekly wage.  (Id., 180, 185-188.)  
Following a three day hearing,[footnoteRef:5] the judge issued the present decision on May 20, 2025, ordering Starr to pay the employee a closed period of § 34, temporary total incapacity benefits, from March 27, 2023 to June 25, 2023, at a rate of $1,012.74 per week based on an average weekly wage of $1,687.90, followed by payment of § 35, partial incapacity benefits from June 26, 2023, and continuing based on the employee’s actual wages or at the maximum rate, whichever is less, as well as §§ 13 and 30 medical benefits including a requested MRI of the employee’s shoulder. (Id. 188.) The judge further ordered that if the MRI results supported the employee’s request for surgery, then Starr must pay for the surgery and resume payment of § 34 benefits from the date of that surgery. (Id. 188.)  [5:  We refer to the transcripts from those proceedings as December 13, 2024, (Tr. I), December 16, 2024, (Tr. II), and January 13, 2025, (Tr. III).  ] 

Sometime after the accident, but before the hearing in the present case, the employee filed a third-party tort suit in Worcester Superior Court against the driver of the other motor vehicle involved in the accident. (15 Bean 186, Tr. I 125.) Subsequently, that action settled. (15 Bean 186, Tr. I 189-190.) The only evidence produced at hearing regarding the third-party action was that a suit was filed in Worcester Superior Court (Tr. I, 125), a loss of consortium claim was included (Tr. I, 125),[footnoteRef:6] the case settled for $87,500.00 (Tr. I, 189-190), and the employee had also received $8,000.00 from Safety Insurance in Personal Injury Protection benefits, (Tr. I, 75-76, 81,136). The evidence showed that the settlement occurred “about a year” prior to the December 13, 2024, hearing. (Tr. I, 189-190.) None of the particulars concerning that settlement, such as the amount of the employee’s attorney’s fees and costs, the amount allocated to the employee’s pain and suffering, or the amount of the allocation for the loss of consortium claim, were included in any of the materials admitted at hearing.   [6:  At the hearing, much was made of the fact that the employee and his “wife” are not married and that she could not legally recover for loss of consortium however, she is the mother of the employee’s two children, aged at the time of the hearing, 5 and 2 respectively, and they all live together. (Tr. I 125, 145-146; Tr. II 26-28, 34, 45, 52.)  ] 

The board file, however, shows that prior to the hearing, Starr was aware of the fact the third-party case had settled. Rizzo v. M.B.T.A, 16 Mass. Workers’ Comp. Rep. 160, 161 n. 3 (2002)(judicial notice may be taken of board file). Indeed, in the Joint Pre-Hearing Memorandum, the employee asserted that the evidence would show that the third-party defendant’s insurer had “tendered a settlement on this matter that resolved the civil action” against the other driver. (Id.; Joint Pre-Hearing Memorandum.) 
	Nonetheless, the issue of the impact of § 15 on the § 18 insurer’s payment obligations to the employee simply was not raised as an affirmative defense to the claim, nor was it ever joined to the issues in dispute by Starr, the WCTF, or D & A, and as such it was waived. Phillip’s Case, 41 Mass. App. Ct.  612, 619 (1996)(“nothing. . . requires the board to decide issues not previously raised before the [administrative] judge”).         “ ‘Objections, issues, or claims - - however meritorious - - that have not been raised’ below, are waived on appeal.” Green v. Town of Brookline, 53 Mass. App. Ct. 120, 128 (2001), quoting Wynn & Wynn, P.C. v. Massachusetts Comm’n. Against Discrimination, 431 Mass. 655, 674 (2000).   
Starr’s written closing argument to the judge mentioned the third-party claim as evidence in support of its argument that the employee knew he was an independent contractor and not an employee:
The insurer further submits that the employee knew he was an independent contractor and not entitled to benefits under Chapter 152 when he pursued the third party claim and settled it without addressing any possible insurer’s lien or filing a Section 15 petition. 

(Starr’s Written Closing Argument, 14.)[footnoteRef:7] No argument was advanced that there should be any offset against benefits, and in any event, we also have consistently stated that raising a defense for the first time in a written closing argument is insufficient to bring it before the judge. Bordeleau v. MCI Concord, 35 Mass. Workers’ Comp. Rep. 75 (2021)(argument waived where insurer raised lump sum as a bar to employee’s claim for first time in closing argument); Doherty v. Union Hospital, 31 Mass. Workers’ Comp. Rep. 195, 204 (2017)(argument waived where insurer raised issue of statute of limitations for the first time in its hearing brief).   [7:  Although Starr notes no Section 15 petition was filed, the matter was pending at the Superior Court, which also has jurisdiction over the approval of such matters, G.L. c 152, § 15, and there was no evidence as to whether the Superior Court approved the settlement. We also note that no workers’ compensation benefits had been paid by any entity at the time of the settlement, so there was no actual workers’ compensation lien at that point. 
] 

While Starr correctly states on appeal, that pursuant to G.L. c. 152, § 15, employees receiving workers’ compensation benefits cannot receive a double recovery, (Ins. br. 27), it failed to raise the issue before the judge, and cannot claim now that the judge erred by failing to consider it.[footnoteRef:8] Under the circumstances, the judge did not err in failing to order an offset against his award of benefits to the employee. Because the employee has prevailed on appeal, pursuant to G.L. c. 152, §13A(6), Starr is ordered to pay employee’s counsel a fee of $1,964.82.  [8:  Moreover, we observe that there was no evidence presented to the judge that would even allow him to determine, as a threshold matter, whether his order would indeed result in a double recovery for the employee. Starr argues that the “weeds” of Section 15 need not be addressed, (Ins. br. 28.), but it is precisely the “weeds” that would determine the amount to be offset, if any. Specifically, the portion of the recovery that represented payment for pain and suffering, DiCarlo v. Suffolk Construction Co., Inc., 473 Mass. 624 (2016), payment for loss of consortium, Eisner v. Hertz Corp., 381 Mass. 127 (1980), and the employee’s attorney’s fees and costs in bringing the action, Hunter v. Midwest Coast Transport, Inc., 400 Mass. 779, 783-785 (1987). Even if we assume, for the sake of argument, that after the consideration of these factors, there would be some measure of damages recovered that would result in a double recovery, no evidence was produced that would allow the judge to make that determination.  ] 

So ordered.                                                                            
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							Administrative Law Judge
													
[image: Text, letter

AI-generated content may be incorrect.]
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							Administrative Law Judge

Filed:   January 30, 2026
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