














COMMONWEALTH OF MASSACHUSETTS





APPELLATE TAX BOARD








JOSEPH R.OLSON 		v.		 COMMISSIONER OF REVENUE


Docket No.  C256266				  Promulgated:


							  June 5, 2001





	This is an appeal under the formal procedure pursuant to G.L. c. 62C, §39, from the refusal of the appellee Commissioner of Revenue (“Commissioner”) to abate personal income taxes for the tax year ending December 31, 1998.


	Commissioner Gorton heard this appeal and was joined in the decision for the appellee by Chairman Burns and Commissioners Scharaffa, Egan, and Rose.              


	These findings of fact and report are made on the Board’s own motion pursuant to G.L.c. 58A, §13 and 831 CMR 1.32.
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	Andrew M. Zaikis, Esq., for the appellee.














FINDINGS OF FACT AND REPORT


	Appellant Joseph Olson (“appellant”), a resident of the Commonwealth, filed a 1998 Massachusetts resident income tax return on which he reported zero gross income. However, eight Forms W-2 were attached to the return, reflecting receipt of wage income in excess of the filing minimum.


	The Commissioner proceeded to assess a liability in the amount of $1825.00 tax, $4.45 interest, and $3.30 penalties. After credit for taxes withheld, the appellant was left with a balance owed of $227.96. The Notice of Assessment recited an “assessment date” of April 15, 1999.


	Appellant applied for abatement by an application dated October 20, 1999. At item No. 9 on the Form CA-6, which seeks a statement of the reasons abatement was warranted, appellant stated merely “see attached”. Appended to the CA-6 was voluminous supplementary matter including extensive statutory and regulatory materials. Nowhere in the attached submissions, however, was the concise statement of the issue that the abatement application called for.


	Abatement was denied by notice dated March 14, 2000. The Petition initiating the instant proceeding was filed with the Board on May 9, 2000. These facts establish the Board’s jurisdiction over the appellant’s claim.


	Because appellant failed at trial to produce any evidence justifying an abatement, the Board ruled that he had failed to meet his burden of proof. Appellant offered frivolous legal argument to support his claim. The Board was accordingly constrained to decide the instant appeal in favor of the Commissioner.


OPINION


	“Generally, the Commissioner may assess additional taxes ‘anytime within three years from the date a return was filed or the date it was required to be filed, whichever occurs later.’ G.L. c.62C, §26(b). In such cases, generally it is the taxpayer that has the burden of proving that he is entitled to an abatement.” Food Service Assoc., Inc. v. Commissioner of Revenue, 2001 ATB Adv. Sh. 341, 356 (Nos. 255109, 255110, May 11, 2001), citing J.C. Penney v. Commissioner of Revenue, 431 Mass. 684,686 (2000).


	Subject to this general rule, appellant submitted no evidence that tended to discharge his burden. Appellant’s presentation at trial was confined to assertions and questions of law. This trial presentation was manifestly insufficient. See Theatre Holdings, Inc. v. Commissioner of Revenue, ATB No. F206084 (Decision with Findings of Fact, October 28, 1997), aff’d, 46 Mass. App. Ct. 1117 (1999)(failure to submit evidence at trial fatal to claim for abatement).


	Asked by the hearing officer to articulate a basis for abatement, appellant seems to have maintained that his wages were not within the scope of “gross income” as that term appears at 26 U.S.C. §61 and is incorporated at G.L. c.62, §2. Such an argument, of course, is frivolous.


	The term “gross income” is defined to “mean[] all income from whatever source derived, including but not limited to (1) [c]ompensation for services . . . .” 26 U.S.C. §61(a)(1)(Emphasis Added). See also G.L. c.62, §2(a).  The Forms W-2 in evidence reflect appellant’s receipt of “[w]ages, tips, other compensation” in amounts sufficiently large to attract a Massachusetts income tax.


	Appellant seems to have been laboring under the misconception that the adjective “gross” modifying “income” somehow restricted or limited the scope of income subject to tax. He seems to contend that income must somehow be “sourced” per 26 U.S.C. §861 before it qualifies as “gross income”.�  


On the contrary, the phrase “gross income” is intended to be comprehensive: it encompasses all income from whatever source. The wages reflected on the Forms W-2 are definitionally “compensation for services”, and well within the statutory ambit of “income” and “gross income”. There is no ambiguity and no room for semantic maneuver: the duty  of 


the Board is to give effect to the plain meaning of the words chosen by the legislature. See Massachusetts Broken Stone Co. v. Weston, 430 Mass. 637, 640 (2000).	


Having failed to meet his burden of proof and relying on frivolous argumentation, appellant could not prevail with his abatement claim. The Board, therefore, decided this case for the appellee Commissioner. These findings of fact and report are issued simultaneously with the decision.





				       APPELLATE TAX BOARD





                        By:__________________________


                           Abigail A. Burns, Chairman











A true copy,











Attest:_____________________


        Clerk of the Board














	


� I.R.C. §861 provides income-sourcing rules for identifying income derived from sources within the United States. The provision is irrelevant given appellant’s concession that all of his “income” was earned domestically.
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