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This is an appeal filed under the formal procedure pursuant to G.L. c. 62C, § 39, from the refusal of the Commissioner of Revenue (“Commissioner”) to abate personal income tax for the tax year ending December 31, 1997.


Commissioner Scharaffa heard the appeal and was joined in the decision for the appellee by Chairman Burns and Commissioners Gorton, Egan and Rose.


These findings of fact and report are made at the request of the appellant pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.


Joseph R. Olson, pro se, for the appellant.


Andrew M. Zaikis, Esq., for the appellee.

FINDINGS OF FACT AND REPORT


Joseph Olson (“appellant”), a resident of the Commonwealth, filed a 1997 Massachusetts resident income tax return on which he reported zero gross income.  However, the appellant attached to his return Forms W-2 reflecting receipt of wages in excess of the statutory filing minimum of $8,000.  Subsequently, the Commissioner assessed a tax liability in the amount of $1,660.28.

On October 23, 2001, the appellant filed an application for abatement, which the Commissioner denied on January 11, 2002.  On March 11, 2002, the appellant timely filed an appeal with the Appellate Tax Board (“Board”).  Based on these facts, the Board found that it had jurisdiction over this appeal.


Attached to the appellant’s appeal was a twenty-one-page supplement outlining his claim to an abatement.  Contained within the appellant’s attachment were fifty-three “requested admissions” in which the appellant posed both factual and legal questions to be answered by the Commissioner.

On May 9, 2002, the Board scheduled the present appeal for a hearing on October 8, 2002, a date which both parties requested.  Subsequently, the appellant twice requested, without objection from the Commissioner, that the hearing date be continued since the appellant would be out of state.  At the time of the initial scheduling of the hearing and the two subsequent agreed-upon continuances, the appellant gave no indication that he wished to waive his appearance at the hearing of his appeal.  In fact, by predicating the requests for continuance on his travel out-of-state during the time set for hearing, the appellant gave every indication that he intended to appear personally to present his case at hearing.  

On January 13, 2003, two days prior to the last scheduled hearing date, the appellant filed with the Board a “Motion for Written Determination Requests for Findings of Facts,” by which the appellant sought to have the Board compel the Commissioner to answer the fifty-three so-called “requests for admission” contained in his petition supplement, “pursuant to 1.29.”  For the first time also, the appellant suggested in his motion that he was “applying 1.31:  SUBMISSION WITHOUT ORAL ARGUMENT.”  

On January 15, 2003, the scheduled hearing date, and after the appellant had twice been granted continuances, the appellant failed to appear before the Board.  Consequently, the Commissioner made an oral motion to dismiss for lack of prosecution.  On January 23, 2002, the Board allowed the Commissioner’s motion to dismiss and entered a decision for the appellee.


Shortly thereafter, on January 28, 2002, the appellant filed a “Motion to Expunge Commissioner’s Motion to Dismiss and Restore the Case and Answer Petitioner’s Motion for Written Determination Requests for Findings of Facts.”  In his motion, the appellant argued that the Commissioner’s failure to respond to the requests for admissions should preclude the appeal from being dismissed.  The appellant also noted that there were no facts at issue in the case and that the only question was whether the appellant’s wages were “gross income” for purposes of the Massachusetts personal income tax.  


For the reasons more fully explained in the following Opinion, the Board denied the appellant’s motion and, instead, treated it as a request for Findings of Fact and Report.

OPINION


Pursuant to Rule 31 of the Board’s Rules of Practice and Procedure, 831 CMR 1.31, “an appeal in which no issue of fact is raised . . . may be submitted to the Board for decision by either or both parties, on briefs without oral argument.”  Just two days prior to the scheduled hearing date, acknowledging that there existed no issues of fact, the appellant filed a Motion for Written Determination in which he sought to have his appeal determined pursuant to Rule 1.31 with no oral argument.  

At no time prior to filing the motion did the appellant indicate to the Board his desire to have his appeal determined without a hearing or oral argument.  To the contrary, the appellant had twice requested continuances because of his absence from the state, suggesting to the Board that he sought a full hearing.  Moreover, the appellant failed to request either a date for hearing his motion to have the appeal decided in accordance with Rule 1.31, or a continuance for the scheduled full hearing of the appeal.  Instead, the appellant simply chose not to appear at the scheduled hearing.  

On the scheduled hearing date, the Commissioner made an oral motion to dismiss the appeal for lack of prosecution.  Based on the appellant’s failure to appear, and in accordance with Rule 1.19(7), “if any party fails to appear at the time set for hearing, the Board may proceed ex parte,” the Board allowed the Commissioner’s motion to dismiss.

The appellant then sought to have the Commissioner’s motion to dismiss expunged and to have his case restored.
  In support of this motion, the appellant noted the Commissioner’s failure to respond to the fifty-three requests, “pursuant to 1.29.”  The Board, however, found and ruled that this argument provided no support for the appellant’s attempt to have the dismissal expunged.    

First, the appellant’s reliance on Rule 1.29 is misplaced.  Rule 1.29, of the Board’s Rules of Practice and Procedure, is applicable to requests for findings and rulings by the Board, not the Commissioner.  Accordingly, the appellant cannot make a request, pursuant to 1.29, to the Commissioner.  Second, the Board found that the appellant’s requests for admissions, contained in the supplement filed with the appeal, were not in proper form nor properly filed.  

Discovery in appeals before the Board are governed by G.L. c. 231, §§ 61 through 69, inclusive.
  See G.L. c. 58A, § 8A.  Section 69 allows a party to make a “written demand . . . upon the other party to admit . . . any material fact or facts.”  The request must be filed no later than ten days before the trial date and a copy must be sent by “registered mail, return receipt requested,” to the other party.  Id.  The Board found that the appellant did not make a proper written demand, but instead chose to incorporate the requests into the attachment filed with his petition.  Also, the appellant did not give notice to the Commissioner by registered mail, return receipt requested, as required by the statute.  

The Board further found that the appellant’s so-called requests posed not only questions of fact but also questions of legal interpretation and mixed questions of fact and law.  For example, the appellant asked the Commissioner to admit that “26 USC 61 can be used to determine the taxable income of a Citizen?” and asked “[a]re the wages paid from within the U.S. to a Mass Citizen (U.S. Citizen) who works and lives in the U.S. constitute earned income according to 26 USC?”.  

Accordingly, the Board found and ruled that the appellant’s requests for admission were not properly filed.  Moreover, any facts which the appellant sought to have the Commissioner admit were not material.  The substantive issue in this appeal is straightforward.   The appellant is

a Massachusetts resident who received wages in tax year 1997.  According to a now familiar argument advanced by appellants, which the Board has consistently rejected, (See e.g. Rossi v. Commissioner of Revenue, 2003 ATB Adv. Sh. 473 (September 28, 2003; Brownell v. Commissioner of Revenue, 2003 ATB Adv. Sh. 324, 326 (July 8, 2003); Olson v. Commissioner of Revenue, 26 Mass. App. Tax Bd. Rep. 477, 478 (2001)), the appellant maintained that wages are not “gross income” subject to Massachusetts income tax.  The requested admissions are not material to this issue.

In denying the appellant’s motion to expunge the dismissal, the Board also noted that the substantive claim underlying the appellant’s appeal was without legal merit.  Id.  The Board found and ruled that the appellant’s argument in the present appeal was identical to that already decided by this Board with no new issues or arguments advanced.

In Olson, an appeal involving the same taxpayer as in the present appeal, the Board found the appellant’s argument “that his wages were not within the scope of ‘gross income’ as that term . . . is incorporated at G.L. c. 62, § 2” to be “frivolous.”  26 Mass. App. Tax Bd. Rep. 478.  The Board found that the wages reflected on the appellant’s W-2 Forms are “definitionally ‘compensation for services’, and well within the statutory ambit of ‘income’ and ‘gross income.’”  Id.  Accordingly, the Board found the appellant’s wages were subject to the Massachusetts personal income tax.  Id.
For reasons fully explained in Olson and Brownell, the Board ruled that the appellant’s 1997 wages constituted “gross income” subject to taxation in Massachusetts.

Accordingly, the Board denied the appellant’s motion to expunge the Commissioner’s motion to dismiss and restore the appeal.  Based on the appellant’s failure to appear at the hearing and the finding that there was no legal merit to the appellant’s substantive claim.  The Board therefore upheld the Commissioner’s assessment in this appeal.
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�   The appellant also filed a Writ of Habeas Corpus with the Supreme Judicial Court arguing that the Commissioner’s failure to answer the requests for admissions constituted a violation of the appellant’s civil right.  The petition was dismissed without a hearing.


�   Although G.L. c. 58A, § 8A refers to G.L. c. 231, §§ 61 through 70, § 70 was repealed by St. 1975, c.377, § 91.
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