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Hel d at:

Edward W Brooke Courthouse
24 New Chardon Street
Bost on, Massachusetts

Tuesday, October 16, 2007

9: 58 a. m

(Anne H. Bohan, Registered Dipl omate Reporter)

* * *
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EX. NO. EVI D.

5 Exempl ars of Superior Court 2-4
stationery given to Judge Murphy
bei ng notepaper and envel opes
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PROCEEDI NGS

JUDGE KI LBORN: Let's go on the record.
This is day two of the hearing in the matter of two
compl aints of the Comm ssion on Judicial Conduct
agai nst Judge Ernest Murphy.

| believe where we left off |ast night was
what's left is closing statements and such arguments
as you want to make.

MR. MONE: Your Honor, could | just bring
one matter up before we do that. | would Iike, just
as a matter of reopening, to just offer you
exempl ars of the stationery that Judge Murphy
referred to that he was given when he first went on
the bench. It consists of the notepaper and the
envel opes he was first given.

MR. NEFF: | don't have any objection to
t hat, Your Honor.

JUDGE KI LBORN: Make it an exhibit.

MR. MONE: It's actually four pieces of
paper, but | guess we can just mark them as a group.

(Documents marked as Exhibit 5
in evidence)
MR. MONE: There's one other matter | would

like to raise, Your Honor. I f the Comm ssion
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intends this morning to argue sanction, what the
sanction should be, | would request an opportunity
to be able to respond. | have no idea, nor have
t hey shared with me, what they're going to request
by way of sanction. So under those circunstances,
it's hard for me to argue about sanction until [|'ve
heard what they're suggesting is the sancti on.
JUDGE KI LBORN: |"ve told you all along,

M. Mone, nobody is going to get surprised.

MR. MONE: Well, | must say to you that no
one may have been surprised, but |I was shocked
yesterday when | heard the question asked of Judge

Mur phy about whet her or not he paid a fine --
whet her or not he failed to pay a fine in North
Carolina, a fact which, if I had ever been asked
about, they would have known was not true.

MR. NEFF: | don't know what that has to do
with the sanction, Your Honor.

MR. MONE: It has to do with surprise.

MR. NEFF: Your Honor --

JUDGE KI LBORN: Counsel, please. M. Mone,
you know perfectly well what | meant was, you're not
going to get surprised by any ruling of mne.

MR. MONE: Oh, | wunderstand that.
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JUDGE KI LBORN: Al'l right.

MR. NEFF: Maybe could | at this point
i nquire what your preference is, Your Honor, in
terms of, what | proposed yesterday, which |I thought
was understood and acceptable to everyone, was that
we woul d present closing arguments today which would
essentially only address the question of mi sconduct
before you. And that to the extent that you wanted
t hem when we submtted proposed findings to you at
a date to be determ ned, we would include in that

document recommendati ons relative to the sanction to

be i mposed.
JUDGE KI LBORN: Well, any way you want to
do it, just so that -- we want to avoid having to

come back into public hearing.

MR. NEFF: | will tell you, Your Honor,

t hat you would need to make a decision today when
the public hearing will end: Does it end today or
when those documents are filed?

JUDGE KI LBORN: | appreciate that. But
what |I'm saying is, to the extent to which anything
you wish to address to me doesn't get addressed
today, it ought to be comng in in writing.

MR. NEFF: And that's what | am
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contempl ating, that | would submt written findings,
where he and |, we both at some point in the
document suggest to you that in the event you do
find m sconduct that you impose X sanction.

JUDGE KI LBORN: Okay.

MR. NEFF: And that's how | plan to go
forward, unless you suggest | should do somet hing
di fferent.

JUDGE KI LBORN: Fi ne.

MR. NEFF: Thank you.

JUDGE KI LBORN: Well, I'lIl be on a 30-day
clock as soon as we close this hearing, so you won't
be long, | hope, in producing whatever it is you're

going to produce.

MR. NEFF: No, |I'm happy to produce - -
well, obviously I'"ll do something by the date that
you decide you want to set for that to happen. So
|"m certainly not going to -- |I'"m going to do
what ever | can not to delay the report.

JUDGE KI LBORN: Now, is this method of

proceedi ng okay with you, M. Mone?

MR. MONE: Your Honor, | understand we're
on a short clock, and | obviously want to get it
within 30 days. | would Ilike, though, to get a
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transcri pt before we write suggested findings.

MR. NEFF: The one suggestion | can pose to
you, Judge -- and | think it's about a week for us
to get a transcript -- is that -- and | don't know

if this meets Attorney Mone's needs, but you can set
a date by which we have to submt the proposed
finding/ sanction recommendati on, and you can today
deci de that when you set that date as a filing date,
t hat that will be the date where the hearing itself
is closed. And under the rules, your 30 days for
follow-through to do a report would start to run at
t hat point.

That mi ght afford both myself and Attorney
Mone the opportunity to get a transcript before we
submt that to you, but also, of course, give you
the time you need to review those things and make
your own report.

MR. MONE: That's fine with me.

JUDGE KI LBORN: Okay. Surely you don't
want to proceed without a transcript.

MR. NEFF: Ri ght .

JUDGE KI LBORN: Fi ne.

MR. MONE: Did I hear Your Honor say that

we woul d have two weeks after recei pt of the
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transcript to submt the finding and then a public

hearing? Because | would like to accelerate it as
much as possi bl e. After all, the transcript is only
a day. So if we had the transcript, | would be

prepared to submt findings within two weeks of that
date, and then that would start the clock running on
di sposition.

MR. NEFF: Well, Your Honor, my preference

woul d be to move things a little more quickly than

t hat .

MR. MONE: Fine.

MR. NEFF: It basically means about seven
weeks, or really more |ike eight weeks probably from

now we woul d get your report.

MR. MONE: | would do it in a week. | was
trying to give you more time. "Il do it in a week.

MR. NEFF: " m not trying to be combative
about this; |I'"m just expressing my opinion. You can
make your judgment. | am just suggesting eight

weeks may be on the | onger side.

JUDGE KI LBORN: Let's settle this right
now. " m going to set a date by which your
subm ssions to me come to me. | s that correct?

MR. NEFF: Okay.
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JUDGE KI LBORN: And that starts the 30 days
runni ng.

MR. NEFF: Yes, it would, if you ordered
the hearing closed as of that date.

JUDGE KI LBORN: Al'l right.

Now, what would you like to say as to when
that date is? How long will it take you, Ms. Bohan,
to get the transcript?

(Di scussion off the record)

MR. MONE: | will pay to have it expedited.
MR. NEFF: | appreciate Attorney Mone's
statement, but | think it's the responsibility of

the Comm ssion to handle that.

JUDGE KI LBORN: Surely you can produce the
transcript in a week. So that comes to you in a
week, and then how much time do you two want to --

MR. NEFF: If I could have a week after |
receive the transcri pt.

MR. MONE: That's fine.

JUDGE KI LBORN: So we're going to say,
then, that the hearing -- so that's a week to get
the transcript, a week to have the materials, and
when | get the materials is when the hearing cl oses

is what you're saying.
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MR. NEFF: Yes, Your Honor.

JUDGE KI LBORN: So the hearing closes --
today is October 16th -- October 30th.

MR. NEFF: Okay.

MR. MONE: Thank you, Your Honor.

JUDGE KI LBORN: This is necessarily going
to involve at | east you, M. Neff, on the assumption
" m going to find some kind of sanctions are
required. That is, if you're going to address
sanctions in your brief, you're going to have to
make that assumpti on.

MR. NEFF: Ri ght .

JUDGE KI LBORN: And so are you, Attorney
Mone. Obvi ously you don't know if there will be
sanctions.

Now, do you want to make a cl osing
statement ?

MR. NEFF: Yes, although my understanding
of the rules is that Attorney Mone will go first.

JUDGE KI LBORN: | guess that's right.
Attorney Mone.

MR. MONE: Thank you, Your Honor.

The burden is on the Comm ssion to show you

by clear and convincing evidence, not just by the 51

DORI' S C. WONCG ASSOCI ATES, | NC.

(bLlr) 4Z2b-2432 ~ Fax (bl/) 48Z- (813




(o2 NN ¢ 2 IR N CO I \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

2-12

percent burden but by clear and convincing evidence,
that my client, Judge Murphy, violated the canons of
ethics in his correspondence with Pat Purcell.
say that he violated no canons of ethics.

| do adm t, however -- and it is for your
eventual consideration as to what is an appropriate
response to that -- | do admt he should not have
sent those letters on official stationery. Judge
Mur phy adm tted that. Judge Murphy has apol ogi zed
for that.

In addition to that, | think it is
i mportant to understand, however, that even with
regard to that matter, as inappropriate as it may
have been, that Judge Murphy was not injecting into
a matter his status as a judge.

I f you |l ook at almost all the cases
invol ving the use of judicial stationery, they
i nvolve situations where a judge writes on judicial
stationery in a situation where the person woul d
ot herwi se not have known that the person was a
j udge. In other words, they write a fund-raising
| etter on judicial stationery; or they write letters
of recommendati on on judicial stationery; or they're

in a matter where they're stopped by a police
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of ficer and they hand the police officer their card,
it's judicial stationery; or they're involved in a
di spute with their plumber over a bill and they
write to them on judicial stationery. Those are the
ki nds of matters that traditionally have invol ved
use of judicial stationery.

As Mr. Purcell testified yesterday, he knew
t hat Judge Murphy was a judge. He coul d not have
not known he was a judge, since they had attacked
himin his position as a judge, since they had |ied
about himin his position as a judge. So,

t herefore, they knew he was a judge.

And as | heard his testimony yesterday, he
did not put any weight on the fact that this was
written to himon judicial stationery. He had a
problem with the | anguage used, but it wasn't the
fact it was on judicial stationery that concerned
hi m.

Now, |let's go back, because, as | said at
the very beginning of the case, to |l ook at this
correspondence in abstract, one could come to
different conclusions than if one put it into
cont ext . And as | said at the beginning, text

wi t hout context is simply pretext.
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And my view of this evidence is that the
Comm ssion has vastly overcharged Judge Murphy in
connection with what he did in this case. Because |
woul d submt to you that Judge Murphy had every
reason to believe, both because of his contact with
his | awyers and his previous contact with M.
Purcell, that he was pursuing a confidenti al
communi cation with M. Purcell

And | think it is important for you to
understand that the reason why Mr. Purcell cannot
admt that even the first two meetings were
confidential, the reason he can't admt that is
because once he admts that, he admts the fact that
there was confidential communication, and that he
got a letter | abeled "Confidential”™ communicati on,
and he is the one who breached the confidence.

| think there is an important fact for you
to |l ook at as to whether or not Judge Murphy could
have reasonably believed that he was in confidenti al
communi cations with this gentleman and could not
have expected that the letters that he sent in
confidence would be printed on the front page of the
newspaper.

First of all, they were in envel opes marked
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"PERSONAL & CONFI DENTI AL." Secondly, the letters

themsel ves referenced the confidentiality. And most
i mportant, and | think it's a very telling fact, you
heard Howard Cooper, and Howard Cooper sai d: | made

an agreement with Bob Dushman, and my agreement with
Bob Dushman was that all communi cations between
Judge Murphy and Pat Purcell would be confidential,
and woul d be principal to principal, and would be in
the nature of settlement discussions. That's what
Howar d Cooper said yesterday. Di d Howard Cooper

i mpress you as someone who would lie about that?

The e-mail that you have, the e-mail that

finally M. Purcell, when he was confronted with
it -- and even Mr. Purcell has to read the printed
word -- when he was confronted with it, he

eventually said, Yes, M. Dushman had the

aut hori zation of the Herald to make such an
agreement. No trial lawyer, no trial |lawyer would
make that kind of agreement without the

aut horization of his client. And no trial |awyer
woul d have not told his client that there was a
confidentiality agreement regarding the

communi cation.

And most telling about this is this: They
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never breached the confidentiality as |long as Bob
Dushman was the one who was calling the shots. They
went ten months after these letters were given to
Bob Dushman, and they never printed them they never
referred to them They filed copious court
documents, and they never said a single word about

the fact that these |letters had been sent.

It was only when they changed counsel, and
M. Dushman, who had made this agreement -- it was
only when they changed counsel, that for the first

time when a | awyer from Washi ngton, D.C. came up

t hat they not only breached the confidentiality of
these documents, they put them on the front page of
their newspaper.

And contrary to the questions that M. Neff
asked him yesterday, they didn't publish these after
they were filed in court; they held a press
conference, put the documents up on bl owups |ike
these -- these may be the same bl owups as far as |
know -- put them up on bl owups, and then M.

Purcell, M. Purcell says, as the principal owner of
t he paper, as the publisher of the paper: | went
down and handed them to my editor, and surprise,

surprise, they put them on the front page of the
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paper. They're the ones who breached the
confidentiality agreement.

And the problemis, Bob Dushman di ed. And
| would tell you that if Bob Dushman was here, Bob
Dushman woul d have testified that there was a
confidentiality agreement, and he understood there
was a confidentiality agreement. And the | awyers
who sat here from Brown Rudnick all day yesterday,
if there was a shred of evidence that they hadn't
agreed to a confidentiality agreement, they could
have testified, but they weren't call ed.

So | think all of the evidence points to
the fact that not only was there a confidentiality
agreement, not only was there an agreement that
everything be confidential, but that in fact, in
fact, Judge Murphy had every reason to believe, when
he sat down to write these letters, that these
| etters would be treated in confidence.

They weren't. When the Herald saw or
t hought it was to their advantage to overturn the
verdi ct against them when they saw that, when they
had new counsel, not the one who had made the
agreement, they breached the confidentiality and put

the letters on the front page of the paper.
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But in keeping with the great tradition of
the ethics of the Boston Herald, they never
published all of the letter. They never published
it. They published the part about bringing the
check for $3.4 mllion -- $3.2 mllion, but they
never published the |last |ine: I f at the end of
this conversation, you and | haven't agreed as
honorable men -- this is the substance -- | will
gi ve you back the check and we will part. They
never published that, and they didn't publish it
this morning.

And you watched Mr. Purcell sit on the
stand and read through, and after he was told by M.

Neff that it was in the newspaper, he sat there and

read through the entire newspaper and said, "No,
was right. That part of the letter was never
published.” Again, if you don't have the whole

context of these letters, all you have is the
pretext of this charge.

And let's go beyond that, because you've
got to understand in evaluating what Judge Murphy
did -- and Judge Murphy is bigger than life. He has
his own way of expressing himself. And he expressed

hi melf in very strong terms in these letters, which
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he believed to be confidential.

But let's |ook at where he was at that
poi nt. Let's understand what was in his heart and
his m nd at that point. Because if you don't
understand that, you can't understand the totality
of the circumstances. I f you don't understand the
totality of the circumstances, you can't understand
the facts of the case.

This is where he was. Judges have a
horrible problemin this state. They're not all owed
to comment on things newspapers publi sh. They can't
get into a spitting contest with a newspaper. So a
newspaper, particularly one with the great tradition
of ethics of the Boston Herald, can publish anything
t hey want about a judge. And who responds? Does
the Court have a system? Do they have a comm ttee,
a truth commttee that can stand up and say: Hey,
wait a m nute. No, that didn't happen?

So every time a judge makes a decision in a
case, every time he bails somebody, every time he
sentences someone, he has to have in the back of his
m nd that some newspaper, probably the Herald, will
print a totally unfair version of that article. | t

will become the subject of the talk shows and the
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nitwits who call in to the talk shows. And t hat
judge will be pilloried and nobody will respond,
nobody.

But what did Ernie Murphy do? Ernie Murphy
sai d: | "' m not going to take that. | f they publish

somet hing that is demonstrably untrue, that is a

series of outrageous lies, that go to the very heart
of who I am as a judge -- that | amfair, that | am
compassi onate and that | follow the law -- if they

publish a story containing multiple |Iies about me, |

am going to sue them

He first tried to get a retraction, and
their answer about a retraction is consistent with
what M. Purcell said yesterday: We're not
apol ogi zi ng. We think we were right. We think our
reporter, who threw away his notes, was | ust
follow ng the policy at the Boston Herald. And
incidentally, if they print this kind of stuff that
t hey printed about Judge Murphy, their reporters
ought to throw away their notes so they can't be
contradicted. So he's the one who sets the policy
and the policy is, throw away your notes.

So Judge Murphy went in, and he took on the

very, very difficult task that no other judge in
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this state has ever done. He chal l enged power. He
chall enged the power of this rogue newspaper to
publish whatever they wanted. And he chal l enged
them by going not to the public streets, not to an
auditorium not to a press conference, he went into
a court of |law, where the | aw applies, and where
everybody, he and the Boston Herald, is held to a
standard of [ aw.

A public figure has to prove that the
matter was not simply not true, which everybody now
knows it wasn't true, but they have to prove it was
printed with malicious disregard or willful
di sregard for the facts or knowi ngly they were not
true.

He put his famly through two years of hell
in order to prove that what they said about him was
not right. And he came into a courthouse, with no
special privileges because he was a judge. He came
into a courthouse, and they put 12 people in the
box, and those 12 people unani mously held that the
Boston Herald had |libeled himin 20 statements --
different reporters, different columns -- that they
had |ibeled him They found they had |ibeled him,

|l i ed about him-- "libeled" is a polite word for
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lied -- that they had |lied about himwith willful
di sregard for what the truth of the matter was.

Now, he won the case, but as he said to you
yesterday -- and by the way, | want to comment
specifically on his credibility. Did you hear
anything yesterday that didn't have the ring of
truth to you? Did you hear anything that he said
t hat was ever contradicted in any of the letters or
the transcript that Mr. Neff showed him? Ernie
Mur phy has consistently told the exact same set of
facts. Because facts are stubborn things; you can't
change facts.

And the facts are that Ernie Murphy after
t hat verdict was desperate to get that case over.

He told you the reasons. Not the effect on him he
can be a tough guy. But he's got young children,
and although the Herald doesn't care about them, he
di d. And his wife cared about them And they
wanted to end it.

And so he wrote these letters to the
Her al d, and what he said in these |letters was: Come
to a meeting, bring a check. Come to a meeting.
Come to a meeting and come with someone who is

i ndependent, someone who can take a view of the case
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that is not colored by the fact that your |awyers up

to now have given you bad advice.
Now, they're entitled to give himthat
advice, and | awyers give advice all the time that

can be wrong, and it was disastrously wrong in this

case. But come with an independent view. And as he

said, | wanted to somehow shock them into realizing
where he was at this point and what was at risk at

this point.

And what was at risk at this point was that

not only would the Herald continue to spend a | ot of

money, they would be paying enormous amounts of
interest. And he said, Bring a check for $3.2
mllion. But as he said on his testimony, | wanted
to discuss the case with them principal to

principal, with someone there who could | ook at the

case with a new | ook. Because obviously the | awyers

at Brown Rudnick, to some extent having been the
aut hor of this disaster, it was going to be very

difficult for themto say to their client, you

know, Look, we were wrong and he's going to win this

case.

He told Pat Purcell in the first meeting he

met him " m going to win this case, Pat, but al
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want is a retraction. He said at the second meeting
with him-- as M. Purcell said yesterday, he

t hought it was after they had | ost summary

judgment -- he said to him You're going to | ose.

80 percent of these cases are won on summary

j udgment . The cases that are not won on summary
judgment, the newspaper | oses. You're going to

| ose. You're going to pay me a | ot of money.

But it's not in my interest, it's not in
the Court's interest, it's not in my famly's
interest, to go ahead with this matter. So, please,

can we sit down, as honorable men, and talk about
it. The answer was, We're going to try the case.
So they tried it. Now they're sitting
with a huge judgment against them and again Judge
Mur phy wanted to end it, so he wrote letters. As |
say, he has a way of expressing himself; but again,
he was absolutely right in what he said in the
|l etters. The "threat," quote, "threat," the "ransom
note," quote, is a predictor of the future, all of
whi ch happened: that the verdict would be
sustai ned, that it wouldn't be cut down, and that
they would owe him far more than what they were

doi ng now, and they would spends mllions of dollars
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def endi ng the case.

The Herald had every right to go ahead and
continue to appeal the case, but Judge Murphy felt
that at least if they could know where he was on
this matter, at l|least if they could know that, they
woul d understand that they had a real problem and
that they should talk about it.

And then as pointed out before, these

| etters were never mentioned in the postjudgment

filings that they made thereafter. They were never
menti oned. And | think that goes to two points: | t
goes to the point of, it didn't intim date them | t

didn't intimdate them from doing it, they filed an
appeal . It didn't prevent them from going out and
eventually hiring new counsel .

And when Mr. Dushman filed his postjudgment

filings in this case, he did not, he did not, put
anything in about these letters. Why? Because |
think the inference is quite clear: Bob Dushman, an

honor abl e man, knew that there was a
confidentiality agreement with regard to these

| etters, and he knew that the Judge thought they
were confidential, and he wasn't going to use them

wi t hout at | east talking to counsel on the other
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first about the letters. Never . So he didn't
New counsel, who had different standards,
ahead and did it.

So what you have here is somebody who has

not brought the judiciary into disrepute, who has

not used his judicial office for personal gain, who

has not done any of the things that the Comm ssion

has charged him with, other than he inadvertently

used judicial stationery in the first letter and he

sent

the other letters in envelopes, one of which he

crossed out the official name.

He in fact was fighting for the integrity

of the judiciary. He was fighting for the

i ndependence of the judiciary. And he was doing

t hat not because he wanted the money; he was doi ng

t hat because he believed that if a judge is
attacked, that if a judge is |libeled, by a newspaper
t hat has no ethics, by a newspaper that wants to

be -- listen to Mr. Purcell's testimony: We need a

t wo- newspaper town. We do need a two-newspaper

t own,

but we'd |like to have both newspapers publish

the truth, and they didn't about Judge Murphy.

So what Judge Murphy did was to go ahead

and try to uphold not only his personal integrity,
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which is important to all of us. What more can
anyone say about someone, that he's an honest man,
he's a man with integrity. And what the Herald
attacked him for was to say that he was not a man of
integrity and he was not a man of compassion. So
when that attack was made at his very being, he
fought to uphold his integrity, but in doing so, he
was uphol ding the i ndependence of the judiciary.
Because no one el se would speak the power. No one
el se would tell this newspaper what they did was

wWr ong.

And it took a jury of 12 citizens, and it
took the Supreme Court of this state, to unani mously
tell the Herald that they were wrong, that they
lied, and that they lied maliciously about this man.
And if he hadn't taken the steps to bring that case
to court, the Boston Herald could continue on, could
continue doing what it does without ever thinking
about it, whether or not to ever check the sources
of a story. Maybe they'd become a little more
careful .

But they're not going to |let Judge Murphy
of f. They're not going to let himoff. They're

going to follow him they're going to harass him

DORI' S C. WONCG ASSOCI ATES, | NC.

(bLlr) 4Z2b-2432 ~ Fax (bl/) 48Z- (813




(o2 NN ¢ 2 IR N CO I \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

2-28

they're going to put himon the front page of the
paper. You know, war could be decl ared, they could
be declare war on this country; they could find a
cure for cancer; the Red Sox could win the pennant;
but if they have something they want to say about
Judge Murphy, guess who is going to be on the front
page of the newspaper, Judge Murphy.

That shows their ethics. And if someone
i ke Judge Murphy didn't hold those up to a mrror
and didn't make them | ook at themselves and | ook at
what they are, it would be even far worse in this
st ate. At | east every other judge in this state
knows someone stood up, not only for himself but
stood up for all of you when he brought that case
agai nst the Herald and M. Purcell.

So his attempt at the end in this case to
get an honorable settlement, to give what he
believed -- to sit down with someone he believed was
an honorable man, to sit down with Mr. Purcell and
pursue the settlement, it didn't work. As he said,
| had a strategy, | had a pl an. It didn't work.
But how could we criticize someone for that?

And remember, he was not doing this as a

member of the judiciary. Al most every case
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i nvol ving sancti ons against a judge involved cases

where the judicial office itself was involved. Thi s
was not an act -- this was not an attack on the
judicial office. As | say, he shouldn't have used

the stationery, but it was not acting as a judicial
of ficer. He was acting as a person; he was acting
as a father; he was acting as a husband; he was
acting to try to end this horrible agony he had been
put through by this newspaper.

And that's the context of these letters.
That's the context of these letters. And unl ess you
under st and where he was, you can't understand that.
And moreover, he had every reason to believe that
these letters would be kept in confidence, because
he thought he was dealing with honorable men. He
wasn't. He wasn't dealing with honorable men; he
was dealing with men who, when they thought it was
to their advantage, ten months after the letters
were written, when they thought it was to their
advant age, they put the letters on the front page of
the newspaper.

Judge Murphy had every reason to believe
t hat these letters would never be shown to anyone

el se. But he also had every reason to believe that
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at least if they published them they'd publish the
whol e letter. They'd publish the whole letter.
They published the part about, |I'll give you back
the check, but they never published that. And you
know what, in keeping with the great tradition of
this newspaper, they didn't publish it this morning
ei ther. They published the part about bringing a
check for such and such, but they, again, never
published the fact that there was a |line that he
said in the letter: If we don't agree, Pat, if we
can't agree as honorable men, |I'Il give you the

money back.

So what | would submt to you at the end of
the day is that -- and later on, | think it's
appropriate when we file our papers that | say

somet hi ng about what's appropriate in terms of the
fact he used judicial stationery. But let me
suggest to you, what Judge Murphy has gone through
ever since the Herald first published these letters,
he has been held up by this newspaper for further
public ridicule, and he's gone through an awful | ot.
And when we talk about whether or not there should
be some sanction, some m nor sanction, some

admonition for what he did in using the stationery,
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| think you also have to weigh that on the scale, as
to what he has gone through and what the Herald has

put him through.

So | do these cases -- | think there's been
five -- four public hearings, |I've been a |l awyer in
two of them-- | do it because | believe very

strongly that the judiciary is entitled to defense.

And maybe | don't do it very well, but | try.

And | try because | have enormous faith in
the system | have enormous faith in the fact that
| am now in a court of |aw. And | have an enormous

faith in the ability of impartial judges |like you,
i mpartial judges |ike Judge Murphy, to make
deci sions that may be unpopul ar, but they're right.
These decisions are made every day by judges. " ve
gone in and out of courtrooms in the state for 40
years, and |'ve appeared before an awful | ot of
judges, and |'ve never questioned the fact that I
was before an independent judge with great
integrity.

This newspaper would make every one of
t hose judges | ook over his shoul der every time they
make a deci sion. Of course, newspapers are entitled

to criticize decisions. They have every right in
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the worl d. Citizens have every right in the world.
But they're not entitled to lie. They're not
entitled to |ie. Because that goes to the very
heart of what we do. That goes to the very heart of
whet her or not we have a system of | aws or whether
we just have a system of newspaper publicity.

So what | would ask of you, taking all of
this into consideration, and particularly having
listened to Judge Murphy, | want you to find he's a
man of integrity. | want you to find he's an honest
man. He may have made a m stake, but it was a
m st ake of the heart. It was a m stake of a father
and a husband and someone who had been grievously
damaged by this newspaper. And if he made any
m st ake, you have to put it in that context.

In that context, | would ask you to find
t hat Judge Murphy did not violate these canons, that
he did not violate the judicial code of conduct,
that he did not bring his office into disgrace or
di srepute. He, as | said before, upheld the
integrity of his office. Thank you.

JUDGE KI LBORN: M. Mone, |I'd like to focus
a little bit, in a general discussion, as to what

you think the role of confidentiality is here. And
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my specific question is, if a judge -- |I'm not
saying this happened here -- but let's assume that
there's a judge who used intemperate | anguage, an
explicit threat, for instance, and he or she did so
under an acknowl edged bl anket of confidentiality.
I n other words, the judge says to the other party:
Is this discussion confidential? Yes, it is. W ||
you sign a piece of paper that says it is? Yes, it
is. And then goes again and makes i ntemperate
remarks.

MR. MONE: That's a threat. | f you don't
do this, I"mgoing to kill vyou. | think that's an
entirely different matter. | think that if Judge
Mur phy, wor ki ng under a confidentiality agreement

such as he did, such as he had every reason to

believe that he had, that if he had made -- if he
had made physical threats on Mr. Purcell, if he

hadn't discussed the merits of the case -- this is
actually what this is. It may be in very col orful

| anguage, but what he's doing is he's discussing the
merits of the case.

| think if it goes beyond that, if he made
explicit threats, | think that's a different case.

But we have to deal with the facts. The facts of
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this case are, this |anguage may be colorful, this

| anguage may be a way of expressing things that you
or I would not have used, but it is in fact a

di scussion of the merits of the case and an attenmpt
to settle the case. That's what it is. And it was
done under a confidentiality agreement.

So | agree with you. | agree with you.
The role of confidentiality, as applied to this
case, is different than if you applied it to the
hypot hetical you proposed.

JUDGE KI LBORN: What |'m getting at is, and
| think I have your answer, is that even the
acknowl edged fact of confidentiality is not a blank
check.

MR. MONE: Absol utely, Your Honor.

JUDGE KI LBORN: You still have to | ook at
what the | anguage is.

MR. MONE: But you have to | ook at the
context of the | anguage.

JUDGE KI LBORN: | understand.

MR. MONE: You have to | ook at all of that.

But | agree with you. | agree with you.

It is absolutely not a blanket threat. After all,

if you wrote someone and said, Do we have a
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confidentiality agreement? Yes, we do. And he
said, Well, that's good, |I'm glad we have that,
because | just put a bomb under your front porch.
Obvi ously you'd be able to call up the police and
say, There's a bomb under my front porch.

So, obviously, those are different facts.
The facts in this case are entirely different. The
fact in this case is it was a furtherance of a
di scussi on. As Mr. Purcell said yesterday, when he
met Judge Murphy, Judge Murphy was very emotional
and very charged up about the case. And t hese
|l etters are emotional, and they are charged up about
the case. But they're about the case, that's what
they're about. And they don't say anything that
wasn't true, which is, that you can lose a | ot of
money if we don't settle this now.

So I think those are different cases.

JUDGE KI LBORN: Well, you've answered ny
guestion. Thank you.

MR. MONE: Thank you.

JUDGE KI LBORN: Mr. Neff.

MR. NEFF: Thank you, Your Honor.

At the outset, | just want to say, as is my

practice, | permtted opposing counsel the courtesy
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of not interrupting during opening and closing. But
| would ask that you not consider -- to the extent
Attorney Mone suggested or presented facts not in
evidence during his closing that you not consi der
them

Some of the topics that he mentioned that |
woul d suggest and highlight to you are what was or
was not in the newspaper today, for instance. What
the deceased attorney, M. Dushman, would have said
if he came in and testified in this case. And
whet her or not there's redress for a judge in the
Supreme Judicial Court and in the Trial Court.
There's no testi mony about that. And in fact,
Attorney Mone, as you probably know, has stated that
there are media comm ttees within the Trial Court
t hat do help judges address those sorts of
scenari 0s.

Havi ng said that, what you've heard a | ot
about from Attorney Mone and in the evidence in this
case is reasons why the Boston Herald is a bad
actor, is out to get Judge Murphy, is unfair towards
Judge Murphy, prints unfair articles about Judge
Mur phy, and has generally engaged in this apparently

vast conspiracy against Judge Murphy.
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Let me suggest to you that Patrick Purcel
when he came in here yesterday did testify in a
credi ble and frank fashion. When he knew certain
t hi ngs, he told us what they were. When he didn't
remember certain things, he readily vol unteered:
don't remember exactly what the answer is to that
gquestion.

| would suggest to you he did not come off
as a prepared witness who was sitting there with an
agenda, who wanted to get a particular point across.
And he said he was never told about any sort of
confidential settlement negotiations by his
attorney. Now, that's what he said. | suggest to
you he said that credibly.

And in this case, despite Attorney Mone's
suggestion about what M. Dushman woul d have
testified about, if M. Mone could somehow resurrect
him there was no evidence presented by a percipient
witness to any conversation between M. Purcell and
M. Dushman to contradict M. Purcell's assertion
that, He didn't mention that to me. Now, did M.
Dushman just forget, or think he had communi cated
it, or M. Purcell just didn't hear him say that,

who knows, but M. Purcell, | suggest to you

DORI' S C. WONCG ASSOCI ATES, | NC.

(bLlr) 4Z2b-2432 ~ Fax (bl/) 48Z- (813




(o2 NN ¢ 2 IR N CO I \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

2-38

respectfully, credibly testified yesterday, he was
shocked. He had no memory of that whatsoever.

So now I'l |l address the settlement question
you just asked Attorney Mone. A |l ot was made - -
well, something was made of that during the trial.
| mentioned it in my opening and you just asked
about it again.

Let me respectfully suggest that what you
get from Attorney Mone's answer is that he believes,
just as he's always believed, these letters are not
m sconduct, that the statements in these letters
are not inappropriate, improper or are not
m sconduct .

And 1"l suggest to you now, as | did at
t he beginning of the trial, that to the extent that
you believe that what Judge Murphy put into these
letters is m sconduct, the fact that these letters
or what was going on at the time was somehow cast
as settlement negotiations, does not offer Judge
Mur phy any protection from a finding by you that
these letters constitute m sconduct. It's a
complete red herring. It's irrelevant to your
consi deration.

One of the things you also heard a | ot
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about in the evidence and from Mr. Mone on Judge

Mur phy's behalf in the case is the |libel by the

Bost on Her al d. Not only was the Boston Herald

pai nted as a bad actor, but they |ibeled Judge

Mur phy, and they printed only portions of the
newspaper articles, and it's sort of been suggested
at | east that somehow this case com ng before you is
part of this grand conspiracy the Boston Herald has
agai nst Judge Murphy.

And in light of that, |I think it's worth
repeating what | said yesterday morning, which is, |
appear before you here today on behalf of the
Massachusetts Comm ssion on Judicial Conduct, not on
behal f of the Boston Herald. You have before you
this morning two compl aints, first of which was
brought by the Massachusetts Comm ssion on Judici al
Conduct against Judge Murphy before the Boston
Herald filed its compl aint.

" m al so not going to stand here and try to
make an argument that the treatment Judge Murphy and
his famly -- the threats Judge Murphy and his
famly received after those articles were printed by
t he Boston Herald are anything other than absolutely

reprehensi ble, indefensible, disgusting,
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unjustified. Even if he had made the statements

t hat the Boston Herald put in its paper, there's no
defense of the treatment and the threats that went
agai nst Judge Murphy's famly and Judge Murphy

hi msel f. And |I'm certainly not going to suggest
anything to the contrary.

But the settlement stuff, the Iibel stuff,
t he bad actor, the Herald is the bad actor, the
horrible -- and | admt it, it was horrible
treatment that his famly received -- that is al
evidence that is merely a distraction from the real
issue in this case. That whol e context may inform
your decision-making or thinking about some of the
behavi or Judge Murphy engaged in, but none of that
hi story provides Judge Murphy with an excuse for his
| ater m sconduct.

And 1'd suggest to you that what happened
in this case is Judge Murphy, appropriately and well
within his rights, felt |ike he had been |ibeled and
filed a lawsuit against the Boston Herald. But he
was so desperate, so badly needed after that | awsuit
was filed to have that |l awsuit resolved, to have
this whole matter behind him that he went from

engaging in appropriate conduct and crossed the |ine
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and began to commt mi sconduct.

And what happened in this case is Judge
Mur phy, as he said, was absolutely sure he was
right, the Boston Herald was wrong. He had been
| i bel ed and the Herald should admt that he had been
i bel ed. And so he filed that [awsuit. And when
over a year later that lawsuit was still pending,
Judge Murphy wanted a one-on-one meeting with the
publisher of the Herald to try to persuade him that
he, Judge Murphy, was right, the Herald was wrong,
and he was going to win that |ibel suit.

And the evidence you saw i s that Judge
Mur phy did get two meetings with Patrick Purcell:
the first in October of 2003, the second in April of
2004. And you heard testi mony about those two
meeti ngs. And what you heard was that Judge Murphy
approached Patrick Purcell, a nonjudge, a nonl awyer,
had these one-on-one meeti ngs. He was very
emotional during these meetings, according to M.
Purcell, was very intim dating, and throughout the
course of these two meetings increased the pressure
on himto drop the appeal

You' ve heard testimony that Judge Murphy,

in very strong terms, informed Mr. Purcell that he
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did not believe the Herald stood a chance of
successfully defending against the |ibel lawsuit he
had brought against it and in fact suggested that
M. Purcell was getting bad advice from his
attorney, who at that point was Robert Dushman from
the firm Brown Rudnick, and should consider
consulting other attorneys.

That was Judge Murphy's agenda, real
agenda, when he sought those settlement meetings.
He needed to get this case resolved, he was
desperate to get this resolved, and he approached

those two meetings as an opportunity to persuade

Patrick Purcell that these cases needed to end right

then and there.

What you | earned yesterday is Patrick
Purcell is a career businessman, a career newsman,
man of principle. And he stood behind that story,
and he stood behind that reporter, and he stood
behind that reporting. And he made a decision that
he was going to accept the advice of the person who
was his attorney, whom he trusted and relied on,
Robert Dushman from Brown Rudni ck. And what you
heard was that advice was, You should go ahead to

trial.

a
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So the evidence was that they did go ahead
to trial, and in January and February of 2005, the
i bel lawsuit Judge Murphy brought against the
Boston Herald went to trial and the jury came back
in Judge Murphy's favor.

Now, the evidence was that Judge Murphy,
when that verdict came down, and faced with the
prospect of the case being dragged out for another
two years, if the Boston Herald decided to pursue
its right to appeal, i mmediately sought a four-way
meeting to discuss ending the case right then and
t here, at which Patrick Purcell and his |awyer,
Attorney Dushman, would be present.

And what you then heard is the other side
said, No, not interested. What you heard M.
Purcell say is that the advice he was getting at
t hat point from M. Dushman is that they had a good
chance on appeal and should therefore press forward.

Judge Murphy didn't take "no" for an answer
and wrote these letters. And 1'd suggest to you,
that's when he crossed the |line from appropri ate
conduct to m sconduct, when he wrote these letters,
when he couldn't take "no" for an answer. He so

needed this case to end, he was so desperate for it
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to end, that he did whatever he could to resolve it.
And the only option that he saw as |left avail able
to himwas to write these letters to Patrick
Purcel | .

Now, the testimony you heard -- well,
strike that. Part of what was -- | suggest to you
the evidence is, part of what happened in Judge
Mur phy's mnd is, he had no options left. The
verdict's come back. Oh, my God, | can't go through
anot her two years of this.

So what happens, he either forgets or
ignores the warning that came from the Executive
Director of the Comm ssion on Judicial Conduct in
August of 2002 to be m ndful of his use of official
Superior Court stationery. He either decides to
forget or ignore the warning or guidance in the
comment ary of Canon 2A which says that a judge must
accept restrictions on the judge's conduct which an
ordinary citizen m ght consider burdensome.

| f ordinary Joe Citizen involved in a civi
suit pulled a couple of pages of normal notebook
paper out of a notebook and wrote these exact same
| etters, | suggest to you someone mi ght | ook at

these letters and say, Well, these are strange; or
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These are overzeal ous; or maybe even woul d say,
Well, these letters are threatening.

But when Judge Murphy, a sitting Superior
Court judge, writes these letters, one of which is
on Superior Court stationery, both of which are
encl osed in Superior Court stationery envel opes, to
the opposing side in a civil lawsuit in which Judge
Mur phy was personally involved, to a person who is
not a judge, not a |lawyer, these letters carry extra
wei ght . They carry a different meaning than when
ordinary Joe Citizen sent these letters.

When Judge Murphy sent these letters,
particularly given that they were on court
stationery, they carried with them whether he
wanted them to or not, the authority of his office.
And it was when he did that that he violated the
canons of conduct with which he's been charged.

In these letters Judge Murphy strongly
expresses to Patrick Purcell, again a nonlawyer,
Judge Murphy's | egal opinion about the Boston
Heral d's chances on appeal.

In this first letter on February 20th,
Judge Murphy proposes that Patrick Purcell attend

the very meeting Judge Murphy had already been told
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t hey were not interested in, except, outrageously,
and | suggest i nappropriately, the conditions Judge
Mur phy puts on this meeting between himself and
Patrick Purcell are that Patrick Purcell cannot
bring the | awyer from Brown Rudnick who had
represented him during the |ibel case, could not
tell that | awyer that this meeting was going to take
pl ace, could not show that |awyer this letter.

And if there was any doubt left in Patrick
Purcell's m nd about whether or not Judge Murphy
want ed Patrick Purcell to show his |awyer this
| etter, he includes again the rather om nous PS:

"I't would be a m stake, Pat, to show this letter to
anyone other than the gentleman whose authorized
signature will be affixed to the check in question,"™
which you heard was the insurer. "In fact, a BIG

m st ake. Pl ease do not make that m stake."

Judge Murphy, |1 suggest the evidence shows,
knew full well that the person that Patrick Purcel
was getting advice from Robert Dushman, said that
t hey should continue to pursue an appeal and not
meet for a settlement communication.

Judge Murphy's response to that was, he

didn't take "no" for an answer. | nstead he sent
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this outrageous letter in which he gives, again,
Patrick Purcell, the nonlawyer, advice, tells him
that the only way he can attend the meeting to talk
to Judge Murphy about settling this case is by
specifically excluding the | awyer Judge Murphy knew
was representing himand the Boston Herald in this
case from that meeting. He made sure Patrick
Purcell, or he tried to make sure, Patrick Purcel

woul dn't bring that person, tell that person, or

show that person this letter. And | suggest to you
t hat was outrageous and | suggest to you that was
i mproper.

Now, Patrick Purcell when he testified
about these letters testified that they did
intim date him He was a nonl awyer; he got these
letters; he didn't know what to do with them I
suggest to you his answers to questions about what
he did with them was perfectly credible. He didn't
do anything except give themto Attorney Dushman,
the | awyer who was representing him the | awyer whom
he had come to rely on, the | awyer he had come to
trust. And | suggest to you it's perfectly
reasonabl e and credi ble that Patrick Purcell would

take that kind of action.
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|"d al so suggest to you that that kind of

action is inconsistent with him being the villain
that Attorney Mone wants to portray him as. There
was no reason to wait. | f he wanted to embarrass

Judge Murphy with these letters, there was no reason
at all to wait at that particular point in time. He
could have published these right away.

Havi ng said that, while the fact that
Patrick Purcell testified he was intim dated by
these letters can inform your judgment about whether
or not Judge Murphy comm tted m sconduct, | would
today, as | did at the outset, suggest to you that
the standard by which you evaluate the evidence and
whet her Judge Murphy comm tted mi sconduct in this
case is from the standpoint of a reasonabl e,
objective person, not from Pat Purcell's subjective
standpoint, but from your belief of what a
reasonabl e, objective person would think, how that
person would react to this conduct.

| would respectfully suggest to you that if
a reasonabl e, objective person, who, |ike Pat
Purcell, is a nonlawyer, received these letters from
a sitting Superior Court judge on Superior Court

stationery, he would, as | suggest you shoul d,
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conclude that Judge Murphy had violated Canon 1A by
failing to maintain and observe high standards of
conduct; had violated Canon 2 by failing to avoid

i mpropriety and the appearance of i mpropriety; had
vi ol ated Canon 2A by failing to act in a manner that
promotes public confidence in the integrity and

i mpartiality of the judiciary; had violated Canon 2B
by I ending the prestige of judicial office to
advance his own private interests; had viol ated
Canon 4A(1) by failing to conduct extrajudicial
activities so that they do not cast doubt on the
Judge's capacity to act impartially as a judge.

And | woul d suggest to you any reasonabl e,
objective person who had to deal with this kind of
conduct comng froma sitting Superior Court judge
woul d conclude that in violation of Canon 4D(1)
Judge Murphy failed to refrain from financial and
busi ness dealings that tend to reflect adversely on
his impartiality, interfere with his judicial
position, or maybe more specific to this case that
may be reasonably perceived to exploit his judicial
position.

It is on the basis of that evidence and the

| aw, as | have briefly outlined it, that |I would
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suggest to you that you should find that Judge

Mur phy comm tted the m sconduct with which he's been

charged.

JUDGE KI LBORN: Thank you

| have a couple of "what ifs" for you too.

MR. NEFF: Al'l right.

JUDGE KI LBORN: Do you think -- and these
are real |ife questions, these are not just
rhetorical questions -- do you think that whatever

Judge Murphy did was aggravated by the fact that

these letters were sent to a publication, in
essence?

MR. NEFF: | do. Il will tell you, and |
want to stay consistent about this, that | believe,

as a threshold question for your consideration, as |
said a little colorfully yesterday, Judge Murphy
comm tted the m sconduct he's been charged with the
moment he put those envelopes into the mail to
Patrick Purcell. The fact that those letters ended
up in the Boston Herald does not matter for purposes
of your consideration of whether he violated canons.
Those letters getting into the Herald just means
that | ots of people know about it, know about the

m sconduct that he comm tted.

DORI' S C. WONCG ASSOCI ATES, | NC.

(bLlr) 4Z2b-2432 ~ Fax (bl/) 48Z- (813




(o2 NN ¢ 2 IR N CO I \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

2-51

There is | aw outside of our jurisdiction
t hat addresses the canons with which Judge Murphy
has been charged that does suggest, and | would
continue to suggest to you, that a judge in his
personal dealings has a duty to exercise reasonable
care.

And | woul d suggest to you that while it
may not be a threshold requirement for you to find a
violation of the canons, Judge Murphy did contribute
to and aggravate his already existing violation by
failing to exercise reasonable care when he chose to
send these letters to the publisher of a major
Massachusetts newspaper.

And 1'd suggest to you that -- and
al though I didn't get into it too much in my closing
-- part of the basis for that would be that I
respectfully would sort of resubmt what [|'ve
al ready said, which is that although |I don't think
he's protected, even if you find that these are
settl ement negotiations, these letters, | don't
think that protects him

| would suggest that there's no reason for
himto believe, given what the procedural status of

the case was and the conversations there had been to
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date, that these letters were part of any sort of

private and confidential settlement communicati on.
JUDGE KI LBORN: Well, | think what 1"ve

heard in your answer to my question was that if

i ndeed the letters were inappropriate, they were

more i nappropriate because they were addressed to a

publication.

MR. NEFF: | believe that m sconduct rests
within the four corners of -- let me put it to you
this way -- and this is just my opinion, of course.

My opinion of the law with the facts as you see them
is that i f Judge Murphy had in fact entered into a
confidential settlement agreement with Patrick
Purcell and sent himthese letters, and Patrick
Purcell received these letters and said to himself
and Attorney Dushman, Hey, these |letters seemto me
to be threatening and i nappropriate, and had sent
them off to the Comm ssion, we would be dealing with
the exact same case here today.

The only difference between a case where
Patrick Purcell received those letters and forwarded
them directly on to the Comm ssion and the case we
have today is that those letters ended up getting

publi shed and therefore more people know about that
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m sconduct .
JUDGE KI LBORN: And what do we derive from
your very |last statement? Supposing more did know.

ls that rel evant?

MR. NEFF: Well, it is relevant in the
sense that -- again, this is outside the
jurisdiction, and |I'm happy to include this in ny

subm ssion to you later, and it's actually in my --
this case law is in the specifications | fil ed.

The | aw that governs the canons that we use
in Massachusetts, although it's outside our
jurisdiction, is that a judge has a duty to exercise
reasonable care in his dealings, both on and off the
bench. And | would respectfully suggest to you that
whi |l e publication in a newspaper was not a threshold
requi rement for these letters to become m sconduct,
the fact that they were aggravated and sort of
contributed to Judge Murphy's violation and the
reason you hold himresponsible for essentially the
actions of a third party, in this case the Boston
Heral d or the editor of the Boston Herald, is that,
| would suggest to you, Judge Murphy failed in his
obligation to exercise reasonable care, because he

not only wrote these letters and sent them out, but
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he sent them to the publisher of a major Boston,
Massachusetts, newspaper.

It's one thing just to send it to another
litigant; he sent it to the publisher of a newspaper
and should have, in his exercise of reasonable care,
considered the possibility that it m ght get out.

And | respectfully suggest to you that
Judge Murphy's own | anguage in these letters sort of
suggests that Judge Murphy was contempl ating that
possibility. He felt it necessary to state and
restate and essentially overstate that he consi dered

these letters to be settlement negotiations, and he

war ned repeatedly, in at least the first letter,
that Patrick Purcell should not show that |letter to
anyone.

So clearly Judge Murphy contempl ated the
possibility that these would not be considered
settlement communi cations, that there was no clear
agreement, which is why he needed to keep repeating
that he considered these settlement communicati ons

and keep repeating that he didn't want Patrick

Purcell to show them to anyone.
JUDGE KI LBORN: Wel |, okay. Anot her
"what if." Supposing Judge Murphy had reached into
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that drawer to pull out that piece of stationery,
and | o and behold, there wasn't any left. Now al |
he found on the table was this (indicating), from
Uni versal paper manufacturer. And he sat down and
he wrote the very same |etter, and he reached in the
drawer for an envel ope, no envel opes |eft, but he
had a couple of envel opes from Stapl es. And he
wrote on the front and just wrote to M. Purcell,

put the letter in it and sent it. Both letters. No
stationery, no court stationery, no court letters.

Where would we be?

MR. NEFF: | believe we would be
essentially -- well, | don't want to necessarily
concede in an offhand dial ogue. But to give you the
best answer | can at this point, | would say that we

woul d essentially be in the same place, with the
exception probably of Canon 2B, which seems to
directly address the question of stationery but
really not anything else that would be contained in
those letters.

But | would suggest to you, and | tried to
suggest just now in my closing statement, that for a
sitting Superior Court judge to send letters that

said these things to the opposing side in a civil
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awsuit in which that judge was personally involved,
the opposing side who, again, was not a judge, not a
| awyer, obviously an experienced busi nessman but
just a businessman with no |egal training. For
Judge Murphy to do that and say the things he did,
and give the |l egal opinions he did, and make what |
woul d characterize as the arguably threatening
statements he did, and suggest what | would al so
continue to suggest is a meeting with outrageous and
i nappropriate conditions was m sconduct.

The stationery adds to that m sconduct, and
it does add for purposes of your consideration here
t he Canon 2B viol ation. But | would say while the
stationery is more than a Canon 2B violation, these
| etters, even written without stationery, would be a
vi ol ation of each of the canons with which Judge
Mur phy has been charged without probably, although I
don't want to commt to that, Canon 2B.

JUDGE KI LBORN: Well, this situation we're
in here today is a delicate one, isn't it, because
per haps you would concede, if this were an ordi nary
litigant who sent this letter, it would be, however
you m ght want to characterize the | anguage, it

woul d be unobjectionabl e. It's part of a settl ement
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di scussi on.

MR. NEFF: And | woul d agree. That's why
one of the things I said --

JUDGE KI LBORN: You don't agree with what |
just said?

MR. NEFF: No, | do agree. That's why one
of the things I said to you is, and | said it sort
of colorfully, but if an ordinary citizen wrote
these letters, we would probably characterize them
as sort of strange and over zeal ous.

But at the risk of repeating myself, |
think the commentary in Canon 2A is instructive,
which is, a judge must accept restrictions on the
judge's conduct which an ordinary citizen m ght
consi der burdensome.

And that's what we have here. Ordi nary Joe

Citizen can send these letters and maybe it doesn't

become anything at all. But when a judge, a sitting
Superior Court judge, sends letters |ike this,
particularly when he sends letters |ike this making

use of the marks of office, the judicial stationery
and envel opes, those letters mean somet hing
different and they carry a much greater weight.

Again, it's those canons that sort of say,
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j udges don't get to behave, as much as they mi ght
li ke to, as burdensome as it may be, judges don't
get to behave the way ordinary people do. And
that's part of the price of the office and the
authority and prestige that they receive fromthe
citizens.

JUDGE KI LBORN: All right. Let me ask
anot her question. Let's say for the moment that
someone was going to say, Judge Murphy's | anguage
was a little bit intemperate. Supposi ng Judge
Mur phy instead had addressed the same |etters but
with very decorous, non perhaps intemperate | anguage
but making the same suggestions, the exact same
substance but in very flowery, kind of court-type
| anguage. Where would we be?

MR. NEFF: Well, | have a little hard time
parsing through that, although "Il try.

JUDGE KI LBORN: What |'m getting at is, if
there is intemperate | anguage in there, what is the
i mpact of the intemperateness is what |'m getting
at .

MR. NEFF: Well, | think that -- the fact
that it's a Superior Court judge making those

intemperate comments does contribute to his
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vi ol ati ons of the canons. And |I'm not sure that |
can sort of separate out wording from sort of the
arguments |'ve already made.

But | would tell you that -- again, this
is, of course, your discretion to decide whether you
want to agree -- that in the | anguage Judge Murphy
used, | would suggest there is | anguage which would
be reasonably perceived by an objective, reasonabl e
person to have an arguably threatening tone to it,
and that is the |anguage that Judge Murphy chose to
use, | guess we must assume. And mi ght there have
been a more flowery way to say, Please don't show
this letter to your lawyer, that would have seemed
| ess threatening, yes, but | think the i mpact of
that is the same.

Part of what | would suggest the m sconduct
in these letters is, it wasn't that Judge Murphy
wasn't polite enough when he asked Patrick Purcel
to exclude the attorney who represented him during
the case fromthis meeting; it was the suggestion,
the effort, the attempt to persuade Mr. Purcell, the
nonl awyer, that he should meet with Ernest Murphy,

t he Superior Court judge.

And Judge Murphy's effort to convince him
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to cut out of that conversation the person Judge
Mur phy knew Patrick Purcell had relied on throughout
that trial and was presently relying on for | egal
advice, | would respectfully suggest however
flowery, whatever way Judge Murphy had said that,
any | anguage in that letter by Judge Murphy from
whi ch you could infer an intent to try to talk
Patrick Purcell into no |longer accepting advice from
the attorney who was representing himand cutting
hi m out of a settlement meeting, was an i mproper
vi ol ation of the canons.

JUDGE KI LBORN: All right. | guess the
| ast question | have, there have been suggestions
that there was some kind of threat involved here.

What woul d Judge Murphy have to threaten him with?

MR. NEFF: Well, I mean -- and | don't mean
to --

JUDGE KI LBORN: He cannot appeal the jury
verdict. He can't appeal. What was he going to

threaten him with?

MR. NEFF: | don't mean to sort of be
preaching to someone who probably has a better sense
of it than even | do, but judges are bestowed by the

citizens of the Commonwealth with a great deal of
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aut hority and power. And | don't think Judge Murp
had to, in a concrete sense, write in a letter: I
woul d be a big m stake. Pl ease don't make t hat
m st ake. And if you do, |I'm going to issue orders
agai nst you. | don't think that was required.

| think that merely having what can be
reasonably perceived as threatening | anguage com n
to you, a person who, albeit a successful
busi nessman, is essentially powerless with respect
to our system of government, being told by a perso
in whom a great deal of power and authority is
vested by government, that if you do what common
sense and probably good judgment would require you

to do, which is show this letter to your |awyer, i

woul d be a big m stake. In fact, don't make t hat
m stake. |t would be a "BIG m stake," capitals,
underl i ned. "Pl ease do not make that m stake."

| suggest to you |l anguage |i ke that, he

didn't have to go the next step in order for it to
meet the threshold of being threatening, given the
power disparity that exists between Judge Murphy,
sitting Superior Court judge, and Patrick Purcell,
who, again, while a successful businessman, is

really just another citizen of the Commonweal t h of

hy
t
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Massachusetts.

JUDGE KI LBORN: While we're on that, don't
you think if Judge Murphy were on the bench in any
matter in the future where the Herald comes up he's
going to have to recuse hinmsel f?

MR. NEFF: Well, | don't want to
necessarily be in a position of giving Judge Murphy
t hat advi ce. That is, as is always the case, for
him to decide. | will say, to sort of get at what |
think you're asking, | don't think that to the
extent Judge Murphy is perceived by Patrick Purcel
to be making threats or to be suggesting that there
woul d be consequences against Patrick Purcell as a
result of failure to abide by the conditions that
Judge Murphy is placing in these letters, | don't
think Patrick Purcell needed to have communicated to
him for the threat to be there that Judge Murphy was
going to order X or Judge Murphy was going to be
hearing this |ater case.

Judge Murphy is in the system a powerf ul
person. One of the first things he mentions in the
| etters is to characterize himself as "ole M ke
Ditka," coach of "the team from Chicago," warning

him that -- warning M. Purcell against playing this
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particular teamin the Super Bowl.

That to me, and | think, again, to a
reasonabl e, objective person, not necessarily M.
Purcell, that to me says, |I'mjust a lowly citizen
of Massachusetts. This is a big, powerful judge,

and he's suggesting to me that there m ght be

consequences. And how do | know what he's capable
of doing? Does that mean he'll issue orders? Does
that mean he'll sit on my cases? Does that mean he

has other friends on the bench whom he has influence
over and can accomplish things that way?

| don't think the end part of the threat
has to be there, just the perceived consequence due
to the power disparity is enough to make that
i mproper comment and mi sconduct.

JUDGE KI LBORN: Thank you very much. Mr .
Mone, has any of this generated an interest to you
to speak about?

MR. MONE: Well, it's interesting to
characterize this to be a power disparity between
Judge Murphy and Mr. Purcell. The Herald has not
acted as though there is a power disparity.

Two t hings. | mentioned Attorney Dushman

for this reason: | think you can draw an inference.
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| think you can draw an inference that when Dushman
was shown these letters, he didn't do any -- he
didn't do anything. He didn't call up the other
side and say, "Stop this."” And the reason he didn't
do that, and the inference you can draw, is because
he knew that there had been an agreement that these
contacts between these two gentlemen would be
treated as confidential settlement discussions.
That's the inference |I'm asking you to draw.

" m asking you to draw the inference that
when he was shown these letters and did not
i mmedi ately that day contact Howard Cooper and say,
Your client has written an inappropriate letter,
pl ease tell himnot to write another letter, it is
because he knew that these |letters were in
furtherance of these discussions. And in fact, the
| etters do not -- and | think this goes to the very
heart of the Comm ssion's problem with the
Comm ssion's case -- there is no threat in these
letters.

What is the threat? The threat is that if
you don't |isten to me, you're going to have to pay
this verdict, you're not going to overturn it.

That's not a threat. That's a statement of probable

DORI' S C. WONCG ASSOCI ATES, | NC.

(bLlr) 4Z2b-2432 ~ Fax (bl/) 48Z- (813




(o2 NN ¢ 2 IR N CO I \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

2-65

fact that turned out to be correct. He didn't
threaten with any judicial conduct. He didn't
t hreaten he was going to do somet hing.

What the threat was, if we don't sit down
on this, this agony for both of us is going to
continue, and you're going to have to pay a | ot more
money, as they did. It probably cost thema mllion
and a half dollars; that's what it cost them And
what Judge Murphy was doing was trying to end that.

So | think you have to | ook very carefully.
You have to read these letters very carefully to
find a threat, and there is no threat there, because
he doesn't threaten him wi th any conduct. Al'l he
says is, | want to talk to you as we did before, man
to man, and | don't want to have nmy statements
filtered through a | awyer, and | particularly don't
want to have it filtered through | awyers who, as |
said before, were the authors of this m stake.

Now, strategy, that may have been an
i ncorrect strategy. It may have been an incorrect
strategy, Your Honor, on his part, but it wasn't a
threat in any fashion. It turned out to be a very
perci pi ent analysis of what would happen.

JUDGE KI LBORN: M. Neff made quite a point
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about the attempt to exclude M. Dushman. Do you
have anything to say about that?

MR. MONE: No, because Mr. Dushman was not
present in any of the other meetings between Judge
Mur phy and Mr. Purcell. And | think, again as |
said, the strategy may have been wrong, but | think
what Judge Murphy felt and what he testified to, he
may have been wrong, but being wrong is in
hi ndsi ght . Havi ng been wrong does not mean you
acted i nappropriately.

He felt -- he felt that because Brown
Rudni ck had essentially given himthe advice, it was
what Purcell said to himat the |ast meeting -- and
by the way, M. Neff just characterized the first
two meetings as trying to persuade the Boston Herald
from dropping its appeal. My God, the trial hadn't
taken place at the time those two meetings occurred.
So it wasn't asking them to drop any appeal; what
they're asking himto do at that point was, can we
settle this case? Can we retract it, can we reach
some kind of a settlement.

But the last thing M. Purcell said, what
he said to Judge Murphy was, My | awyers advise me to

go to trial. So having known that they were the
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peopl e who were giving this advice, | think it was
appropriate for himto try to, as he had at the

ot her meetings, be able to talk to them talk to
them direct, person-to-person, without having the

| awyer, who had advi sed and who had been the author
of this disaster, to be there. They'd have to
justify their conduct. They'd have to continue to
say, Oh, no, no. We're going to win. We're going
to win.

What Judge Murphy said to you was, | wanted
to get somebody, a Bob Mul doon, a Paul Sugarman, an
Eddi e Barshak, | wanted to get someone to sit and
actually |l ook at the case and say to him who didn't

have prior knowl edge, who wasn't directly involved

in these decisions, to sit down and say: Look, Mr.
Purcell, you've got a real problem You' ve got a
real problem here. You've got jury findings and

they're going to be very, very hard to overturn

So | think the matter of strategy may have
been wrong, but it was not m sconduct on his part to
try to settle that case

JUDGE KI LBORN: M. Neff, do you have
anything further?

MR. NEFF: |"d be happy to answer any
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guestions, but | don't have anything further.

JUDGE KI LBORN: | have no further
questions.

So we have a date, and we're off the
record.

MR. NEFF: Thank you, Your Honor.

(Hearing concluded at 11:21 a.m)
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