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COMMONWEALTH OF MASSACHUSETTS 

SUPREME JUDICIAL COURT 

 

SUFFOLK, ss.      COMMISSION ON JUDICIAL CONDUCT 

  COMMISSION COMPLAINT NUMBERS 2007-89 & 2007-108 

 

 

 

IN THE MATTER OF DIANE E. MORIARTY 

 

 

IMPOUNDED 

 

 

CONDITIONAL SUBMISSION TO THE SUPREME JUDICIAL COURT UPON 

ACKNOWLEDGED EVIDENCE BY THE COMMISSION ON JUDICIAL CONDUCT  

AND THE HONORABLE DIANE E. MORIARTY  

PURSUANT TO G.L. C. 211C AND COMMISSION RULE 13B 

ON COMMISSION COMPLAINT NUMBERS 2007-89 AND 2007-108 

 

 

The Commission on Judicial Conduct (“the Commission”), acting pursuant to 

Commission Rule 13B, and the Honorable Diane E. Moriarty (“Judge Moriarty”), Associate 

Justice of the District Court, hereby submit this Agreement for Conditional Submission to the 

Supreme Judicial Court (“the Court”) upon Acknowledged Evidence.   

1. Rule 13B(1)(a)  Waiver 

Judge Moriarty, by signing this Agreement, hereby waives her right to a Formal Hearing. 

2. Rule 13B(1)(b) Statement of Evidence which, in the Commission’s View, 

Provides a Basis for a Finding of Misconduct 

 

This Statement of Evidence incorporates Complaint Numbers 2007-89 and 2007-108 and 

all of the below-referenced Exhibits.   

 

a. At a Formal Hearing, the Commission would have presented the following evidence: 

  

Commonwealth v. Anthony Fontina 

 

On September 19, 2003, the Chelsea District Court issued a complaint charging a 

defendant, Anthony Fontina, with possession to distribute marijuana, in violation of 

1



 

 
 

2 

G. L. c. 94C, sec. 32C (Docket Number 0314CR003020).  The defendant was also 

charged with possession of a knife, in violation of a municipal ordinance, but that 

charge was later dismissed by the Commonwealth on the condition that the defendant 

pay $200 in court costs. (Copies of the Complaint and Docket Sheet for Docket 

Number 0314CR003020 are attached as Exhibit A.) 

 

On January 18, 2005, Mr. Fontina admitted to sufficient facts to warrant a finding of 

guilt on the drug charge.  Judge Moriarty
1
 accepted an agreed-upon tender of plea 

without giving an alien warning.  During the colloquy, the prosecutor requested that 

the judge give an Alien Warning to the defendant pursuant to G.L. c. 278, sec. 29D.  

Judge Moriarty responded by asking Mr. Fontina where he was born.  Mr. Fontina 

answered, “Cambridge, Massachusetts.”  Judge Moriarty then stated, “No alien 

warning.”  The plea colloquy continued, and the prosecutor requested that the 

Commonwealth's objection based on the failure to give the Alien Warning be noted 

for the record.  Judge Moriarty then said to the prosecutor: 

 

“Don't do that again to me.  It's not required if he's an American citizen.  It's not 

required and it's within my jurisdiction, so I'm telling you, don't do it again.”   

 

The prosecutor concluded by stating that it was contrary to the statute not to provide 

the defendant with an alien warning.  Judge Moriarty responded to the prosecutor by 

stating,  

 

“Then take me up.” 

 

Judge Moriarty then sentenced Mr. Fontina to a continuance without a finding until 

January 18, 2006, on the condition that Mr. Fontina remain drug free and undergo 

random drug testing.   

 

As part of his plea, Mr. Fontina signed a Waiver of Rights and Alien Rights Notice on 

the Tender of Plea form. (A copy of the Tender of Plea form used in Docket Number 

0314CR003020 is attached as Exhibit B.) 

 

Judge Moriarty signed the Tender of Plea form in Mr. Fontina‟s case on January 18, 

2005
2
.  Despite refusing the Commonwealth‟s request to provide the Alien Warning,  

Judge Moriarty certified on the Tender of Plea form that, on January 18, 2005, she 

had “addressed the defendant directly in open court,” and that she had “informed and 

advised” the defendant that, if he “is not a citizen of the United States, a conviction of 

the offense with which [he] was charged may have the consequences of deportation, 

                                                 
1
 Judge Moriarty was appointed an Associate Justice of the District Court of Massachusetts in 1998.   

2
 Judge Moriarty incorrectly wrote on the form that the date she signed was January 18, 2004.  The date she signed 

the form was, in fact, January 18, 2005. 

2
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exclusion from admission to the United States, or denial of naturalization, pursuant to 

the laws of the United States.” 

 

Commonwealth v. Jennifer Delgado 

  

On December 3, 2004, the Chelsea District Court issued a complaint charging a 

defendant, Jennifer Delgado, with two counts of unarmed burglary and assault, in 

violation of G. L. c. 266, sec. 14, two counts of assault and battery with injury on a 

person sixty years of age or older, in violation of G. L. c. 265, sec. 13K(b), assault 

and battery to intimidate, in violation of G. L. c. 265, sec. 39(a), and furnishing a 

false name or social security number after arrest, in violation of G. L. c. 268, c. 34A 

(Docket Number 0414CR003407).   

 

On December 28, 2004, the two counts of assault and battery with injury on a person 

sixty years of age or older were amended to reflect that there was no serious injury.  

On the same day, the two counts of unarmed burglary and assault were dismissed at 

the request of the Commonwealth.  (Copies of the Complaint and Docket Sheet for 

Docket Number 0414CR003407 are attached as Exhibit C.) 

 

On January 18, 2005, Ms. Delgado pled guilty to the remaining charges.  After the 

plea colloquy, the prosecutor objected to Judge Moriarty's failure to give an oral 

Alien Warning to the defendant.  The judge and the prosecutor then had the following 

exchange: 

 

Judge Moriarty: “I've explained it to you.  Do not do that to me again, so 

take me up.” 

 

Prosecutor:  “Yes, Your Honor.” 

 

Judge Moriarty: “Do not do that to me again.” 

 

Prosecutor:  “I understand, Your Honor.”   

 

Judge Moriarty: “You don't understand . . . You don't, so don't do that to me 

again.  If you want to appeal me, appeal me on every case.  

Don't do that again.”   

 

Prosecutor:  “But in order to do that, your Honor, we do have to make a 

record.”  

 

Judge Moriarty: (Exclaiming) “Well, make a record!  I just told you I 

wouldn't do it.  Take it up!”  
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Judge Moriarty then sentenced Ms. Delgado to two separate two-and-one-half-year 

terms in prison suspended for two-and-one-half years on each count of the assault and 

battery on a person sixty years of age or older charges, and to a two-and-one-half-

year term of probation on the assault and battery to intimidate charge.  A guilty 

finding was placed on file with respect to the furnishing of a false name or social 

security number charge.  Ms. Delgado was also ordered to complete Drug Court. 

    

Ms. Delgado also signed a Waiver of Rights and Alien Rights Notice on the Tender 

of Plea form.  (A copy of the Tender of Plea form used in Docket Number 

0414CR003407 is attached as Exhibit D.) 

 

Judge Moriarty signed the Tender of Plea form in Ms. Delgado‟s case on January 18, 

2005.  Despite refusing the Commonwealth‟s request to provide the Alien Warning,  

Judge Moriarty certified on the Tender of Plea form that, on January 18, 2005, she 

had “addressed the defendant directly in open court,” and that she had “informed and 

advised” the defendant that, if she “is not a citizen of the United States, a conviction 

of the offense with which [she] was charged may have the consequences of 

deportation, exclusion from admission to the United States, or denial of 

naturalization, pursuant to the laws of the United States.” 

 

Commonwealth v. Luis A. Rodriguez 

 

On November 4, 2004, the Chelsea District Court issued a complaint charging a 

defendant, Luis A. Rodriguez, with receiving stolen property over $250, in violation 

of G. L. c. 266, sec. 60 (Docket Number 0414CR003141).   

 

On January 19, 2005, the Commonwealth and Mr. Rodriguez agreed to amend the 

charge on his complaint to receiving stolen property under $250.  (Copies of the 

Complaint and Docket Sheet for Docket Number 0414CR003141 are attached as 

Exhibit E.) 

 

On January 19, 2005, Mr. Rodriguez admitted to sufficient facts to warrant a finding 

of guilt.  Judge Moriarty accepted an agreed-upon tender of plea without giving an 

alien warning.  

 

After Judge Moriarty‟s plea colloquy in that matter, and before the clerk read the 

disposition, the prosecutor requested that Judge Moriarty give an oral Alien Warning 

to Mr. Rodriguez.  Judge Moriarty responded, “What is it with the Commonwealth 

and the alien warnings?”  Judge Moriarty then asked the defendant, “You were born 

in Boston, right?”  After Mr. Rodriguez responded that he was born in “Brighton, 

Massachusetts,” Judge Moriarty said to the prosecutor, “There you go.”   
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Judge Moriarty sentenced Mr. Rodriguez to a continuance without a finding until July 

19, 2005, on the condition that Mr. Rodriguez complete forty hours of community 

service and submit to probation.   

 

Mr. Rodriguez also signed a Waiver of Rights and Alien Rights Notice on the Tender 

of Plea form.  (A copy of the Tender of Plea form used in Docket Number 

0414CR003020 is attached as Exhibit F.)   

 

Judge Moriarty signed the Tender of Plea form in Mr. Rodriguez‟s case on January 

19, 2005.  Despite refusing the Commonwealth‟s request to provide the Alien 

Warning,  Judge Moriarty certified on the Tender of Plea form that, on January 19, 

2005, she had “addressed the defendant directly in open court,” and that she had 

“informed and advised” the defendant that, if he “is not a citizen of the United States, 

a conviction of the offense with which [he] was charged may have the consequences 

of deportation, exclusion from admission to the United States, or denial of 

naturalization, pursuant to the laws of the United States.” 

 

Suffolk County District Attorney’s Response 

 

On January 26, 2005, the Suffolk County District Attorney‟s Office filed a petition on 

behalf of the Commonwealth pursuant to G.L. c. 211, sec. 3 regarding Judge 

Moriarty‟s failure to provide alien warnings in Docket Numbers 0314CR003020, 

0414CR003407 and 0414CR003141.  This petition was docketed by the Court as SJ-

2005-0039 (Commonwealth v. Anthony Fontina, Jennifer Delgado and Luis A. 

Rodriguez and A Judge of the Chelsea District Court.) (A copy of the 

Commonwealth‟s Petition is attached as Exhibit G.) 

 

After that petition was filed, and while the matter was still pending before the Single 

Justice, Judge Moriarty scheduled a hearing in Chelsea District Court on January 26, 

2006.  At that hearing, Judge Moriarty provided the required alien warnings to the 

referenced defendants.   

 

On February 10, 2006, now-retired Justice John M. Greaney subsequently dismissed 

the G.L. c. 211, sec. 3 petition as moot. 

 

The Commission submits that the above-described evidence would support a 

finding that, either intentionally or because of a failure to maintain professional 

competence in the law, during the plea hearings in three different criminal 

matters in the Chelsea District Court, Commonwealth v. Anthony Fontina, 

Commonwealth v. Jennifer Delgado, and Commonwealth v. Luis Rodriguez, 

Judge Moriarty refused to provide Alien Warnings, as required by G.L. c. 278, 

sec. 29D.  The Commission submits that, through this conduct, Judge Moriarty 

violated Canons 1A, 2A, and 3B (2) of the Code of Judicial Conduct (SJC Rule 

3:09) (“the Code”).   
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The Commission also submits that the above-described evidence would support 

a finding that, on the date of each of the above-referenced defendant’s respective 

plea, the Commonwealth requested that Judge Moriarty provide the required 

Alien Warnings and, in each instance, Judge Moriarty refused to provide the 

required Alien Warnings, addressing the Commonwealth discourteously.  The 

Commission submits that, through this conduct, Judge Moriarty violated Canon 

3B (4) of the Code.   

 

The Commission also submits that the above-described evidence would also 

support a finding that, on the date of each of the above-referenced defendant’s 

respective plea, Judge Moriarty did not permit the Commonwealth a full 

opportunity to be heard according to the law.  The Commission submits that, 

through this conduct, Judge Moriarty violated Canon 3B (7) of the Code.   

 

Finally, the Commission submits that the above-described evidence would 

support a finding that, on the date of each of the above-referenced defendant’s 

respective plea, after being asked to provide the required Alien Warnings and 

refusing to do so, Judge Moriarty then falsely certified that she had, in fact, 

provided the required Alien Warnings to each defendant.  The Commission 

submits that, through this conduct, Judge Moriarty violated Canons 1A, 2A, and 

3B (2) of the Code.   

 

b. At a Formal Hearing, the Commission would have presented the following additional 

evidence: 

 

Commonwealth v. Jaime Estrada 

 

On March 18, 2003, a complaint issued in the Chelsea District Court (Suffolk 

County) against Jaime Estrada charging him with Assault with a Dangerous Weapon, 

in violation of G.L. c. 265, sec. 15B (b) (Docket Number 0314CR0609). 

 

On March 24, 2003, an additional complaint was issued against Jaime Estrada in the 

Chelsea District Court charging him with Intimidation of a Witness, in violation of 

G.L. c. 268, sec. 13B, and Malicious Destruction of Property over $250, in violation 

of G.L. c. 266, sec. 127 (Docket Number 0314CR0688). 

 

(Copies of the Complaints and Docket Sheets for Docket Numbers 0314CR0609 and 

0314CR0688 are attached as Exhibit H.) 

 

On September 3, 2003, Jaime Estrada appeared before Judge Moriarty in the Chelsea 

District Court and changed his plea on both complaints.   

 

Judge Moriarty engaged Jaime Estrada in a plea colloquy, asking if he waived all 
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relevant constitutional rights and reading him all three Alien Warnings required by 

G.L. c. 278, sec. 29D.  Judge Moriarty did not ask Jaime Estrada any questions about 

whether he had consumed drugs or alcohol on that day. 

 

After the plea colloquy, Judge Moriarty sentenced Jaime Estrada to a guilty finding 

and one year of probation on all charges.  (Copies of the Tender of Plea forms used in 

Docket Numbers 0314CR0609 and 0314CR0688 are attached as Exhibit I.) 

 

In the “Judge‟s Certification” portion of the Tender of Plea forms used in Jaime 

Estrada‟s cases, Judge Moriarty was asked to certify as follows: 

 

“I, the undersigned Justice of the District Court, addressed the defendant directly 

in open court.  I made appropriate inquiry into the education and background of 

the defendant and am satisfied that he or she fully understands all of his or her 

rights as set forth in Section IV of this form, and that he or she is not under the 

influence of any drug, medication, liquor or other substance that would impair his 

or her ability to fully understand those rights.  I find, after an oral colloquy with 

the defendant, that the defendant has knowingly, intelligently and voluntarily 

waived all of his or her rights as explained during these proceedings and as set 

forth in this form . . . ”   

 

On June 16, 2006, Jaime Estrada filed a motion to “dismiss the conviction” or, in the 

alternative, to vacate his plea in the Chelsea District Court.  That motion was filed 

pursuant to Rule 30 (b) of the Massachusetts Rules of Criminal Procedure. On that 

motion, Jaime Estrada was represented by Attorney Robert Carmel-Montes.   

 

On June 20, 2006, Judge Moriarty denied this motion while sitting at the Quincy 

District Court (Norfolk County) without a hearing.  (A copy of that motion with 

Judge Moriarty‟s notation indicating the motion was denied is attached as Exhibit J.)   

 

On July 7, 2006
3
, Jaime Estrada filed an “Emergency Motion to Reconsider Motion 

to Dismiss Conviction, or, in the Alternative, to Withdraw Guilty Plea, Vacate the 

Conviction and Grant a New Trial” in the Quincy District Court.  That motion was 

filed pursuant to Rule 30 (b) of the Massachusetts Rules of Criminal Procedure.  On 

that motion, Jaime Estrada was again represented by Attorney Robert Carmel-

Montes.  That motion was never served on the Suffolk County District Attorney‟s 

Office and was instead served on the Norfolk County District Attorney‟s Office, 

which was not a party. 

 

                                                 
3
 The Commission‟s investigation of this matter revealed that this motion was filed, heard, and decided on July 7, 

2006.  The Commission‟s investigation revealed that the Docket Sheets for Jaime Estrada‟s two criminal matters 

(Docket Numbers 0314CR0609 and 0314CR0688) incorrectly indicate that Jaime Estrada‟s “Emergency Motion” 

was filed with the Quincy District Court, and then heard and decided by Judge Moriarty, on July 6, 2006.   
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On July 7, 2006, Attorney Carmel-Montes appeared in Quincy District Court where 

Judge Moriarty was then sitting.  On July 7, 2006, Attorney Carmel-Montes requested 

to appear before Judge Moriarty for an unscheduled hearing on his motion.  Judge 

Moriarty agreed to hear from Attorney Carmel-Montes on the motion on July 7, 2006.    

The Suffolk County District Attorney‟s Office had no knowledge or prior notice of 

this July 7, 2006 hearing and was not represented.  An Assistant District Attorney 

from the Norfolk County District Attorney‟s Office was present for this hearing but 

had been given no authority to appear on behalf of the Suffolk County District 

Attorney on the matter.  

    

After hearing from Attorney Carmel-Montes on July 7, 2006, Judge Moriarty 

immediately ruled on and granted the defendant‟s motion.  She wrote: 

 

“Allowed. Moriarty, J.  Not ask if [defendant] was under inf. of drugs but 

[defendant] did say he under-stands . . . .” 

 

(A copy of that motion with Judge Moriarty‟s notation indicating the motion was 

allowed is attached as Exhibit K.)   

 

Commonwealth v. Gabriel Estrada 

 

On March 18, 2003, a complaint issued in the Chelsea District Court (Suffolk 

County) against Gabriel Estrada (the brother of Jaime Estrada) charging him with 

Assault with a Dangerous Weapon, in violation of G.L. c. 265, sec. 15B (b)  (Docket 

Number 0314CR0612). 

 

On March 24, 2003, an additional complaint was issued against him in the Chelsea 

District Court charging him with Intimidation of a Witness, in violation of G.L. c. 

268, sec. 13B, and Malicious Destruction of Property over $250, in violation of G.L. 

c. 266, sec. 127 (Docket Number 0314CR0689). 

 

(Copies of the Complaints and Docket Sheets for Docket Numbers 0314CR0612 and 

0314CR0689 are attached as Exhibit L.) 

 

On September 3, 2003, Gabriel Estrada appeared before Judge Moriarty in the 

Chelsea District Court and changed his plea on both complaints.   

 

Judge Moriarty engaged Gabriel Estrada in a plea colloquy, asking if he waived all 

relevant constitutional rights and reading him all three Alien Warnings required by 

G.L. c. 278, sec. 29D.  Judge Moriarty did not ask Gabriel Estrada any questions 

about whether he had consumed drugs or alcohol on that day. 

 

After the plea colloquy, Judge Moriarty sentenced Gabriel Estrada to a continuance 

without a finding for one year on all charges.  (Copies of the Tender of Plea forms 
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used in Docket Numbers 0314CR0612 and 0314CR0689 are attached as Exhibit M.) 

 

In the “Judge‟s Certification” portion of the Tender of Plea forms used in Gabriel 

Estrada‟s cases, Judge Moriarty was asked to certify as follows: 

 

“I, the undersigned Justice of the District Court, addressed the defendant directly 

in open court.  I made appropriate inquiry into the education and background of 

the defendant and am satisfied that he or she fully understands all of his or her 

rights as set forth in Section IV of this form, and that he or she is not under the 

influence of any drug, medication, liquor or other substance that would impair his 

or her ability to fully understand those rights.  I find, after an oral colloquy with 

the defendant, that the defendant has knowingly, intelligently and voluntarily 

waived all of his or her rights as explained during these proceedings and as set 

forth in this form . . .”   

 

On July 14, 2006, Gabriel Estrada filed a Motion to Vacate his pleas in Chelsea 

District Court.  (A copy of that motion is attached as Exhibit N.) 

 

On that motion, Gabriel Estrada was represented by Attorney Ryan M. Schiff.  That 

motion was served on the Suffolk County District Attorney‟s Office.   

 

Gabriel Estrada‟s motion included, as an attachment, Judge Moriarty‟s order allowing 

his brother‟s (Jaime Estrada‟s) Motion to Vacate.  Gabriel Estrada‟s motion was filed 

pursuant to Rule 30 (b) of the Massachusetts Rules of Criminal Procedure.  

 

On August 15, 2006, without a hearing, Judge Moriarty granted the motion.  Judge 

Moriarty endorsed a cover letter from the Clerk Magistrate of the Chelsea District 

Court, ruling: 

 

“Motion to Vacate dismissals after [defendant] completed probation period on 

CWOF is allowed.  [Defendant] is granted a new trial on all charges based on not 

asking [defendant] if he had any drugs or alcohol in his system, not because he 

did not plea to the charge knowingly, willingly, and voluntarily. Moriarty, J. 8-15-

06.” 

 

(A copy of the letter with Judge Moriarty‟s notation indicating the motion was 

allowed is attached as Exhibit O.)   

 

Suffolk County District Attorney’s Response 

 

Once the Suffolk County District Attorney‟s Office became aware that the pleas in 

the Estrada cases had been vacated, it filed a Notice of Appeal for both orders on 

August 23, 2006.  (Copies of the Suffolk County District Attorney‟s Office‟s Notices 

of Appeal are attached as Exhibit P.) 
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Because Judge Moriarty‟s orders vacating the pleas on the Estrada cases had not been 

entered on the appropriate dockets, Suffolk County Assistant District Attorney 

Christina Miller filed motions to clarify the records in the Estrada cases on October 

12, 2006.  Copies of those motions were mailed directly to Judge Moriarty by ADA 

Christina Miller. (Copies of the motions to clarify and a copy of the letter to Judge 

Moriarty are attached as Exhibit Q.) 

 

The Appeals Court subsequently reversed Judge Moriarty‟s decisions to vacate the 

pleas in the Estrada cases.  (Copies of the Appeals Court‟s decisions with respect to 

both defendants are attached as Exhibit R.) 

 

Judge Moriarty’s Representations to the Commission 

 

In a February 10, 2010 letter to the Commission, Judge Moriarty‟s counsel explained 

her reasoning for granting the motions to vacate filed in the Estrada cases and 

described the manner in which Judge Moriarty reached her decision: 

 

“Judge Moriarty consulted with several of her colleagues on the Bench for their 

opinion(s) as to the legal ramifications and/or consequences of a Judge 

signing/certifying that she had asked a particular question during a colloquy 

wherein the judge did not, in fact, ask such question.  Finding no consensus 

among her colleagues, Judge Moriarty decided that because she had certified via 

her signature on the plea forms, respectively, that she had asked the question 

regarding drugs/alcohol consumption and any resultant effect(s) when, in fact, she 

had not. . . , the colloquies were flawed.  Consequently, she allowed the 

defendants‟ motions to withdraw their pleas.” 

 

As noted above, in the “Judge‟s Certification” portion of the Tender of Plea forms 

used in all of the Estrada complaints, Judge Moriarty was asked to certify as follows: 

 

“I, the undersigned Justice of the District Court, addressed the defendant directly 

in open court.  I made appropriate inquiry into the education and background of 

the defendant and am satisfied that he or she fully understands all of his or her 

rights as set forth in Section IV of this form, and that he or she is not under the 

influence of any drug, medication, liquor or other substance that would impair his 

or her ability to fully understand those rights.  I find, after an oral colloquy with 

the defendant, that the defendant has knowingly, intelligently and voluntarily 

waived all of his or her rights as explained during these proceedings and as set 

forth in this form . . .”   

 

Despite Judge Moriarty‟s claim that she granted the Motions to Vacate in the Estrada 

cases because “she had certified via her signature on the plea forms, respectively, that 

she had asked the question regarding drugs/alcohol consumption and any resultant 
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effect(s) when, in fact, she had not” it is clear that Judge Moriarty‟s counsel‟s 

representation to the Commission was false and that she made no such certification.  

Nowhere on the Tender of Plea forms in the Estrada cases did Judge Moriarty certify 

that she “had asked the question regarding drugs/alcohol consumption and any 

resultant effect(s).”  On the forms, Judge Moriarty merely certified that she was 

satisfied that each defendant was “not under the influence of any drug, medication, 

liquor or other substance that would impair his or her ability to fully understand those 

rights” on the date of their pleas.     

 

In the same February 10, 2010 letter to the Commission, Judge Moriarty‟s counsel 

also claimed that, before making her decisions to allow the Motions to Vacate in the 

Estrada cases, Judge Moriarty “consulted with several of her colleagues on the Bench 

for their opinion(s) as to the legal ramifications and/or consequences of a Judge 

signing/certifying that she had asked a particular question during a colloquy wherein 

the judge did not, in fact, ask such question.”  Judge Moriarty‟s counsel then added 

that, “[f]inding no consensus among her colleagues,” she granted the Motions to 

Vacate.  However, Judge Moriarty‟s representation to the Commission, through 

counsel, that she “consulted with several of her colleagues on the Bench for their 

opinion(s)” before making her decision is not supported by the facts and appears to be 

false.  On July 7, 2006, without prior notice, Jaime Estrada‟s counsel appeared before 

Judge Moriarty in Quincy District Court asked Judge Moriarty to conduct an 

unscheduled hearing on Jaime Estrada‟s “Emergency Motion.”  Following a brief 

hearing on that motion, during which Judge Moriarty remained on the bench and 

consulted with no other judges, Judge Moriarty immediately ruled on the motion on 

July 7, 2006.   

 

The Commission submits that the above-described evidence would support a 

finding that, either intentionally or because of a failure to maintain professional 

competence in the law, Judge Moriarty addressed Rule 30(b) motions filed in the 

Jaime Estrada and Gabriel Estrada cases on July 7, 2006 and July 14, 2006 

respectively, on an improper ex parte basis, and in a manner contrary to the 

clear hearing and/or notice requirements of Mass.R.Crim.P. Rule 30 and its 

commentary.  The Commission submits that, through this conduct, Judge 

Moriarty violated Canons 1A, 2A, 3B (2), and 3B (7) of the Code.  

 

The Commission also submits that the above-described evidence would support 

a finding that, either intentionally or because of a failure to maintain 

professional competence in the law, Judge Moriarty failed to adhere to Rule 12C 

(5) of the Rules of Criminal Procedure and to established precedent when she 

granted the motions to vacate in the Estrada cases.  The Commission submits 

that, through this conduct, Judge Moriarty violated Canons 1A, 2A, and 3B (2) 

of the Code. 
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The Commission also submits that the above-described evidence would support 

a finding that Judge Moriarty’s explanation for granting motions to vacate in 

the Estrada cases, as stated through counsel in a February 10, 2010 letter to the 

Commission, was not simply contrary to the law, it was also clearly unsupported 

by the facts, and was not true.  The Commission submits that, through this 

conduct, Judge Moriarty violated G.L. c. 211C, sec. 2(5)(b) and Canons 1A, 2A, 

and 3B (2) of the Code. 

 

Finally, the Commission submits that the above-described evidence would 

support a finding that Judge Moriarty’s description of the process by which she 

made her decision on the second Motion to Vacate in Commonwealth v. Jaime 

Estrada, as stated through counsel in a February 10, 2010 letter to the 

Commission, was unsupported by the facts, and was not true.  The Commission 

submits that, through this conduct, Judge Moriarty violated G.L. c. 211C, sec. 

2(5)(b) and Canons 1A, 2A, and 3B (2) of the Code. 

 

c. At a Formal Hearing, the Commission would have presented the following additional 

evidence: 

 

Commonwealth v. Matthew West 

  

On May 29, 2001, the Roxbury Division of the Boston Municipal Court issued a 

complaint against Matthew West charging him with Assault and Battery, in violation 

of G.L. c. 265, sec. 13A, Malicious Destruction of Property over $250, in violation of 

G.L. c. 266, sec. 127, Resisting Arrest, in violation of G.L. c. 268, sec. 32B, and 

Disorderly Conduct, in violation of G.L. c. 272, sec. 53 (Docket Number 

0102CR2402). (Copies of the Complaint and Docket Sheet for Docket Number 

0102CR2402 are attached as Exhibit S.) 

 

On October 2, 2001, Mr. West pled guilty to all charges before Judge Moriarty.  

Judge Moriarty sentenced Mr. West to 90 days in a house of correction, suspended for 

eighteen months on the assault and battery charge.  She sentenced Mr. West to 

probation on the other charges. (A copy of the Tender of Plea form used in Docket 

Number 0102CR2402 is attached as Exhibit T.) 

 

On September 19, 2007, Attorney Timothy Flaherty filed a motion to vacate Mr. 

West‟s plea in the Roxbury Division of the Boston Municipal Court.  (A copy of that 

motion is attached as Exhibit U.) 

 

On or about September 21, 2007, Attorney Flaherty argued the motion in Roxbury 

before Judge Milton Wright with an Assistant District Attorney from Suffolk County 

present at the hearing.  Judge Wright declined to act on the motion because Judge 

Moriarty was the plea judge. 
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On September 24, 2007, Attorney Flaherty appeared in Quincy District Court where 

Judge Moriarty was then sitting.  On September 24, 2007, Attorney Flaherty 

requested to appear before Judge Moriarty for an unscheduled hearing on his motion.  

Judge Moriarty agreed to hear from Attorney Flaherty on the motion on September 

24, 2007.    

 

The Suffolk County District Attorney‟s Office had no knowledge of this September 

24, 2007 hearing and was not represented.  An ADA from the Norfolk County 

District Attorney‟s Office (Michael C. Connolly) was present for this hearing but had 

been given no authority to appear on behalf of the Suffolk County District Attorney.  

ADA Connolly had no prior knowledge of the substance of the matter at issue and 

was never provided with a copy of Mr. West‟s motion.   

 

On September 24, 2007, Attorney Flaherty argued in support of that motion before 

Judge Moriarty. (The transcript of that hearing is attached as Exhibit V.)  

 

At the conclusion of the September 24, 2007 hearing, Judge Moriarty granted Mr. 

West‟s motion, stating to Mr. West‟s attorney, “Okay. Tell him it was an early 

Christmas present.” Judge Moriarty then endorsed Mr. West‟s motion, as  

follows: 

 

“In the best interest of justice, motion to vacate is allowed. Moriarty, J 9-24-07.” 

 

(An endorsed copy of that motion is attached as Exhibit W.) 

 

Response to Judge Moriarty’s September 24, 2007 Order  

 

Later on September 24, 2007, Mr. West was scheduled to appear before Judge 

William G. Young in the United States District Court in Boston to be sentenced on 

federal criminal charges on Criminal Number 06-10281-WGY.  Mr. West faced an 

enhanced federal sentence (262 to 327 months in federal prison instead only of 16 to 

21 months) because of his conviction on Docket Number 0102CR2402.   

 

When the Assistant United States Attorney, John T. McNeil (“AUSA McNeil”), 

became aware, just prior to the federal sentencing hearing, that Mr. West‟s state 

conviction on Docket Number 0102CR2402 had been vacated, he requested and was 

granted a continuance of the sentencing hearing until October 10, 2007.   

 

AUSA McNeil later filed a “Government‟s Status Report on Defendant‟s Prior State 

Conviction” dated October 2, 2007 with the federal court on Criminal Number 06-

10281-WGY.  This “Status Report” was critical of Judge Moriarty‟s handling of Mr. 

West‟s Motion to Vacate on his state criminal case, Docket Number 0102CR2402.  

(A copy of the “Government‟s Status Report on Defendant‟s Prior State Conviction” 

filed by AUSA McNeil is attached as Exhibit X.) 
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On October 1, 2007, the Suffolk County District Attorney‟s Office filed a petition on 

behalf of the Commonwealth pursuant to G.L. c. 211, sec. 3 regarding Judge 

Moriarty‟s decision to vacate Mr. West‟s conviction in Docket Number 0102CR2402.  

This petition was docketed by the Court as SJ-2007-0463 (Commonwealth v. 

Matthew West). (A copy of the Commonwealth‟s Petition is attached as Exhibit Y.) 

 

After that petition was filed, and while the matter was still pending before the Single 

Justice, on October 9, 2007, Judge Moriarty issued an order vacating her prior order 

allowing the motion to vacate.  (A copy of Judge Moriarty‟s October 9, 2007 order is 

attached as Exhibit Z.) 

 

On October 9, 2007, Supreme Judicial Court Justice Margot Botsford subsequently 

dismissed the G.L. c. 211, sec. 3 petition as moot. 

 

On October 10, 2007, Mr. West‟s federal sentencing hearing took place on Criminal 

Number 06-10281-WGY.  Judge Young sentenced Mr. West to 15 years committed 

in federal prison.  At the conclusion of that sentencing hearing, Judge Young 

commented on the events that had transpired relative to Mr. West‟s state criminal 

matter.  (The transcript of Judge Young‟s comments relating to Mr. West‟s state 

criminal matter is attached as Exhibit A1.) 

  

A number of newspaper articles were published regarding the events that had 

transpired in Commonwealth v. Matthew West, Docket Number 0102CR2402.  (The 

below-cited articles are attached as Exhibit B1.)  Those articles included the 

following: 

 

 In an October 4, 2007 article titled, “Quincy judge in flap over sentence, US 

says she called ruling a „present‟ to drug defendant,” the Boston Globe 

reported on Judge Moriarty‟s handling of the Matthew West case.   

 

 In an October 4, 2007 article titled, “U.S. Attorney rips Quincy judge over 

„present‟ to criminal,” the Boston Herald reported on Judge Moriarty‟s 

handling of the Matthew West case.   

 

 In an October 10, 2007 article titled, “Judge reverses herself on conviction, 

Prosecutors fought to have defendant face tougher penalty,” the Boston Globe 

reported on Judge Moriarty‟s decision to reverse her order vacating Matthew 

West‟s conviction.   

 

 In an October 11, 2007 article titled, “Judge chastised for vacating assault 

conviction, „Deviation from laws of the Commonwealth,‟” the Boston Globe 

reported on Judge Moriarty‟s handling of the Matthew West case. 
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 In an October 17, 2007 article titled, “The push to void old convictions vexes 

DAs, Tactic may limit federal sentencing,” the Boston Globe reported on the 

problems District Attorneys are facing with defendants trying to vacate old 

convictions.  This article referenced Judge Moriarty‟s handling of the 

Matthew West case.   

 

 In an October 25, 2007 article titled, “Judging the judge,” Massachusetts 

Lawyers Weekly reported on Judge Moriarty‟s handling of the Matthew West 

case.   

 

The Commission submits that the above-described evidence would support a 

finding that, after the decisions of the Appeals Court in Commonwealth v. Jaime 

Estrada and Commonwealth v. Gabriel Estrada (Exhibit R), Judge Moriarty 

addressed another Rule 30(b) motion filed in Commonwealth v. Matthew West 

on an improper ex parte basis, and in a manner contrary to the clear hearing 

and/or notice requirements of Mass.R.Crim.P. Rule 30 and its commentary.  The 

Commission submits that, through this conduct, Judge Moriarty violated 

Canons 1A, 2A, 3B (2), 3B (4), and Canon 3B (7) of the Code.  

 

The Commission also submits that the above-described evidence would support 

a finding that, Judge Moriarty then knowingly and intentionally failed to respect 

and comply with, and to be faithful to, the law by granting the Motion to Vacate 

in Commonwealth v. Matthew West despite knowing that her order was 

unlawful.  The Commission submits that. through this conduct, Judge Moriarty 

violated G.L. c. 211C, sec. 2(5)(b) and Canons 1A, 2A, 3B (2) and 3B (7) of the 

Code. 

 

Finally, the Commission submits that the above-described evidence would 

support a finding that, through her misconduct in relation to Commonwealth v. 

Matthew West, and because of the subsequent media coverage of her unlawful 

order, Judge Moriarty failed to observe high standards of conduct and damaged 

public confidence in her integrity and in the integrity and impartiality of the 

judiciary.  The Commission submits that. through this conduct, Judge Moriarty 

violated Canons 1A and 2A of the Code. 

 

d. Finally, the Commission submits that all of the above-described evidence would 

support a finding that, by failing to comply with the law in a manner that consistently 

favored one side over another in the cases before her (specifically, the defendants in 

those cases), by consistently failing to grant the Commonwealth a full opportunity to 

be heard according to the law, and, when the proper representative for the 

Commonwealth was present, by treating that representative discourteously, Judge 
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Moriarty‟s above-described misconduct constituted a pattern evidencing bias against 

the Commonwealth and a lack of impartiality.   

 

The Commission submits that, through her conduct, Judge Moriarty failed to 

observe high standards of conduct so that the integrity and independence of the 

judiciary will be preserved, and failed to perform her duties without bias or 

prejudice, in violation of G.L. c. 211C, sec. 2(5)(b) and Canons 1A, 2A, 3B (4), 

and 3B (7) of the Code. 

 

3. Rule 13B(1)(c) Acknowledgement 

 

Judge Moriarty, by signing this Agreement, acknowledges that the evidence set forth in 

the above Statement of Evidence, if presented to and accepted by a Hearing Officer at a 

Formal Hearing as clear and convincing, would support a finding that she violated G.L. c. 

211C and the Code of Judicial Conduct, as alleged by the Commission above. 

 

On June 9, 2010, the Commission issued a Statement of Allegations to Judge Moriarty in 

Complaint Numbers 2007-89 and 2007-108.   

 

Pursuant to Commission Rule 6L, Judge Moriarty submitted a written response to the 

Statement of Allegations issued to her by the Commission in Complaint Numbers 2007-

89 and 2007-108.   

 

Judge Moriarty‟s written response took the form of a June 29, 2010 letter to the 

Commission‟s Chairman, Judge Stephen E. Neel.  The Commission received this written 

response on June 30, 2010.   

 

Pursuant to Commission Rule 13B(2), the Statement of Allegations issued by the 

Commission and Judge Moriarty‟s written response to the Statement of Allegations are 

included in this submission.   

 

However, at Judge Moriarty‟s request, her letter responding to the Statement of 

Allegations also appears below: 
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4. Rule 13B(1)(d) Recommendations for Discipline 

 

The Commission and Judge Moriarty respectfully recommend to the Supreme Judicial 

Court that the following constitutes appropriate discipline for the misconduct alleged 

above: 

 

a. Judge Moriarty shall be publicly censured, pursuant to G.L. c. 211C, sec. 8(4)(e). 

 

b. Judge Moriarty shall be subject to monitoring by the Commission for a period of at 

least one year following the effective date of the Court‟s Order accepting this 

recommendation for discipline.  At the sole discretion of the Commission, this period 

of monitoring may be extended for up to one additional year.  During the period of 

monitoring, the Commission will, through appropriate means, monitor Judge 

Moriarty‟s handling of the matters that come before her.    

 

c. Judge Moriarty shall conform her handling of the various civil and criminal matters 

that come before her to the requirements of the applicable statutes, rules, and case 

law, and to the Code of Judicial Conduct.   

 

d. Judge Moriarty shall sign any necessary medical waiver(s) and during the period of 

monitoring, Judge Moriarty shall meet with her treating physician on at least a 

quarterly basis, comply with her treating physician‟s prescribed treatments, and 

arrange for her treating physician to provide written quarterly reports directly to the 

Commission, stating: 

 

i. that he has seen and examined her; 

 

ii. any medical conditions Judge Moriarty is suffering from that might affect her 

ability, physically or mentally, to discharge her judicial responsibilities; 

 

iii. her compliance with any prescribed treatments;  

 

iv. that he has discussed with Judge Moriarty her ability, physically and mentally, to 

discharge her judicial responsibilities; and 

 

v. his opinion with regard to her ability to do so. 

 

e. During the period of monitoring, Judge Moriarty shall meet regularly with a mentor 

judge designated by the Commission, at intervals to be determined by the 

Commission in consultation with the mentor judge.  Judge Moriarty‟s meetings with 

the mentor judge shall include at least one face-to-face meeting every three months.  

The mentor judge shall report to the Commission every three months regarding his or 

her meetings with Judge Moriarty.  
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f. Judge Moriarty shall agree that the following press release will be issued upon the 

effective date of the Court‟s Order accepting this joint recommendation: 

 

On [DATE], the Commission on Judicial Conduct and Associate Justice of the 

District Court, Diane E. Moriarty, filed with the Supreme Judicial Court a 

Conditional Submission Upon Acknowledged Evidence (attached) pursuant to 

G.L. c. 211C and Commission Rule 13B on Commission Complaint Numbers 

2007-89 and 2007-108. 

 

Complaint Number 2007-89 was filed by the Supreme Judicial Court.  Complaint 

Number 2007-108 was filed anonymously.   

 

These complaints included allegations that Judge Moriarty conducted improper 

ex parte hearings, displayed discourtesy toward parties appearing before her, 

created an appearance of bias and lack of impartiality, and failed to be faithful to 

the law in connection with her handling of several District Court criminal matters 

from January 18, 2005 to September 24, 2007.   

 

After a thorough investigation of these complaints, the Commission issued a 

Statement of Allegations to Judge Moriarty on June 9, 2010.  Judge Moriarty 

provided the Commission with a written response to the Statement of Allegations 

on June 30, 2010 and, pursuant to Commission Rule 6L, made a personal 

appearance before the Commission on July 20, 2010 with her attorney, Daniel W. 

O’Malley, Esq. 

 

By Order dated [DATE], the Supreme Judicial Court accepted the joint 

recommendation on Complaint Numbers 2007-89 and 2007-108 and publicly 

censured Judge Moriarty for violating General Laws Chapter 211C, Section 

2(5)(b) and Canons 1A, 2A, 3B (2), 3B (4), 3B (5) and 3B (7) of the Code of 

Judicial Conduct (SJC Rule 3:09).  Judge Moriarty is subject to conditions and 

further monitoring by the Commission for a period of up to two years from the 

effective date of the Court’s Order.   

 

The Commission’s statute and rules are available on the Commission’s website: 

www.mass.gov/cjc . 

 

No statement or comment regarding this disposition other than the above press release 

will originate from the Commission or Judge Moriarty.  If any misleading 

information becomes public through the acts of either party, the other party may issue 

such statements as are appropriate to clarify the matter.   

 

g. If, at any point during the period of monitoring, the Commission believes that Judge 

Moriarty has violated any of the above terms and/or believes that Judge Moriarty 

suffers from a physical or mental disability affecting her judicial performance, 
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evidence of such violation and/or disability may be presented to the Court, so that the 

Court may consider an appropriate remedy. 

 

5. Rule 13B(1)(e) Agreement of the Commission and the Judge 

 

The Commission and Judge Moriarty agree that (i) if the Supreme Judicial Court accepts 

their agreed recommendation for discipline, the decision of the Supreme Judicial Court 

will constitute the final disposition of the case; and (ii) if the Supreme Judicial Court does 

not accept their agreed recommendation, the Commission will proceed to consider and 

dispose of the complaint in accordance with the Rules of the Commission.   

 

6. Rule 13B(1)(f)  Waiver of Confidentiality 

 

Judge Moriarty, by signing this Agreement, waives any confidentiality rights that would 

preclude submission of the matter to the Supreme Judicial Court, including the items 

submitted herewith. 

 

7. Rule 13B(1)(g) Impoundment 

 

The Commission and Judge Moriarty agree that this submission shall be impounded by 

the Supreme Judicial Court unless and until the Supreme Judicial Court accepts the 

recommendation set forth herein.   

 

Judge Moriarty requests that, if the Supreme Judicial Court accepts the agreed 

recommendation for discipline, the Court order the continued impoundment of her 

medical records, which were referenced in her response to the Statement of Allegations 

as Exhibits 6, 8, 9, 10, 11 and 12 and were included in this submission.  The Commission 

has no objection to Judge Moriarty‟s request for continued impoundment.   

 

8. Rule 13B(2)  Submission Under Seal 

 

This submission is submitted to the Supreme Judicial Court under seal and consists of the 

following: 

 

1. This Agreement; 

 

2. Copies of Commission Complaint Numbers 2007-89 and 2007-108; 
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