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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

SUFFOLK, ss. COMMISSION ON JUDICIAL CONDUCT
COMMISSION COMPLAINT NUMBERS 2007-89 & 2007-108

IN THE MATTER OF DIANE E. MORIARTY

IMPOUNDED

CONDITIONAL SUBMISSION TO THE SUPREME JUDICIAL COURT UPON
ACKNOWLEDGED EVIDENCE BY THE COMMISSION ON JUDICIAL CONDUCT
AND THE HONORABLE DIANE E. MORIARTY
PURSUANT TO G.L. C. 211C AND COMMISSION RULE 13B
ON COMMISSION COMPLAINT NUMBERS 2007-89 AND 2007-108

The Commission on Judicial Conduct (“the Commission™), acting pursuant to
Commission Rule 13B, and the Honorable Diane E. Moriarty (“Judge Moriarty”), Associate
Justice of the District Court, hereby submit this Agreement for Conditional Submission to the
Supreme Judicial Court (“the Court”) upon Acknowledged Evidence.

1. Rule 13B(1)(a) Waiver

Judge Moriarty, by signing this Agreement, hereby waives her right to a Formal Hearing.

2. Rule 13B(1)(b) Statement of Evidence which, in the Commission’s View,
Provides a Basis for a Finding of Misconduct

This Statement of Evidence incorporates Complaint Numbers 2007-89 and 2007-108 and
all of the below-referenced Exhibits.

a. Ata Formal Hearing, the Commission would have presented the following evidence:

Commonwealth v. Anthony Fontina

On September 19, 2003, the Chelsea District Court issued a complaint charging a
defendant, Anthony Fontina, with possession to distribute marijuana, in violation of



G. L. c. 94C, sec. 32C (Docket Number 0314CR003020). The defendant was also
charged with possession of a knife, in violation of a municipal ordinance, but that
charge was later dismissed by the Commonwealth on the condition that the defendant
pay $200 in court costs. (Copies of the Complaint and Docket Sheet for Docket
Number 0314CR003020 are attached as Exhibit A.)

On January 18, 2005, Mr. Fontina admitted to sufficient facts to warrant a finding of
guilt on the drug charge. Judge Moriarty® accepted an agreed-upon tender of plea
without giving an alien warning. During the colloquy, the prosecutor requested that
the judge give an Alien Warning to the defendant pursuant to G.L. c. 278, sec. 29D.
Judge Moriarty responded by asking Mr. Fontina where he was born. Mr. Fontina
answered, “Cambridge, Massachusetts.” Judge Moriarty then stated, “No alien
warning.” The plea colloquy continued, and the prosecutor requested that the
Commonwealth's objection based on the failure to give the Alien Warning be noted
for the record. Judge Moriarty then said to the prosecutor:

“Don't do that again to me. It's not required if he's an American citizen. It's not
required and it's within my jurisdiction, so I'm telling you, don't do it again.”

The prosecutor concluded by stating that it was contrary to the statute not to provide
the defendant with an alien warning. Judge Moriarty responded to the prosecutor by
stating,

“Then take me up.”

Judge Moriarty then sentenced Mr. Fontina to a continuance without a finding until
January 18, 2006, on the condition that Mr. Fontina remain drug free and undergo
random drug testing.

As part of his plea, Mr. Fontina signed a Waiver of Rights and Alien Rights Notice on
the Tender of Plea form. (A copy of the Tender of Plea form used in Docket Number
0314CR003020 is attached as Exhibit B.)

Judge Moriarty signed the Tender of Plea form in Mr. Fontina’s case on January 18,
20057, Despite refusing the Commonwealth’s request to provide the Alien Warning,
Judge Moriarty certified on the Tender of Plea form that, on January 18, 2005, she
had “addressed the defendant directly in open court,” and that she had “informed and
advised” the defendant that, if he “is not a citizen of the United States, a conviction of
the offense with which [he] was charged may have the consequences of deportation,

! Judge Moriarty was appointed an Associate Justice of the District Court of Massachusetts in 1998.

2 Judge Moriarty incorrectly wrote on the form that the date she signed was January 18, 2004. The date she signed
the form was, in fact, January 18, 2005.



exclusion from admission to the United States, or denial of naturalization, pursuant to
the laws of the United States.”

Commonwealth v. Jennifer Delgado

On December 3, 2004, the Chelsea District Court issued a complaint charging a
defendant, Jennifer Delgado, with two counts of unarmed burglary and assault, in
violation of G. L. c. 266, sec. 14, two counts of assault and battery with injury on a
person sixty years of age or older, in violation of G. L. c. 265, sec. 13K(b), assault
and battery to intimidate, in violation of G. L. c. 265, sec. 39(a), and furnishing a
false name or social security number after arrest, in violation of G. L. c. 268, c. 34A
(Docket Number 0414CR003407).

On December 28, 2004, the two counts of assault and battery with injury on a person
sixty years of age or older were amended to reflect that there was no serious injury.
On the same day, the two counts of unarmed burglary and assault were dismissed at
the request of the Commonwealth. (Copies of the Complaint and Docket Sheet for
Docket Number 0414CR003407 are attached as Exhibit C.)

On January 18, 2005, Ms. Delgado pled guilty to the remaining charges. After the
plea colloguy, the prosecutor objected to Judge Moriarty's failure to give an oral
Alien Warning to the defendant. The judge and the prosecutor then had the following
exchange:

Judge Moriarty: “I've explained it to you. Do not do that to me again, so
take me up.”

Prosecutor: “Yes, Your Honor.”

Judge Moriarty: “Do not do that to me again.”

Prosecutor: “l understand, Your Honor.”

Judge Moriarty: “You don't understand . . . You don't, so don't do that to me

again. If you want to appeal me, appeal me on every case.
Don't do that again.”

Prosecutor: “But in order to do that, your Honor, we do have to make a
record.”
Judge Moriarty: (Exclaiming) “Well, make a record! | just told you I

'9’

wouldn't do it. Take it up



Judge Moriarty then sentenced Ms. Delgado to two separate two-and-one-half-year
terms in prison suspended for two-and-one-half years on each count of the assault and
battery on a person sixty years of age or older charges, and to a two-and-one-half-
year term of probation on the assault and battery to intimidate charge. A guilty
finding was placed on file with respect to the furnishing of a false name or social
security number charge. Ms. Delgado was also ordered to complete Drug Court.

Ms. Delgado also signed a Waiver of Rights and Alien Rights Notice on the Tender
of Plea form. (A copy of the Tender of Plea form used in Docket Number
0414CR003407 is attached as Exhibit D.)

Judge Moriarty signed the Tender of Plea form in Ms. Delgado’s case on January 18,
2005. Despite refusing the Commonwealth’s request to provide the Alien Warning,
Judge Moriarty certified on the Tender of Plea form that, on January 18, 2005, she
had “addressed the defendant directly in open court,” and that she had “informed and
advised” the defendant that, if she ““is not a citizen of the United States, a conviction
of the offense with which [she] was charged may have the consequences of
deportation, exclusion from admission to the United States, or denial of
naturalization, pursuant to the laws of the United States.”

Commonwealth v. Luis A. Rodriguez

On November 4, 2004, the Chelsea District Court issued a complaint charging a
defendant, Luis A. Rodriguez, with receiving stolen property over $250, in violation
of G. L. c. 266, sec. 60 (Docket Number 0414CR003141).

On January 19, 2005, the Commonwealth and Mr. Rodriguez agreed to amend the
charge on his complaint to receiving stolen property under $250. (Copies of the
Complaint and Docket Sheet for Docket Number 0414CR003141 are attached as
Exhibit E.)

On January 19, 2005, Mr. Rodriguez admitted to sufficient facts to warrant a finding
of guilt. Judge Moriarty accepted an agreed-upon tender of plea without giving an
alien warning.

After Judge Moriarty’s plea colloquy in that matter, and before the clerk read the
disposition, the prosecutor requested that Judge Moriarty give an oral Alien Warning
to Mr. Rodriguez. Judge Moriarty responded, “What is it with the Commonwealth
and the alien warnings?” Judge Moriarty then asked the defendant, ““You were born
in Boston, right?”” After Mr. Rodriguez responded that he was born in “Brighton,
Massachusetts,” Judge Moriarty said to the prosecutor, “There you go.”



Judge Moriarty sentenced Mr. Rodriguez to a continuance without a finding until July
19, 2005, on the condition that Mr. Rodriguez complete forty hours of community
service and submit to probation.

Mr. Rodriguez also signed a Waiver of Rights and Alien Rights Notice on the Tender
of Plea form. (A copy of the Tender of Plea form used in Docket Number
0414CR003020 is attached as Exhibit F.)

Judge Moriarty signed the Tender of Plea form in Mr. Rodriguez’s case on January
19, 2005. Despite refusing the Commonwealth’s request to provide the Alien
Warning, Judge Moriarty certified on the Tender of Plea form that, on January 19,
2005, she had “addressed the defendant directly in open court,” and that she had
“informed and advised” the defendant that, if he “is not a citizen of the United States,
a conviction of the offense with which [he] was charged may have the consequences
of deportation, exclusion from admission to the United States, or denial of
naturalization, pursuant to the laws of the United States.”

Suffolk County District Attorney’s Response

On January 26, 2005, the Suffolk County District Attorney’s Office filed a petition on
behalf of the Commonwealth pursuant to G.L. c. 211, sec. 3 regarding Judge
Moriarty’s failure to provide alien warnings in Docket Numbers 0314CR003020,
0414CR003407 and 0414CR003141. This petition was docketed by the Court as SJ-
2005-0039 (Commonwealth v. Anthony Fontina, Jennifer Delgado and Luis A.
Rodriguez and A Judge of the Chelsea District Court.) (A copy of the
Commonwealth’s Petition is attached as Exhibit G.)

After that petition was filed, and while the matter was still pending before the Single
Justice, Judge Moriarty scheduled a hearing in Chelsea District Court on January 26,
2006. At that hearing, Judge Moriarty provided the required alien warnings to the
referenced defendants.

On February 10, 2006, now-retired Justice John M. Greaney subsequently dismissed
the G.L. c. 211, sec. 3 petition as moot.

The Commission submits that the above-described evidence would support a
finding that, either intentionally or because of a failure to maintain professional
competence in the law, during the plea hearings in three different criminal
matters in the Chelsea District Court, Commonwealth v. Anthony Fontina,
Commonwealth v. Jennifer Delgado, and Commonwealth v. Luis Rodriguez,
Judge Moriarty refused to provide Alien Warnings, as required by G.L. c. 278,
sec. 29D. The Commission submits that, through this conduct, Judge Moriarty
violated Canons 1A, 2A, and 3B (2) of the Code of Judicial Conduct (SJC Rule
3:09) (“the Code”).




The Commission also submits that the above-described evidence would support
a finding that, on the date of each of the above-referenced defendant’s respective
plea, the Commonwealth requested that Judge Moriarty provide the required
Alien Warnings and, in each instance, Judge Moriarty refused to provide the
required Alien Warnings, addressing the Commonwealth discourteously. The
Commission submits that, through this conduct, Judge Moriarty violated Canon
3B (4) of the Code.

The Commission also submits that the above-described evidence would also
support a finding that, on the date of each of the above-referenced defendant’s
respective plea, Judge Moriarty did not permit the Commonwealth a full
opportunity to be heard according to the law. The Commission submits that,
through this conduct, Judge Moriarty violated Canon 3B (7) of the Code.

Finally, the Commission submits that the above-described evidence would
support a finding that, on the date of each of the above-referenced defendant’s
respective plea, after being asked to provide the required Alien Warnings and
refusing to do so, Judge Moriarty then falsely certified that she had, in fact,
provided the required Alien Warnings to each defendant. The Commission
submits that, through this conduct, Judge Moriarty violated Canons 1A, 2A, and
3B (2) of the Code.

. At a Formal Hearing, the Commission would have presented the following additional
evidence:

Commonwealth v. Jaime Estrada

On March 18, 2003, a complaint issued in the Chelsea District Court (Suffolk
County) against Jaime Estrada charging him with Assault with a Dangerous Weapon,
in violation of G.L. c. 265, sec. 15B (b) (Docket Number 0314CR0609).

On March 24, 2003, an additional complaint was issued against Jaime Estrada in the
Chelsea District Court charging him with Intimidation of a Witness, in violation of
G.L. c. 268, sec. 13B, and Malicious Destruction of Property over $250, in violation
of G.L. c. 266, sec. 127 (Docket Number 0314CR0688).

(Copies of the Complaints and Docket Sheets for Docket Numbers 0314CR0609 and
0314CR0688 are attached as Exhibit H.)

On September 3, 2003, Jaime Estrada appeared before Judge Moriarty in the Chelsea
District Court and changed his plea on both complaints.

Judge Moriarty engaged Jaime Estrada in a plea colloquy, asking if he waived all



relevant constitutional rights and reading him all three Alien Warnings required by
G.L. c. 278, sec. 29D. Judge Moriarty did not ask Jaime Estrada any questions about
whether he had consumed drugs or alcohol on that day.

After the plea colloquy, Judge Moriarty sentenced Jaime Estrada to a guilty finding
and one year of probation on all charges. (Copies of the Tender of Plea forms used in
Docket Numbers 0314CR0609 and 0314CR0688 are attached as Exhibit I.)

In the “Judge’s Certification” portion of the Tender of Plea forms used in Jaime
Estrada’s cases, Judge Moriarty was asked to certify as follows:

“I, the undersigned Justice of the District Court, addressed the defendant directly
in open court. | made appropriate inquiry into the education and background of
the defendant and am satisfied that he or she fully understands all of his or her
rights as set forth in Section 1V of this form, and that he or she is not under the
influence of any drug, medication, liquor or other substance that would impair his
or her ability to fully understand those rights. 1 find, after an oral colloquy with
the defendant, that the defendant has knowingly, intelligently and voluntarily
waived all of his or her rights as explained during these proceedings and as set
forth in this form .. .”

On June 16, 2006, Jaime Estrada filed a motion to “dismiss the conviction” or, in the
alternative, to vacate his plea in the Chelsea District Court. That motion was filed
pursuant to Rule 30 (b) of the Massachusetts Rules of Criminal Procedure. On that
motion, Jaime Estrada was represented by Attorney Robert Carmel-Montes.

On June 20, 2006, Judge Moriarty denied this motion while sitting at the Quincy
District Court (Norfolk County) without a hearing. (A copy of that motion with
Judge Moriarty’s notation indicating the motion was denied is attached as Exhibit J.)

On July 7, 2006°, Jaime Estrada filed an “Emergency Motion to Reconsider Motion
to Dismiss Conviction, or, in the Alternative, to Withdraw Guilty Plea, Vacate the
Conviction and Grant a New Trial” in the Quincy District Court. That motion was
filed pursuant to Rule 30 (b) of the Massachusetts Rules of Criminal Procedure. On
that motion, Jaime Estrada was again represented by Attorney Robert Carmel-
Montes. That motion was never served on the Suffolk County District Attorney’s
Office and was instead served on the Norfolk County District Attorney’s Office,
which was not a party.

¥ The Commission’s investigation of this matter revealed that this motion was filed, heard, and decided on July 7,
2006. The Commission’s investigation revealed that the Docket Sheets for Jaime Estrada’s two criminal matters
(Docket Numbers 0314CR0609 and 0314CR0688) incorrectly indicate that Jaime Estrada’s “Emergency Motion”
was filed with the Quincy District Court, and then heard and decided by Judge Moriarty, on July 6, 2006.



On July 7, 2006, Attorney Carmel-Montes appeared in Quincy District Court where
Judge Moriarty was then sitting. On July 7, 2006, Attorney Carmel-Montes requested
to appear before Judge Moriarty for an unscheduled hearing on his motion. Judge
Moriarty agreed to hear from Attorney Carmel-Montes on the motion on July 7, 2006.
The Suffolk County District Attorney’s Office had no knowledge or prior notice of
this July 7, 2006 hearing and was not represented. An Assistant District Attorney
from the Norfolk County District Attorney’s Office was present for this hearing but
had been given no authority to appear on behalf of the Suffolk County District
Attorney on the matter.

After hearing from Attorney Carmel-Montes on July 7, 2006, Judge Moriarty
immediately ruled on and granted the defendant’s motion. She wrote:

“Allowed. Moriarty, J. Not ask if [defendant] was under inf. of drugs but
[defendant] did say he under-stands . . . .”

(A copy of that motion with Judge Moriarty’s notation indicating the motion was
allowed is attached as Exhibit K.)

Commonwealth v. Gabriel Estrada

On March 18, 2003, a complaint issued in the Chelsea District Court (Suffolk
County) against Gabriel Estrada (the brother of Jaime Estrada) charging him with
Assault with a Dangerous Weapon, in violation of G.L. c. 265, sec. 15B (b) (Docket
Number 0314CR0612).

On March 24, 2003, an additional complaint was issued against him in the Chelsea
District Court charging him with Intimidation of a Witness, in violation of G.L. c.
268, sec. 13B, and Malicious Destruction of Property over $250, in violation of G.L.
C. 266, sec. 127 (Docket Number 0314CR0689).

(Copies of the Complaints and Docket Sheets for Docket Numbers 0314CR0612 and
0314CR0689 are attached as Exhibit L.)

On September 3, 2003, Gabriel Estrada appeared before Judge Moriarty in the
Chelsea District Court and changed his plea on both complaints.

Judge Moriarty engaged Gabriel Estrada in a plea colloquy, asking if he waived all
relevant constitutional rights and reading him all three Alien Warnings required by
G.L. c. 278, sec. 29D. Judge Moriarty did not ask Gabriel Estrada any questions
about whether he had consumed drugs or alcohol on that day.

After the plea colloguy, Judge Moriarty sentenced Gabriel Estrada to a continuance
without a finding for one year on all charges. (Copies of the Tender of Plea forms



used in Docket Numbers 0314CR0612 and 0314CR0689 are attached as Exhibit M.)

In the “Judge’s Certification” portion of the Tender of Plea forms used in Gabriel
Estrada’s cases, Judge Moriarty was asked to certify as follows:

“I, the undersigned Justice of the District Court, addressed the defendant directly
in open court. | made appropriate inquiry into the education and background of
the defendant and am satisfied that he or she fully understands all of his or her
rights as set forth in Section 1V of this form, and that he or she is not under the
influence of any drug, medication, liquor or other substance that would impair his
or her ability to fully understand those rights. 1 find, after an oral colloguy with
the defendant, that the defendant has knowingly, intelligently and voluntarily
waived all of his or her rights as explained during these proceedings and as set
forth in this form . . .”

On July 14, 2006, Gabriel Estrada filed a Motion to Vacate his pleas in Chelsea
District Court. (A copy of that motion is attached as Exhibit N.)

On that motion, Gabriel Estrada was represented by Attorney Ryan M. Schiff. That
motion was served on the Suffolk County District Attorney’s Office.

Gabriel Estrada’s motion included, as an attachment, Judge Moriarty’s order allowing
his brother’s (Jaime Estrada’s) Motion to Vacate. Gabriel Estrada’s motion was filed
pursuant to Rule 30 (b) of the Massachusetts Rules of Criminal Procedure.

On August 15, 2006, without a hearing, Judge Moriarty granted the motion. Judge
Moriarty endorsed a cover letter from the Clerk Magistrate of the Chelsea District
Court, ruling:

“Motion to Vacate dismissals after [defendant] completed probation period on
CWOF is allowed. [Defendant] is granted a new trial on all charges based on not
asking [defendant] if he had any drugs or alcohol in his system, not because he
did not plea to the charge knowingly, willingly, and voluntarily. Moriarty, J. 8-15-
06.”

(A copy of the letter with Judge Moriarty’s notation indicating the motion was
allowed is attached as Exhibit O.)

Suffolk County District Attorney’s Response

Once the Suffolk County District Attorney’s Office became aware that the pleas in
the Estrada cases had been vacated, it filed a Notice of Appeal for both orders on
August 23, 2006. (Copies of the Suffolk County District Attorney’s Office’s Notices
of Appeal are attached as Exhibit P.)




Because Judge Moriarty’s orders vacating the pleas on the Estrada cases had not been
entered on the appropriate dockets, Suffolk County Assistant District Attorney
Christina Miller filed motions to clarify the records in the Estrada cases on October
12, 2006. Copies of those motions were mailed directly to Judge Moriarty by ADA
Christina Miller. (Copies of the motions to clarify and a copy of the letter to Judge
Moriarty are attached as Exhibit Q.)

The Appeals Court subsequently reversed Judge Moriarty’s decisions to vacate the
pleas in the Estrada cases. (Copies of the Appeals Court’s decisions with respect to
both defendants are attached as Exhibit R.)

Judge Moriarty’s Representations to the Commission

In a February 10, 2010 letter to the Commission, Judge Moriarty’s counsel explained
her reasoning for granting the motions to vacate filed in the Estrada cases and
described the manner in which Judge Moriarty reached her decision:

“Judge Moriarty consulted with several of her colleagues on the Bench for their
opinion(s) as to the legal ramifications and/or consequences of a Judge
signing/certifying that she had asked a particular question during a colloquy
wherein the judge did not, in fact, ask such question. Finding no consensus
among her colleagues, Judge Moriarty decided that because she had certified via
her signature on the plea forms, respectively, that she had asked the question
regarding drugs/alcohol consumption and any resultant effect(s) when, in fact, she
had not. . . , the colloquies were flawed. Consequently, she allowed the
defendants’ motions to withdraw their pleas.”

As noted above, in the “Judge’s Certification” portion of the Tender of Plea forms
used in all of the Estrada complaints, Judge Moriarty was asked to certify as follows:

“I, the undersigned Justice of the District Court, addressed the defendant directly
in open court. | made appropriate inquiry into the education and background of
the defendant and am satisfied that he or she fully understands all of his or her
rights as set forth in Section 1V of this form, and that he or she is not under the
influence of any drug, medication, liquor or other substance that would impair his
or her ability to fully understand those rights. 1 find, after an oral colloquy with
the defendant, that the defendant has knowingly, intelligently and voluntarily
waived all of his or her rights as explained during these proceedings and as set
forth in this form . . .”

Despite Judge Moriarty’s claim that she granted the Motions to Vacate in the Estrada
cases because “she had certified via her signature on the plea forms, respectively, that
she had asked the question regarding drugs/alcohol consumption and any resultant
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effect(s) when, in fact, she had not” it is clear that Judge Moriarty’s counsel’s
representation to the Commission was false and that she made no such certification.
Nowhere on the Tender of Plea forms in the Estrada cases did Judge Moriarty certify
that she “had asked the question regarding drugs/alcohol consumption and any
resultant effect(s).” On the forms, Judge Moriarty merely certified that she was
satisfied that each defendant was “not under the influence of any drug, medication,
liquor or other substance that would impair his or her ability to fully understand those
rights” on the date of their pleas.

In the same February 10, 2010 letter to the Commission, Judge Moriarty’s counsel
also claimed that, before making her decisions to allow the Motions to Vacate in the
Estrada cases, Judge Moriarty “consulted with several of her colleagues on the Bench
for their opinion(s) as to the legal ramifications and/or consequences of a Judge
signing/certifying that she had asked a particular question during a colloquy wherein
the judge did not, in fact, ask such question.” Judge Moriarty’s counsel then added
that, “[f]inding no consensus among her colleagues,” she granted the Motions to
Vacate. However, Judge Moriarty’s representation to the Commission, through
counsel, that she “consulted with several of her colleagues on the Bench for their
opinion(s)” before making her decision is not supported by the facts and appears to be
false. On July 7, 2006, without prior notice, Jaime Estrada’s counsel appeared before
Judge Moriarty in Quincy District Court asked Judge Moriarty to conduct an
unscheduled hearing on Jaime Estrada’s “Emergency Motion.” Following a brief
hearing on that motion, during which Judge Moriarty remained on the bench and
consulted with no other judges, Judge Moriarty immediately ruled on the motion on
July 7, 2006.

The Commission submits that the above-described evidence would support a
finding that, either intentionally or because of a failure to maintain professional
competence in the law, Judge Moriarty addressed Rule 30(b) motions filed in the
Jaime Estrada and Gabriel Estrada cases on July 7, 2006 and July 14, 2006
respectively, on an improper ex parte basis, and in a manner contrary to the
clear hearing and/or notice requirements of Mass.R.Crim.P. Rule 30 and its
commentary. The Commission submits that, through this conduct, Judge
Moriarty violated Canons 1A, 2A, 3B (2), and 3B (7) of the Code.

The Commission also submits that the above-described evidence would support
a finding that, either intentionally or because of a failure to maintain
professional competence in the law, Judge Moriarty failed to adhere to Rule 12C
(5) of the Rules of Criminal Procedure and to established precedent when she
granted the motions to vacate in the Estrada cases. The Commission submits
that, through this conduct, Judge Moriarty violated Canons 1A, 2A, and 3B (2)
of the Code.
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The Commission also submits that the above-described evidence would support
a finding that Judge Moriarty’s explanation for granting motions to vacate in
the Estrada cases, as stated through counsel in a February 10, 2010 letter to the
Commission, was not simply contrary to the law, it was also clearly unsupported
by the facts, and was not true. The Commission submits that, through this
conduct, Judge Moriarty violated G.L. c. 211C, sec. 2(5)(b) and Canons 1A, 2A,
and 3B (2) of the Code.

Finally, the Commission submits that the above-described evidence would
support a finding that Judge Moriarty’s description of the process by which she
made her decision on the second Motion to Vacate in Commonwealth v. Jaime
Estrada, as stated through counsel in a February 10, 2010 letter to the
Commission, was unsupported by the facts, and was not true. The Commission
submits that, through this conduct, Judge Moriarty violated G.L. c. 211C, sec.
2(5)(b) and Canons 1A, 2A, and 3B (2) of the Code.

. AtaFormal Hearing, the Commission would have presented the following additional
evidence:

Commonwealth v. Matthew West

On May 29, 2001, the Roxbury Division of the Boston Municipal Court issued a
complaint against Matthew West charging him with Assault and Battery, in violation
of G.L. c. 265, sec. 13A, Malicious Destruction of Property over $250, in violation of
G.L. c. 266, sec. 127, Resisting Arrest, in violation of G.L. c. 268, sec. 32B, and
Disorderly Conduct, in violation of G.L. c. 272, sec. 53 (Docket Number
0102CR2402). (Copies of the Complaint and Docket Sheet for Docket Number
0102CR2402 are attached as Exhibit S.)

On October 2, 2001, Mr. West pled guilty to all charges before Judge Moriarty.

Judge Moriarty sentenced Mr. West to 90 days in a house of correction, suspended for
eighteen months on the assault and battery charge. She sentenced Mr. West to
probation on the other charges. (A copy of the Tender of Plea form used in Docket
Number 0102CR2402 is attached as Exhibit T.)

On September 19, 2007, Attorney Timothy Flaherty filed a motion to vacate Mr.
West’s plea in the Roxbury Division of the Boston Municipal Court. (A copy of that
motion is attached as Exhibit U.)

On or about September 21, 2007, Attorney Flaherty argued the motion in Roxbury
before Judge Milton Wright with an Assistant District Attorney from Suffolk County

present at the hearing. Judge Wright declined to act on the motion because Judge
Moriarty was the plea judge.
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On September 24, 2007, Attorney Flaherty appeared in Quincy District Court where
Judge Moriarty was then sitting. On September 24, 2007, Attorney Flaherty
requested to appear before Judge Moriarty for an unscheduled hearing on his motion.
Judge Moriarty agreed to hear from Attorney Flaherty on the motion on September
24, 2007.

The Suffolk County District Attorney’s Office had no knowledge of this September
24, 2007 hearing and was not represented. An ADA from the Norfolk County
District Attorney’s Office (Michael C. Connolly) was present for this hearing but had
been given no authority to appear on behalf of the Suffolk County District Attorney.
ADA Connolly had no prior knowledge of the substance of the matter at issue and
was never provided with a copy of Mr. West’s motion.

On September 24, 2007, Attorney Flaherty argued in support of that motion before
Judge Moriarty. (The transcript of that hearing is attached as Exhibit V.)

At the conclusion of the September 24, 2007 hearing, Judge Moriarty granted Mr.
West’s motion, stating to Mr. West’s attorney, “Okay. Tell him it was an early
Christmas present.” Judge Moriarty then endorsed Mr. West’s motion, as
follows:

“In the best interest of justice, motion to vacate is allowed. Moriarty, J 9-24-07.”

(An endorsed copy of that motion is attached as Exhibit W.)

Response to Judge Moriarty’s September 24, 2007 Order

Later on September 24, 2007, Mr. West was scheduled to appear before Judge
William G. Young in the United States District Court in Boston to be sentenced on
federal criminal charges on Criminal Number 06-10281-WGY. Mr. West faced an
enhanced federal sentence (262 to 327 months in federal prison instead only of 16 to
21 months) because of his conviction on Docket Number 0102CR2402.

When the Assistant United States Attorney, John T. McNeil (“AUSA McNeil”),
became aware, just prior to the federal sentencing hearing, that Mr. West’s state
conviction on Docket Number 0102CR2402 had been vacated, he requested and was
granted a continuance of the sentencing hearing until October 10, 2007.

AUSA McNeil later filed a “Government’s Status Report on Defendant’s Prior State
Conviction” dated October 2, 2007 with the federal court on Criminal Number 06-
10281-WGY. This “Status Report” was critical of Judge Moriarty’s handling of Mr.
West’s Motion to Vacate on his state criminal case, Docket Number 0102CR2402.
(A copy of the “Government’s Status Report on Defendant’s Prior State Conviction’
filed by AUSA McNeil is attached as Exhibit X.)

b
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On October 1, 2007, the Suffolk County District Attorney’s Office filed a petition on
behalf of the Commonwealth pursuant to G.L. c. 211, sec. 3 regarding Judge
Moriarty’s decision to vacate Mr. West’s conviction in Docket Number 0102CR2402.
This petition was docketed by the Court as SJ-2007-0463 (Commonwealth v.
Matthew West). (A copy of the Commonwealth’s Petition is attached as Exhibit Y.)

After that petition was filed, and while the matter was still pending before the Single
Justice, on October 9, 2007, Judge Moriarty issued an order vacating her prior order
allowing the motion to vacate. (A copy of Judge Moriarty’s October 9, 2007 order is
attached as Exhibit Z.)

On October 9, 2007, Supreme Judicial Court Justice Margot Botsford subsequently
dismissed the G.L. c. 211, sec. 3 petition as moot.

On October 10, 2007, Mr. West’s federal sentencing hearing took place on Criminal
Number 06-10281-WGY. Judge Young sentenced Mr. West to 15 years committed
in federal prison. At the conclusion of that sentencing hearing, Judge Young
commented on the events that had transpired relative to Mr. West’s state criminal
matter. (The transcript of Judge Young’s comments relating to Mr. West’s state
criminal matter is attached as Exhibit Al.)

A number of newspaper articles were published regarding the events that had
transpired in Commonwealth v. Matthew West, Docket Number 0102CR2402. (The
below-cited articles are attached as Exhibit B1.) Those articles included the
following:

e In an October 4, 2007 article titled, “Quincy judge in flap over sentence, US
says she called ruling a ‘present’ to drug defendant,” the Boston Globe
reported on Judge Moriarty’s handling of the Matthew West case.

e Inan October 4, 2007 article titled, “U.S. Attorney rips Quincy judge over
‘present’ to criminal,” the Boston Herald reported on Judge Moriarty’s
handling of the Matthew West case.

e In an October 10, 2007 article titled, “Judge reverses herself on conviction,
Prosecutors fought to have defendant face tougher penalty,” the Boston Globe
reported on Judge Moriarty’s decision to reverse her order vacating Matthew
West’s conviction.

e In an October 11, 2007 article titled, “Judge chastised for vacating assault
conviction, ‘Deviation from laws of the Commonwealth,’”” the Boston Globe
reported on Judge Moriarty’s handling of the Matthew West case.
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e Inan October 17, 2007 article titled, “The push to void old convictions vexes
DAs, Tactic may limit federal sentencing,” the Boston Globe reported on the
problems District Attorneys are facing with defendants trying to vacate old
convictions. This article referenced Judge Moriarty’s handling of the
Matthew West case.

e In an October 25, 2007 article titled, “Judging the judge,” Massachusetts
Lawyers Weekly reported on Judge Moriarty’s handling of the Matthew West
case.

The Commission submits that the above-described evidence would support a
finding that, after the decisions of the Appeals Court in Commonwealth v. Jaime
Estrada and Commonwealth v. Gabriel Estrada (Exhibit R), Judge Moriarty
addressed another Rule 30(b) motion filed in Commonwealth v. Matthew West
on an improper ex parte basis, and in a manner contrary to the clear hearing
and/or notice requirements of Mass.R.Crim.P. Rule 30 and its commentary. The
Commission submits that, through this conduct, Judge Moriarty violated
Canons 1A, 2A, 3B (2), 3B (4), and Canon 3B (7) of the Code.

The Commission also submits that the above-described evidence would support
a finding that, Judge Moriarty then knowingly and intentionally failed to respect
and comply with, and to be faithful to, the law by granting the Motion to Vacate
in Commonwealth v. Matthew West despite knowing that her order was
unlawful. The Commission submits that. through this conduct, Judge Moriarty
violated G.L. c. 211C, sec. 2(5)(b) and Canons 1A, 2A, 3B (2) and 3B (7) of the
Code.

Finally, the Commission submits that the above-described evidence would
support a finding that, through her misconduct in relation to Commonwealth v.
Matthew West, and because of the subsequent media coverage of her unlawful
order, Judge Moriarty failed to observe high standards of conduct and damaged
public confidence in her integrity and in the integrity and impartiality of the
judiciary. The Commission submits that. through this conduct, Judge Moriarty
violated Canons 1A and 2A of the Code.

Finally, the Commission submits that all of the above-described evidence would
support a finding that, by failing to comply with the law in a manner that consistently
favored one side over another in the cases before her (specifically, the defendants in
those cases), by consistently failing to grant the Commonwealth a full opportunity to
be heard according to the law, and, when the proper representative for the
Commonwealth was present, by treating that representative discourteously, Judge
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Moriarty’s above-described misconduct constituted a pattern evidencing bias against
the Commonwealth and a lack of impartiality.

The Commission submits that, through her conduct, Judge Moriarty failed to
observe high standards of conduct so that the integrity and independence of the
judiciary will be preserved, and failed to perform her duties without bias or
prejudice, in violation of G.L. c. 211C, sec. 2(5)(b) and Canons 1A, 2A, 3B (4),
and 3B (7) of the Code.

3. Rule 13B(1)(c) Acknowledgement

Judge Moriarty, by signing this Agreement, acknowledges that the evidence set forth in
the above Statement of Evidence, if presented to and accepted by a Hearing Officer at a
Formal Hearing as clear and convincing, would support a finding that she violated G.L. c.
211C and the Code of Judicial Conduct, as alleged by the Commission above.

On June 9, 2010, the Commission issued a Statement of Allegations to Judge Moriarty in
Complaint Numbers 2007-89 and 2007-108.

Pursuant to Commission Rule 6L, Judge Moriarty submitted a written response to the
Statement of Allegations issued to her by the Commission in Complaint Numbers 2007-
89 and 2007-108.

Judge Moriarty’s written response took the form of a June 29, 2010 letter to the
Commission’s Chairman, Judge Stephen E. Neel. The Commission received this written
response on June 30, 2010.

Pursuant to Commission Rule 13B(2), the Statement of Allegations issued by the
Commission and Judge Moriarty’s written response to the Statement of Allegations are

included in this submission.

However, at Judge Moriarty’s request, her letter responding to the Statement of
Allegations also appears below:
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JUN 3 ¢ 200

June 29, 2010

Stephen E. Neel, Chairman
Commission on Judicial Conduct
11 Beacon Street, Suite 525
Boston, MA 02108

RE: Complaint Nos. 2007-89 and 2007-108
Dear Judge Neel:

Thank you very much for the opportunity to respond to the charges contained in the
Commission’s Statement of Allegations. I will attempt to respond to each of the allegations, and I
request an opportunity to be heard in person.

1. Alien Warnings

I concede that I did not provide the full statutory warnings to the defendants referenced in
January, 2005.' At that time, the law was unclear as to whether the full wamnings had to be provided
in the colloquy to citizens who would not suffer adverse consequences under the statute.

Indeed, the Supreme Judicial Court has determined that a judge must be reversed in accepting
aplea without giving the statutory warnings only if the defendant can demonstrate that he or she may
face one of the enumerated consequences contained in the statute. See Comm. v. Berthold, 441
Mass. 183 (2004); See also, Comm. v. Casimir, 68 Mass. App. Ct. 257 (2007); Comm. v. Barreiro,
67 Mass. App. Ct. 25 (2006); Comm. v. Agbogun, 58 Mass. App. Ct. 206 (2003).

At that time and subsequent to that time, there have been hundreds of decisions by the
Appellate Courts in Massachusetts concerning a judge’s duty to provide alien and other necessary
warnings in his/her, plea colloquy. (See Exhibit I). These cases reflect appellate decisions on a
matter of law and do not represent an intentional violation of the canons of judicial conduct. I did
sign the section of the tender of plea form that certified that  addressed and informed each defendant
of the consequences of the tender of plea if he was an alien. The certification was not correct, but
the act was not intended to be untruthful. It was a form that I signed, a form that is used to guide a
judge through the colloquy and disposition of the tender of plea. I signed the form to ensure that [
completed the requirements. Knowledge of the place of birth of each defendant, I believed,
completed the section’s requirement. In retrospect, I should have marked the section, “citizen” or
something of equal value. I was not attempting to establish an untruthful record.

1

These incidents occurred 5 ¥ years ago, and I have changed my practice for many years and
in hundreds of pleas and colloquies.
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Of more importance, however, is that when I was informed by the Office of the Attorney
General that my interpretation of the statute was incorrect and I was required to give the full statutory
warning in each case, I have been doing just that. On January 26, 2006, I provided the full warning
to each of the three defendants. have provided the full warning for the last 4 % years, and there has
not been one complaint since January, 2005.2

2. Colloquy

1 admit, as well, that in two cases in September, 2003 in accepting a tender of plea, I failed
to verbally inquire whether the defendants were under the influence of drugs and alcohol.

Again, this legal issue has been the subject of numerous appellate decisions. The appellate
case law is replete with decisions concerning the adequacy of the colloquy, even after the judge
signed the tender and certification. (See Exhibit 2). -Just last month, the Supreme Judicial Court
through Justice Ireland reiterated that a motion to vacate a plea should not be allowed unless the
three constitutional rights contained in the statute had not been provided. Comm. v. Hubbard, 457
Mass. 24 (2010).

The position taken by the Commission is contrary to what I believed, at the time, was the
most natural reading of the certification. The second sentence of the certifications begins, “I made
appropriate inquiry....” The most natural reading to me, at the time, was that I was required to
“ma(k)e appropriate inquiry” into the mental capacity of each defendant to enter into the plea. To
satisfy this requirement, I proceeded under the belief that I was required to ask a direct question
concerning the defendant’s consumption of “drugs, medication, liquor or other substances.” In my
view at the time, resolving this issue by situational inference would reflect uncertainty. My belief
was that the court must probe into the relevant inquiry with a direct question that asked each
defendant whether he had consumed any alcohol or drugs. I'believed that this question was required
in order to find that the defendants voluntarily entered into their pleas. Idid not believe that it was
permissible, as suggested by the Commission’s statement of Allegations, that I could make the
certification “merely” because I “was satisfied that each defendant was ‘not under the influence of
any drugs, medication, liquor or other substance that would impair his or her ability to fully
understand those rights’ on the date of their pleas.”

In Comm v. Correa, 43 Mass. App. Ct. 714 (1997), the Appeals Court stated that, to
determine whether a defendant’s plea is voluntary, the court should conduct a “real probe of the
defendant’s mind,” which should include a determination of ““whether the defendant was under the
influence of alcohol or drugs.” Id. at 717-718. In the context of a motion for a new trial, the
Appeals Court decided in Comm v. Estrada, 69 Mass. App. Ct. 514 (2007), that absent any
indication of impairment the failure to make the inquiry will not provide, as matter of law, a right

2

The issue with regard to alien warnings was not unique to me and was the practice of a
number of judges at Chelsea District Court. The letters from retired Justices Alan Jarasitis and Paul
Buckley make clear that we all discussed this legal issue at the Chelsea District Court and had all,
incorrectly, followed the same procedure. (See Exhibits 3 & 4).
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to relief. The court stated,

“(a)bsent some indication that the defendant’s judgment is impaired
by alcohol, drugs or medication at the time of his admission or plea,
particular questions from the judge probing that possibility, while
helpful, are not essential to establishing the intelligence and
voluntariness of the admission of the admission or plea. Much more
probative are the judge’s observations of the defendant during the
colloquy, particularly the defendant’s interactions with his attorney
and the judge and the manner in which the defendant follows and
responds to questions posed. Ordinarily, the judge may infer from
these observations the defendant’s understanding and competence to
enter an admission or plea.” (Footnote omitted)

Id. at (2007). And the court noted that, ““(t)he mere fact that the defendant “had any drugs or alcohol
in this system’ does not render the defendant incompetent or his plea involuntary. What is important
is whether the defendant’s understanding is so impaired by alcohol, drugs or medication as to render
him incapable of rational judgment.” Id at n.7. But, at the time, I understood the language of the
form as requiring, as matter of law, that  make the determination, and in a direct and unambiguous
way. I vacated the pleas because of my understanding and the demonstrated showing through the
transcript that, contrary to what I believed was required, I did not make the “appropriate inquiry.”
The Appeals Court has explained the context of what questioning is required. My interpretation was
different. My legal reasoning should not be characterized as being “not true.” More importantly,
since the Appeals Court decision, I always make a specific note on each plea regarding this portion
of the colloquy. ?

Finally, I could not have ruled on Jamie Estrada’s motion on July 6, 2006. The defendant’s
motion is dated July 6, 2006. Notice of the motion was delivered, in hand, to the Norfolk County
District Attorney on July 7, 2006. My endorsement of the allowance of the motion is made on the
page dated by defense counsel as July 6, 2006. The Commonwealth’s motion for clarification,
Exhibit Q, states that, as of October 11, 2006, my ruling had not been entered on the docket. The
Commonwealth references an exhibit, but it is not part of the record. Each docket does place the date
of my decision as having occurred on July 6, 2006. But, these are typewritten entries. Respectfully,
the docket entries must have been reconstructed. And, the reconstruction must have used my
endorsement on the page of the date the defendants’ motions were drafted as the date of my decision.

3

With regard to the allegations regarding ex parte communications concerning these cases,
upon receipt of the letter I did call Suffolk County/ADA Christina Miller to discuss procedural and
scheduling issues. I was not attempting to gain any tactical advantages. It was not a violation of
Cannon 3(b)(7)(A).

With regard to the allowance of the motions, both presented the same issues in open court

and one as an emergency motion. I should not have acted upon them without the presence of the
Suffolk County District Attorney, but a Norfolk County District Attorney was present.
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I did consult with my colleagues. My counsel’s statement to the Commission, a conveyance of my
statement to him, was the truth. I understand that docket entries generally control, but the evidence
reveals that in the administrative duty of reconstructing the docket, there was an error. I could not
decide a motion on a date prior to when counsel for the defendants appeared before me.

3. Mathew West

I fully concede that I should not have allowed the motion to vacate for Mathew West. But,
I would like to place that inappropriate decision in context.

Defense counsel had represented that all of the relevant parties were not objecting to the
allowance of the motion-the Suffolk County District Attorney, the United States Attorney, and the
Federal District Court Judge. (See Transcript attached as Exhibit 5).*

Further, I was in the midst of a of a heart attack during the hearing. Due to my impaired
medical condition, I made an error in judgment allowing the motion to vacate. After my
hospitalization and upon review of the transcript of the hearing, I sua sponte vacated my decision.
When I reviewed the transcript, I did not recall most of the hearing but I do remember trying to ask
questions so no one would see that I was ill while I tried not to pass out. Irecall thinking I just need
to get off the bench, and I allowed the motion in error. Ido not recall even reading the submissions
or which document I signed. On September 24, 2007, my judgment was impaired by my medical
condition including dizziness, lightheadedness, chest pain, uncontrolled hypertension, fear, anxiety
and inability to make appropriate decisions.

I understand and state emphatically that I should never have taken the bench that day. I
should not have heard cases and or made rulings that day. I was driven home by a court officer and
my husband took me to the emergency room at New England Medical Center as a result of my
condition. A copy of the emergency room record has been provided to the commission.

A brief summary of my medical issues leading up to the day of the West case are as follows.
As a result of abdominal surgery to remove a uterine mass in June, 2007, while at the hospital I
began to experience tachycardia (rapid heart rate). I underwent several tests to rule out post-
operative embolism and was released from the hospital. While recovering, I continued to have this
heart issue which caused dizziness, lightheadedness, exhaustion and hypertension. In late August,
2007, I was taken to the hospital emergency room as a result of severe heart symptoms. I was
admitted to New England Medical Center to undergo testing and for medical treatment for the
tachycardia and chest pain. During the echocardio stress test, the front wall of my heart stopped.
[ was taken to the Operating Room for a cardiac catherization procedure. I was advised that I had
a blockage in the coronary arteries. After five or six days of treatment and testing, I was released

4

Similar to the motions in the Estrada matters, it was error for me to hear this motion without
a representative from the Suffolk County District Attorney being present, but I accepted the
representations of defense counsel and the Norfolk County Assistant District Attorney who was
present.
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from the hospital with a cardiac treatment plan including a cardiac loop monitor which I wore
everyday. I'was told to send in transmissions when I experienced any heart symptoms. (See Exhibit
6).

Several days leading up to the September 24, 2007, West case, I had been suffering from
chest pain but assumed it would be resolved with the new medication. When I arrived at court on
September 24, 2007, I was not feeling well. Twas told by Judge McGovern that I didn’t look well
and should go home or to the doctor. Idid not want to leave my session work to another judge, and
I'thought the heart issues would subside with the medication. Idid send a heart monitor transmission
via phone and discussed the symptoms. Iwas told to take the medication and send another monitor
transmission in twenty minutes. The first transmission was at 11:10 a.m, and the second
transmission was at 11:29 a.m. when the symptoms were worsening. I was advised to call 911. I
did not want to go to the nearest hospital, Quincy Medical Center, where the ambulance would be
required to take me. I wanted to go to the emergency room at New England Medical Center (New
Tufts Medical Center). A court officer drove me home from court, and my husband drove me to
New England Medical Center emergency room. The first EKG showed elevated ST waves
indicating an abnormality, possibly ablockage in the heart. Again, I was taken to the operating room
for an emergency cardiac catherization where again coronary artery blockage was found. I was
admitted to the hospital. The diagnosis was possible unstable angina, coronary artery disease,
hypertension, gastrointestinal reflux disease and further tests were ordered. I have had further
medical issues since this date including several strokes as evidenced by the June, 2009 MRI and both
carotid artery and heart surgery. (See Exhibit 7).”

While my medical condition(s) (see Exhibits 8, 9, 10, 11 &12) and my acceptance of the
representations of defense counsel do not excuse my legal error, I hope you will consider the context
in which it was made.

4. Pattern of Bias
I concede that I made legal errors in 2003 and 2005 on the alien wamings and colloquies

which never adversely affected a defendant or the Commonwealth, but there have been no further
complaints on either issue for over 5 % years. I have corrected the legal mistakes I made at that

5

Exhibit 7 is a letter from my primary care physician. In the letter, Dr. John M. Mazzullo
states:

“It is apparent that Judge Moriarty was affected by her coronary disease on the morning of
September 24, 2007. She would have experienced pain, fear and anxiety as a result of her cardiac
condition. Many patients demonstrate an inability to focus and an ambivalence over whether to
remain in a safe environment (in this case the courthouse) or to leave and seek treatment. Cardiac
patients also tend to delay treatment in the hope that the symptoms will abate. The cardiac episode
of September 24" would negatively affect Diane’s memory, comprehension, and decision making
ability.”
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time.®

I conduct myself fairly and impartially to all parties. I am not prejudiced or biased against
the Commonwealth. As a judge for almost twelve years, I have always attempted to balance the
interests of those who appear before me. In the Fontina case, I accepted the defendant’s plea and
terms of disposition. In Delgado, I rejected the defendant terms of disposition. In Rodriguez, I
accepted the disposition requested by the defendant and the Commonwealth. In the case of Jaime
Estrada, [ rejected the dispositional terms offered by the defendant. I rejected the dispositional terms
offered by Gabriel Estrada. In the West case, I also rejected the dispositional terms suggested by
West. I do not harbor a bias against the Commonwealth. (See affidavits of Police Prosecutors
(Exhibit 13) and former Suffolk County District Attorneys (Exhibit 14)). (See also attached copies
of my evaluations (Exhibits 15, 16, 17 & 18)).

5. Discourteousness

The Commission asserts that I violated the Code of Judicial Conduct in the manner that I
responded to the Commonwealth’s request the I provide the so-called alien warnings. I understand
that the Commission can inquire into the conduct of a judge which occurred more than one year prior
to the date of a complaint. Yet, as to the allegation that I was discourteous, I am disadvantaged in
responding to the allegation. Reproduced in the Statement of Allegation is my exchange with the
prosecutor. It is a moment in time in the course of a colloquy. It is advanced that the prosecutor first
objected, but the exchange is stripped of this context, and, at least in the case of Commonwealth v.
Anthony Fontina, what has been reproduced suggests that the prosecutor had, at least once before,
made an objection. The context of how I responded to this objection or what exchange occurred is
not part of the Statement of Allegations or the exhibits. It is suggested that, in the case of
Commonwealth v. Jennifer Delgado, I “(Exclaim[ed]),” “Well, Make a record! I just told you I
wouldn’t do it. Take it up!” I do not recall the specific exchange, but it would not be my practice to
vehemently tell the Commonwealth to do, or not to do, a particular act. Having said that, if any
exchange between a judge and a litigator becomes heated or contentious, it is the judge’s
responsibility, I acknowledge, to control the particular situation and ensure that both decorum and
order are maintained. Respectfully, in faimess, it has not been demonstrated that I have exhibited a
pattern of discourteous treatment toward the Commonwealth, and the abstracted record should not
be a basis on which to proceed with a formal allegation.

6. Mass.R.Crim.P 12(c)(5)

The Commission in its Statement of Allegations alleges that | violated Cannons 1A, 2A, and
3B(2), by “fail[ing] to adhere to Rule 12C (5) of the [Massachusetts] Rules of Criminal Procedure
and to established precedent when [I] granted the motions to vacate in the Estrada cases.”
Respectfully, Rule 12C(5) governs the court’s obligation to determine the voluntariness of a plea and

6

I would suggest that those legal mistakes made many years ago are now stale, have been
changed in my practice since then in literally hundreds, if not thousands, of cases, and should not
now serve as evidence of bias against the Commonwealth so many years later.

22

22



the factual basis of the charge. In addition, it informs the court that at the end of the hearing, a judge
must state “the court’s acceptance or rejection of the plea or admission.” Rule 12(c)(5)(B). The rule
does not govern the context to which it is applied.

7. Sanction

While assuming responsibility for the legal errors I have made, I feel that any suspension is
fully disproportionate to my mistakes. Iimmediately changed my practice when corrected. Chief
Justice Connolly has assigned me to be mentored by Justice Robert Rufo of the Superior Court, and
I have learned from his advice and suggestions. (See letter from Justice Robert Rufo (Exhibit 19)).
Since 2006, I have attended 25.5 days of judicial training/education. I also believe that my many
years of hard work and dedication to the work of the judicial system far outweigh any of the legal
errors which I made. (See affidavit of First Justice Mark Coven (Exhibit 20) and Exhibits 21-25).

I fully accept responsibility for my legal mistakes; [ have adjusted my practice; but, I do not
believe a suspension is warranted.

Sinc_;pqu, //

Hon. Diane E. Moriarty
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4. Rule 13B(1)(d) Recommendations for Discipline

The Commission and Judge Moriarty respectfully recommend to the Supreme Judicial
Court that the following constitutes appropriate discipline for the misconduct alleged
above:

e.

Judge Moriarty shall be publicly censured, pursuant to G.L. c. 211C, sec. 8(4)(e).

Judge Moriarty shall be subject to monitoring by the Commission for a period of at
least one year following the effective date of the Court’s Order accepting this
recommendation for discipline. At the sole discretion of the Commission, this period
of monitoring may be extended for up to one additional year. During the period of
monitoring, the Commission will, through appropriate means, monitor Judge
Moriarty’s handling of the matters that come before her.

Judge Moriarty shall conform her handling of the various civil and criminal matters
that come before her to the requirements of the applicable statutes, rules, and case
law, and to the Code of Judicial Conduct.

Judge Moriarty shall sign any necessary medical waiver(s) and during the period of
monitoring, Judge Moriarty shall meet with her treating physician on at least a
quarterly basis, comply with her treating physician’s prescribed treatments, and
arrange for her treating physician to provide written quarterly reports directly to the
Commission, stating:

i. that he has seen and examined her;

ii. any medical conditions Judge Moriarty is suffering from that might affect her
ability, physically or mentally, to discharge her judicial responsibilities;

iii. her compliance with any prescribed treatments;

iv. that he has discussed with Judge Moriarty her ability, physically and mentally, to
discharge her judicial responsibilities; and

v. his opinion with regard to her ability to do so.

During the period of monitoring, Judge Moriarty shall meet regularly with a mentor
judge designated by the Commission, at intervals to be determined by the
Commission in consultation with the mentor judge. Judge Moriarty’s meetings with
the mentor judge shall include at least one face-to-face meeting every three months.
The mentor judge shall report to the Commission every three months regarding his or
her meetings with Judge Moriarty.

24

24



f. Judge Moriarty shall agree that the following press release will be issued upon the
effective date of the Court’s Order accepting this joint recommendation:

On [DATE], the Commission on Judicial Conduct and Associate Justice of the
District Court, Diane E. Moriarty, filed with the Supreme Judicial Court a
Conditional Submission Upon Acknowledged Evidence (attached) pursuant to
G.L. c. 211C and Commission Rule 13B on Commission Complaint Numbers
2007-89 and 2007-108.

Complaint Number 2007-89 was filed by the Supreme Judicial Court. Complaint
Number 2007-108 was filed anonymously.

These complaints included allegations that Judge Moriarty conducted improper
ex parte hearings, displayed discourtesy toward parties appearing before her,
created an appearance of bias and lack of impartiality, and failed to be faithful to
the law in connection with her handling of several District Court criminal matters
from January 18, 2005 to September 24, 2007.

After a thorough investigation of these complaints, the Commission issued a
Statement of Allegations to Judge Moriarty on June 9, 2010. Judge Moriarty
provided the Commission with a written response to the Statement of Allegations
on June 30, 2010 and, pursuant to Commission Rule 6L, made a personal
appearance before the Commission on July 20, 2010 with her attorney, Daniel W.
O’Malley, Esq.

By Order dated [DATE], the Supreme Judicial Court accepted the joint
recommendation on Complaint Numbers 2007-89 and 2007-108 and publicly
censured Judge Moriarty for violating General Laws Chapter 211C, Section
2(5)(b) and Canons 1A, 2A, 3B (2), 3B (4), 3B (5) and 3B (7) of the Code of
Judicial Conduct (SJC Rule 3:09). Judge Moriarty is subject to conditions and
further monitoring by the Commission for a period of up to two years from the
effective date of the Court’s Order.

The Commission’s statute and rules are available on the Commission’s website:
Www.mass.gov/cjc .

No statement or comment regarding this disposition other than the above press release
will originate from the Commission or Judge Moriarty. If any misleading

information becomes public through the acts of either party, the other party may issue
such statements as are appropriate to clarify the matter.

g. If, atany point during the period of monitoring, the Commission believes that Judge
Moriarty has violated any of the above terms and/or believes that Judge Moriarty
suffers from a physical or mental disability affecting her judicial performance,
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evidence of such violation and/or disability may be presented to the Court, so that the
Court may consider an appropriate remedy.

5. Rule 13B(1)(e) Agreement of the Commission and the Judge

The Commission and Judge Moriarty agree that (i) if the Supreme Judicial Court accepts
their agreed recommendation for discipline, the decision of the Supreme Judicial Court
will constitute the final disposition of the case; and (ii) if the Supreme Judicial Court does
not accept their agreed recommendation, the Commission will proceed to consider and
dispose of the complaint in accordance with the Rules of the Commission.

Rule 13B(1)(f) Waiver of Confidentiality

Judge Moriarty, by signing this Agreement, waives any confidentiality rights that would
preclude submission of the matter to the Supreme Judicial Court, including the items
submitted herewith.

Rule 13B(1)(q) Impoundment

The Commission and Judge Moriarty agree that this submission shall be impounded by
the Supreme Judicial Court unless and until the Supreme Judicial Court accepts the
recommendation set forth herein.

Judge Moriarty requests that, if the Supreme Judicial Court accepts the agreed
recommendation for discipline, the Court order the continued impoundment of her
medical records, which were referenced in her response to the Statement of Allegations
as Exhibits 6, 8, 9, 10, 11 and 12 and were included in this submission. The Commission
has no objection to Judge Moriarty’s request for continued impoundment.

Rule 13B(2) Submission Under Seal

This submission is submitted to the Supreme Judicial Court under seal and consists of the
following:

1. This Agreement;

2. Copies of Commission Complaint Numbers 2007-89 and 2007-108;
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3. A copy of the Statement of Allegations Issued to Judge Moriarty by the
Commission in Complaint Numbers 2007-89 and 2007-108 (excluding
referenced exhibits4) :

4. The Exhibits referenced in the Commission’s Statement of Evidence;

5. A copy of Judge Moriarty’s written response to the Statement of Allegations
(including referenced exhibits);

6. G.L.c.211C;
7. The Rules of the Commission on Judicial Conduct; and

8. The Code of Judicial Conduct (Supreme Judicial Court Rule 3:09).

Respectfully Submitted,

by:

Stephen E./Neel,
Chairman
Commission on Judicial Conduct

Howard V. Neff, III,
Staff Attorney

Commission on Judicial Conduct
BBO # 640904

4 The exhibits referenced in the Statement of Allegations are identical to the exhibits referenced in the Commission’s

Statement of Evidence, which were enclosed with this submission. The exhibits referenced in the Statement of
Evidence are identified by the same letter (i.e. Exhibit A, B, C) as they are when referenced in the Commission’s
Statement of Allegations. For reasons of efficiency, this submission does not include a duplicate set of exhibits.
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Dated: September 9, 2010

Line

Hon. Diane E. Mofiarty

~

Attorney Daniel W. O’Malley,
Counsel for Judge Diane E. Moriarty
Daniel W. O’Malley, P.C.

1266 Furnace Brook Parkway
Quincy, MA 02169

BBO# s 24%3
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COMPLAINT
NUMBER
2007-89
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0CT 25 2007

SupremE Jubiciar Courr
JOHN ADAMS COURTHOUSE

MARGARET H. MARSHALL
CHIEF JUSTICE

October 25, 2007

Confidential

Robert J. Guttentag, Chairman

Commission on Judicial Conduct _ _

11 Beacon Street, Suite 525 - -
Boston, MA 02108-3006 . - - '

Dear Mr. Guttentag:

The enclosed materials concerning a Judge in the District Court Department of the Trial
Court were sent to me by Chief Justice Lynda M. Connolly in compliance with the provisions of
S.J.C. Rule 3:09, Canon 3 (D)(1). After consultation with the Justices, I forward them to you for
such action as the Commission on Judicial Conduct deems appropriate.

Yours sincerely,

MM

Margar H. Marshall

cc:  Chief Justice Robert A. Mulligan (without enclosure)
Chief Justice Lynda M. Connolly (without enclosure)
Judge Diane E. Moriarty (without enclosure)

ON‘E PEMBERTON SQUARE, SUITE 2200, BOSTON, MASSACHUSETTS 02108-1735
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Trial Court of the Commontvealth ot 9572

Bistrict Court Pepartment

Administrative Office
Two Center Plaza, Suite 200 TEL: (617) 788-8810

Lynda' M. Connolly BOStOn, MA 02108-1906 FAX: (617) 788-8985
Chief Justice : _ A TTY: (617) 788-8809

“October 17,2007

Honorable Margaret H. Marshall
Chief Justice

Supreme Judicial Court

One Pemberton Square, Suite 2200
Boston, MA 02108-1735 ' -

CONFIDENTIAL
Dear Chief Justice MarshaH:

On September 24, 2007, Honorable Diane E. Moriarty, who is appointed to the Wareham
District Court and regularly sits in the Quincy District Court, allowed a motion to vacate the
defendant’s conviction and withdraw his October 2, 2001 guilty plea in Commonwealth v.
Matthew West, Roxbury Dist. Ct. No. 0102CR2402. The propriety of that ruling was
subsequently the subject of both a G.L. c. 211, § 3 petition before Justice Margot Botsford as
Single Justice in Commonwealth v. Matthew West, SJ-2007-0463, and comment in sentencing
proceedings before Judge William G. Young in U.S. v. Matthew West, Criminal No. 06-10281-
WGY. A copy of the transcript of the September 24 motion hearing, as filed in the Single
Justice matter, 1s enclosed at Tab 1.

On October 9, 2007, after reviewing that transcript, Judge Moriarty vacated her earlier
decision. Later that day Justice Botsford dismissed the G.L. ¢. 211, § 3 petition as moot.

Also on October 9, I met with Judge Moriarty and her counsel, Daniel W. O’Malley, who
reviewed the sequence of events in this matter. Prior to that meeting I was aware that, shortly
after making her ruling on September 24, Judge Moriarty had left the courthouse with chest
pains and had gone to the emergency room of a local hospital (New England Medical Center),
where she was subsequently admitted. (This followed an earlier incident of cardiac tachycardia
in August 2007 that had resulted in Judge Moriarty’s admission to the hospital and her absence
from work for a week.) During our meeting Judge Moriarty told me that on September 24 she
had experienced an onset of significant chest pain, nausea and lethargy prior to hearing the
motion, but that she had wanted to complete her morning’s work by heanng this and another
matter before leaving the courthouse shortly after noontime.

Judge Moriarty also informed me that she would be undergoing further medical tests on
October 12 in order to determine whether her medical condition is variant angina affecting the ' !
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Honorable Margaret H. Marshall
October 17, 2007
Page2

coronary arteries or microvascular disease involving the smaller blood vessels. I asked Judge

Moriarty not to return to work until after those medical tests. We also discussed the next steps I

was considering including corresponding with the Supreme Judicial Court about these matters.
Later that day I received the letter enclosed at Tab 2, which I had requested from her counsel

The followmg day, October 10, I wrote_ to Judge Moriarty concerning her future sittings;
a copy of that letter is enclosed at Tab 3. Also on October 10, Judge Young commented on Judge
Moriarty’s original decision, when he 1mposed sentence in the Federal case. A copy of his
remarks, excerpted from the court transcript, is encIosed at Tab 4.

_ Iam of course concerned about Judge Monarty s health at tlns time and mindful that an
1mpendmg medical crisis may have affected her judgment on September 24. At the same time, I
am greatly concerned about the appearances of impropriety created by this matter and their
_ impact on the District Court and ultimately on all of the Massachusetts judiciary. In light of the
related issues that were raised in Commonwealth v. Estrada, 69 Mass. App. Ct. 514 (2007), and
Commonwealth v. Anthony Fontina et al., SJ-2005-0039, I feel that I am obligated by Supreme
Judicial Court Rule 3:09, Canon 3(D)(1), to bring this matter to your attention. - It raises . -
questions of non-compliance with decisional law contrary to Canons 2(A) and 3(B)(2), the
appearance of bias contrary to Canon 3(B)(5), and possible ex parte commumcatlons contrary to

Canon 3(B)(7).

Judge Moriarty is presently on medmal leave. I have determined that she cannot retum to

the bench until she presents a letter from her physician clearing her to resume her duties.

Further, I have determined that prior to being assigned to sit in any session, slie must complete a
review of all of her work during the period from the onset of her cardiac illness in August
through Friday, October 5, 2007, the last day she sat. -Additionally, the Administrative Office of
the District Court is undertaking a review of randomly selected tape recordings of Judge
Moriarty’s sessions over the last year to determine if there is a need for continuing professional
development in any areas of District Court jurisdiction.

I have arranged with Superior Court Judge Robert C. Rufo, a former District Court
colleague, to work as a mentor to Judge Moriarty, meeting with her periodically to discuss, inter
alia, the need to ensure that all her work reflects appropriate procedural safeguards that protect
the rights of all and avoid the appearance of impropriety. Ihope too that Judge Monarty S
respect for the great privilege we enjoy as District Court judges, her respect for the
Constitutional principles we each have sworn to-honor and uphold, and her respect for the law -
will allow her to absorb Judge Rufo’s sound advice especially regarding the need to balance
compassion with, above all, adherence to the law in all matters that come before us.

_ Judge Moriarty is well regarded for her work ethic and for her efforts in the Quincy -
District Court Drug Court session. She is anxious to return to work, but prior to returning to the
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Honorable Margaret H. Marshall
October 17, 2007
Page 3

District Court sitting schedule, she must meet with Regional Administrative Judge Paul C.
Dawley and me to discuss appropriate future assignments. If you need any further information
regarding this matter, please do not hesitate to-contact me. o '

Sincerely, |

- Ly7%da M. Conn%

Chief Justice of the Distri¢t Court

cc: .Honorable Robért A. Mulligan, Chief Justice for Administration and Management

Honorable Diane E. Moriarty
Daniel W. O’Malley, Esquire
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[9:33 am.}

COURT:

“Transcript
Commonwealth v. Matthew West, No. 0102CR2402
Quincy District Court, Courtroom A
Monday, September 24, 2007
Justice Diane Momarty

Yes?

COURT OFFICER: He wants to speak to you on a case, did you want to confirm it now before?

COURT:

COURT:

DEFENSE:

COURT:
DEFENSE:
COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:
DEFENSE:
COURT:

DEFENSE:

On a?

' COURT OFFICER: It’s got nothing to do with a jury trial.matter.

On a case with the D.A. that’s pending?

It’s, actually it’s an old case from Roxbury, Judge, and I apologize for bringing it
here today, but it is a matter of a little bit of urgency, if you have a minute for me.
This is a case from 2001 in Roxbury District Court that you presided over. -
You’re not going to expect me to remember this, correct?

I know that you won’t, Judge.

Thank you.

You may, I tried to get to you last week and I understand that you were in
training. And I appeared before Judge Wright in the Roxbury District Court on it-

Yeah.

And he was inclined to act on the motion but he instructed me to speak with you.
The papers are in Roxbury, but in sum, Judge, here’s what the situation is.

[ told him if he didn’t plead guilty, he’d go to jail?

No, the attomey, according to him-

Good. Okay.

Here’s what the situation is with respect to Mr. West, Judge. He is scheduled for
sentencing today in the federal court in front of Judge Young. He was convicted
several months ago after jury tnal in the Federal District Court of possession with
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. COURT:.

' DEFENSE:

COURT:

DEFENSE:

COURT:

.DEFENSE:

| COURT:

DEFENSE:

‘intent to distribute a small amount of cocaine. His case is an offshoot of the

Boston Police corruption case involving Roberto Polito. Mr. West was alleged to

. have hosted the unlicensed stripper parties, and the federal government believed

that he maintained the guest list. They then selected him -- well, my argument is

~ they selected him for prosecution, a govemment witness solicited purchase of

cocaine from him. He on two occasions sold a total of 750 dollars of cocaine to
the government witness. They concluded the investigation with the Boston

Police, and then came to see West. He admitted his involvement, but refused to

cooperate.- They subseqilently indicted him and detained him, and he went fo trial
on that basis. Because of tliis plea in the Roxbury District Court which was an
assault and battery, he i is subject to a career offender- :

~Who’s the lawyer? Do you remember‘7

The papers are there, I looked at it, 'm not sure who the lawyer was, Judge. It
was bar counsel I think. But because of this conviction in:the Roxbury District
Court, his sentence guidelines go from 15 to 21 months to 262 months. Judge,

you’re~
Thxs isn’t - was not his only felony charge nght? He s had prevxous—

When he was 22 years old, he served time in Vlrgxma for distribution of cocaine.
This happened when he was about 35 or 50+

Okay.

-this assault and battery. He was trouble free, Judge, since his release from
incarceration in Virginia.

And how long did he do in Virginia?

He got -- he got a pretty heavy sentence. . He sold, you know, four grams of
cocaine to an undercover. He got ten years, was told he’d be paroled in eight
months, but he did four years. When he got out, he then got a job at UNICCO .
Service Company. He bought a home in Saugus. He’s engaged to be married to-
Tatiana Hall. He’s got a ten-year-old daughter and a one-year-old son that was
born just after he was arrested on this. He -- this case speaks to what’s wrong

_'w1th the federal sentencing guidelines, J udge and I think Judge Young recognizes
that. Judge Young ruled in a case that was decided in the First Circuit in 2006,

U.S. v. Teague, that he concluded that even though a person was a career
offender, that he should be sentenced according to the post-Booker statutory
guidelines, and not be subject to what he called an excessive penalty. And I think
this is a similar case. And what I’m just trying to do is give Judge Young
something to hang his hat on so he can sentence the defendant appropriately with
the guideline provisions that apply to him. Essentially what happens is, because
of this conviction, the government-
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COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

" DEFENSE:
- COURT:

" DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

I know.

"Yeah. -

[ know.

I didn’t know-

But I didn’t - [ don’t, did you get a copy of the colloquy?
-There;é no audiotape of the colloquy.

Tinuny_mgherty says I didn’t do it right.

Well- |

I'm not sure about that. 1 always made sure that ;did it.
The one unusual thing on the docket, Judge, is that-

Is there a green sheet?

There’s a green sheet.

Yeah.

But on the docket it says, “Colloquy given in court to defendant,” and I don’t

usually see that in dockets. Which -- and I don’t know the reason for it. It was .

just unusual to me. So I don’t-

Was that -- that might have been the new clerk.

Yeah, it could have been.

Do you know who the new clerk -- we had a ton of new clerks come in in
Roxbury at the time, so I don’t know-

Essentially, Judge, the only basis-
-but the green sheet has my signature on it, right?
I'm sure it does, yeah.

Mmmhmm.
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~ DEFENSE:

. COURT:

DEFENSE:

" COURT:

 DEFENSE:

COURI: :

DEFENSE:

- COURT:

 DEFENSE:

' COURT:

DEFENSE:

- COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

The only basis for the defendant moving fo vacate the conviction is that he wasn’t

advised of the possible sentencing enhancement potential were he to plea to the
assaultandbatteryas acnmeofmolenee. Andecsentlallythefactsare- '

~ Imean, Idon’thaveto gweh:mﬂ:atforsomeﬂnngthatmghtoccurmtheﬁmne )

Ionlyhave to glvelnmwhathecando forstatehme, nght?

You m1ght be right, Judge, you maybe nght, but-

Well, butthereasonl’m ashngyouﬂtecequeshonswl;ustgottnmedoveron
doing this. They said I didn’t make - I did the appropriate colloquy. I didn’t

have to ask them if they’ve had any drugs or alcohol. Ididn’t have to telt them
 that they mlght in the future havea pmblem with federal gmdelme sentencmg. ’

Mmmhmm. -'.;

Becanse I just ailowed amotion to withdraw a plea in Chelsea based on similar —
he also had LN.S. problems, and the Appeals Court two months ago told me that I

dldn’t have to do any of those thmgs That’s what my problem is.

Well in the interest of Jjustice, Judge, 1 thmk you have discretion to vacate, and I
would only suggest that the fact~ , .

Except now you want to, hmm. What is the D.A. Did you ﬁle w1th the DA?
1did, yeah, Jonathan Tynes, the supemsmg D.A. overthere-
Whatdidhesay?_ | |

He says- |

He didn’t ﬁle an ohpo‘sition, hecauee, Itell you, they took me up in Chelsea.
Yeah, he tells me that, for the record, what he would doishe would just object for

the record, but he would not make a strenuous argument, and that’s what his
position was in front of Judge Wright. I think-

I wish I had evidence of that. )
Tynes and I have discussed this.
Yeah, I know.

I can give you the sentencing guide — the pre-sentence report on Matt West. I
have a copy of it with me where they go through the whole thing.
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COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

Yeah, let me take a look at it. I don’t like to do this. ’m looking at this; this was
an easy sentence for me. 90 days suspended.

I know, .'fudg,eT
Six months probation.

He complcted he got anger management, completed -- I mean, you understand
what they’re doing with this kid. :

[ do. What information were they looking for that he wouldn’t give them?

- Who the other cops were at the parties.

The other cops? They re going to find that out anyways

They’ve got it all audlo and videotaped. What they did was, they came to him
and they said, “Look. You’re going to do 25 years-

Why didn’t he just give it to them?
He’s not that type of guy, Judge. He wouldn’t téll them -- essentially—

Someone was going to give it to them.

What happened -- and the facts were produced at trial. What happered essentially
is that the government witnesses solicited him on a couple of occasions. We
didn’t interpose an entrapment defense at trial because 1t wouldn’t fly with his

record.
Yeah. Yeah.

But essentially he asked him, can you get us some party favors? And he said,
with the girls? I don’t do that, that’s up to you. And then the informant touched

his nose, and my client responded on the audiotape, you mean powders? Well, I
can’t do that, but I can network it for you. So essentially, the evidence against
him is, he received some cocaine from an unidentified person and refused to give
the source to the government. He handed it over to the informant, and transferred
the money back to the source. And for that he’s facing, you know, essentially 22
years. And that’s -- you know, they were looking for him -- my first conversation
with the AUSA was, they would recommend-

Was this straight assault and battery on mine?

He was -- there was assault and battery, maybe disorderly-
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DEFENSE:
' COURT:
" CLERK:

COURT:

-' : »DEFENSI*&: _
. COURT:
A.COURT.:

DEFENSE:

COURT :

. DEFENSE: -

 COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

I think it’s- -

I’ assanlt and battery, malicious (ies&ucﬁon of property over. .

Yeah.

So rt’s the mahcrous destruction of property over that’ s the problem for you?

No I ﬂunk 1t’s the assault and battery, Judge A cnme of wolence~

‘ Even though rt’s a mrsdemeanor?

I was just going to say, isa misdemeanor. -

It’s a misdemeanor, right?

It’s rret the- .

It quahﬁes as a crime of _violence. I mear1 I would dsk YOu_' to vacate-
Is that what the issue 1s‘7 You-thinlr- . | o
I believe it’s- -

Because, see, I thoughr it was all felony stuff that triggered the sentencirrg.

The way the career offender enhancement section reads, it’s two pnor felony-
' convrctrons-

Right.

Either one for drugs and one for violence, or two of each, and this assault and
battery, I believe, quahﬁes asa predlcate offense for a crime of violence, even

though- - ‘ : -

~ It’s not a felony.

Yeah. -
Because it’s not a felony.

Not in Massachusetts it’s not a felony, but I think it’s regarded for purposes of
career offender enhancements as a felony conviction, or ciime of violence that
satisfies the predicate. The facts of this case, the assault and battery conviction,
were that he and his fiancée were parking a car in Roxbury, and-
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COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

- count are the most recent: Virginia and Suffolk.

It was a domestic case.

Well, essentially what happened was, they bumped a — the pre-sentence makes it
look like domestic but it wasn’t. They bumped a bumper of a car in front of them,
and the guy in that car came out and came after the fiancée. West intervened. A
neighbor called the police to defend West, because there was a social club across
the street. A bunch of guys piled out, and when the cops arrived there was more
yelling and shouting. West got locked up. Titiana was pushing a cop. And, you
know, it was one of those things.

Well, I'm just looking -- he’s the got the juvenile stuff, he was convicted, but he’s
got an ABPO in Cambridge. : '

‘But it’s beyond the -- it’s beyond the applicable time provisions because it’s — the

career offenders go back only ten years for the enhancements. So the ones that

E3

This *92 one?
According to-

Ten years?

But he was released-

Yeah, I see that.

You see where he was released in 1996. So it’s just within the ten-year time

period.

[extended period of silence]

COURT:
DEFENSE:
COURT:

~ DEFENSE:

They didn’t charge him with ABPO. Right?

Yeah they didn’t, and it was-
Which is really what it sounds like it was.

Right. And I think -- I'm not sure if they were originally charged that way and
then they reduced it, but that recitation of facts doesn’t read the same way the
police report does. The police report is, oddly enough, not as bad against the
defendant as the recitation by the probation officer is. The police report, you
know, says that he was flailing about, and then it’s almost an admission of
excessive force because they did kind of bundle him and mace him repeatedly,
and then when he was in the cell area he refused medical treatment but he was

obviously in agony, and that’s when he was-
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COURT:

- DEFENSE:

: COURT;
DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:
DEFENSE:
'COURT:
" DEFENSE:
COURT:
DEFENSE:

COURT:

DEFENSE:

COURT:

Tknow. Who's the sentencing judge?

. think he frankly, Judge, is uneasy with this. I think everyone’s uneasy with it. . o

So if this is reduced, what does he £et? Do you know? | | N
Yeah, he does 15 to 21 months. The — let me get the sentencmg memorandum. . 1 |
15 to 21 months? |

The guidelines call, well, I méan it’s discretionary-

Young.

Well, Young won’t give him the lower end.

Well, he’ll give him something less than 262 to 327. Young tried the case-
Right. So he knows. And what’s thé goveinment asking foi'? ‘ ' = o

Well, they’re lookmg for the current enhancement of 262 to 327 And frankly,
Judge, in my conversation with- o

Do- you hz_w_e, it that what they asked for?

That’s what they’re going to ask for today. The AUSA keeps calling me saying

‘have you been able to -- he said, I know you’re not going to vacate Virginia, but

have you done anything in Mass., and I said, well, we’re still working on it. I

Well, when this goes up they’re going to overtirn me, you understand that?
I don’t think they’re going to appeal it.
It was the same office. -

Not the same D.A.

I hope you’ré right about that.
I think T am.

Because now they’re going to try it all over again. That’s not going to make them
happy. Right?

He’ll plea, right after he’s sentenced.

He will?
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DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT-

DEFENSE:

[#:51 am}

9

He’ll plea to committed time on advice and instruction of counsel.

Okay. [writing] Tell him it was an early Christmas present.
You are a just and wise woman. |
[laughs]

[laughs]. Thank yéu.

You’re welcome.

Matt West thanks you.
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UNITED STATES DISTRICT COURT

DISTRICT OF MASSACHUSETTS
UNITED STATES OF AMERICA )
v. ) CRIMINAL NO. 06-10281-WGY
. ) '
MATTHEW WEST )

GOVERNMENT’S STATUS REPORT ON DEFENDANT’S
" PRIOR STATE CONVICTION |

The United States of America, by and through Aasmtant United States Attorney John T.

McNeil,Are.spectﬁxlly submits this report on the status of the defendant’s efforts to vacate a prior

conviction in the Roxbury District Court which qualifies as a predicate for the application of the

career offender enhancement at sentencing.

On the date of sentencing in- this matter, September 24, 2007, thé defendant informed the
Court that his 2001 convictions in the Réxbury District Court had been vacated thatA morning by
Quincy Distric; Court Justice Diane Moriérty.' A copy of the order allowing the defendant’s
motion was provided to the government several minutes Befo‘;c the sentencing hearing. See
Exhibit 2. Because the state court’s acﬁon appeared irregular, the govemmeﬁt requested a
continuance of the sentencing hearing in this matter tb determine the-procedure employed for

vacating the conviction and the state court’s basis for doing so.

'On October 2, 2001, the defendant pleaded guilty to assault and battery, resisting arrest,
malicious destruction of property, and disorderly conduct before Justice Moriarty in the Roxbury
District Court. See PSR 46 ; Exhibit I (docket sheet and complaint). Assault and battery and
resisting arrest qualify as “crimes of violence” for the applicability of the career offender
guideline and statute. See PSR 37. Since the time of West’s plea, Justice Moriarty has moved

to Quincy District Court.
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As set forth below, the record reveals that Justice Moriarty vacated West’s 2001
codvictions after a brief ex parte hearing, and, in her own words, as “an early Christmas present”
for the defendant. >She gmhted West’s motion despitc acknowledging that she would be
overturned by the appeals court, and despite telling defense counsél that .she was overturned
twice in J uly 2007 for granting nearly identical motions in other cases. She was persuaded to

grant the motion in part because West’s counsel assured her that West would plead guilty to the

very same charges as soon as his federal sentencing in this case is concluded. The transcript of

the héari‘ngreﬂectsv the tawdry reality of the “cottage industry” in vacating prior state corvictions o
where guilty pleas are “treated like a Las Vegas marriage, to be annulled when they become

burdensome or incoﬁvenient.” United States v. Marsh, 486 F.Supp.2d 150, 159 (D.Mass. 2007).

The status of this matter is as follows:

On or about September 19, 2007, the defendant filed a motion in the qubury District
Court to vacate his 2001 convictions. See Exhibit 2. On September 21, 2007, the defendant
pressed his motion orally in the Roxbury District Court. See Exhibit 3 at4. The Suffolk District
Attorney’s Office, representing the Commonwealth, objected to the motion. [d. The judge
presiding in that session of the Roxbury District Court declined to act on the motion. Id.

On the mominé of September 24, 2007, counsel for the defendant appeared in Quincy
District Court where Justice Moriarty was sitting. See Exhibit 4 (hearing transcript). Justice
Moriatty heard the motion ex parte; the Suffolk County District Attorney’s Office was not
notified of the hearing, nor was it present. Id.; Exhibit 3at4.

‘During the bricf hearing, the defendant candidly admitted that the only reason he was

seeking to vacate his prior conviction was because it qualified him as a career offender in the
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[instant case. See Exhibit4 at4-5, 8., Counsel pressed the argument that, “tlns case speaks to -

what’s wrong with the federal sentencing gundelmes ” [d. at 2 ‘He not only told Justice Monarty

that the. Roxbury conthlon was a predicate for the career offender apphcablhty, resultmg ina

- sentence of 262 months, but that if the court vacated the conviction West would face only. 16-21 '

rnonths under the Umted States Sentencmg Gu1delmes Id. at4-5, 8. Defense counsel also
provided a copy of West’s Presentence Report from the instant case to J ustice Moriarty. @_,
Counsel also admitted that he had no evidence that West's prior p[eaeolloqny .was" incomplete;
moreover, Justice Moriarty stated “I always rnade sure that Ididit.” [d. at3. Rather eounsel for
West argued that at the time of his plea he did not apprecnate that pleadmg guilty could subJect

hlm to-a career offender penalty if he re-offended and was federally prose(:uted. Id. at4.

.- Counsel also argued that this Court was critical of the career offender sentencing guidelines, and

- that this Court was looking for “something to hang its hat on” to reduce the defendant’s federal

sentence. Id. at 2.

Justice Moriar‘ty responded that vacating a plea for notadyising a defendant of the future .
consequences of a conviction was improper and, “I just got tumedover [on appeal] on doing .
this.” [d. at4.> She also warned defense counsel that, “when tnis. goes'up [on appeal], they’re
going to overturn me.” Id. at 8. Defense coirnsel told Justice Moriarty that he did not belieye
that the Commonwealth would appeal her decision. Ld_ Counsel also assured her that West
would plead guiity to the Roxbury charges again right after he is sentenced in federal court. [d.

Justice Moriarty granted the motion, stating, “Tell him [West] it was an early Christmas

? Justice Moriarty was reversed by the Massachusetts Court of Appeals on July 3, 2007,
in two cases in which she held ex parte hearings and vacated prior state convictions. See
Commonwealth v. Gabriel Estrada, 868 N.E.2d 1259, 69 Mass. App. Ct. 514 (2007);
Commonwealth v. Jaime Estrada, 869 N.E. 2d 632, 69 Mass. App. Ct. 1110 (2007) (table).

3
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present.” Id. at 9.

| On October 1, 2007, the Commonwealth filed a petition with the Sinéle J ustice of the
Massachuset.'ts Supreme Jﬁdiciél Court seeking to vacate J usticé Moriarty’s order and seeking an
~ ordeér from the Single Justice directing Justice Moriarty not to conduct ex:parte motions to
withdraw guilty pleas. See Exhibit 3. The Commonwealth notified the Single Justice that this
Court has set a sentencing hearing for October 10, 2007, and is unlikely to graﬁt an additional

continuance. The Commonwealth requested a decision from the Single Justice before that date.

In'the event that the Single Justice rules on the Commonwealth’s petition before the -

sentencing date .scf\eduled in this case, the government will. provide notice to the Court and to the
Probation Office. In the event that this Court goes forward with the defendant’s sentencing
before the Single Justiée acts, the government will file a motion for an upward
departure/deviation.

Respectfuliy submitted.,

MICHAEL J. SULLIVAN
United States Attorney

Date: October 2, 2007 By: [1/ Jobls T. McNed

JOHN T. MCNEIL
Assistant U.S. Attorney
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CERTIFICATE OF SERVICE

Suffolk,ss. '_ : ' | ' Boston, Massachusetts
' ' October2 2007

I, John T. McNeil, Assxstant Umted StaIes Attorney, do hereby certify that thls document,

 filed through ECF systém will be sent electronically to the registered participants as identified on

the Natice of Electronic Filing (NEF) and that paper- coples wﬂl be sent to those indicated as non
registered pamcxpants on this date. : :

' /4/ Jolu T. McNed

JOHN T. McNEIL
‘Assistant U.S. Attorney
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[9:33 am.]

COURT:

Transeript ’
Commonwealth v. Matthew West, No. 0102CR240
Quincy District Court, Courtroom A
Monday, September 24, 2007
Justice Diane Monarty -

Yes?

COURT OFFICER: He wants to speak to you on a case, did you want to confirm it now before?

. COURT:

COURT OFFICER: It’s got nothing to do with a jury trial matter;

COURT:

DEFENSE:

COURT:
DEFENSE:
COURT:

- DEFENSE:

COURT:

DEFENSE:

COURT:
DEFENSE:
COURT:

DEFENSE:

On a?

On a case with'the D.A. that’s pending?

It’s, actually it’s an old case from Roxbury, Judge, and I apologize for bringing it
here today, but it is a matter of a little bit of urgency, if you have a minute for me.
This is a case from 2001 in Roxbury District Court that you presided over.
You’re not going to expect me to remember this, correct?

I know that you won’t, Judge:

Thank you.

You may, [ tried to get to you last week and | understand that you were in
training. And I appeared before Judge Wright in the Roxbury District Court on it-

Yeah.

And he was inclined to act on the motion but he instructed me to speak with you.
The papers are in Roxbury, but in sum, Judge, here’s what the situation is.

I told him if he didn’t plead guilty, he’d goA to jail?

No, the attorney, according tol him-

Good. Okay.

Here’s what the situation 1s with respect to Mr. West, Judge. Heis sche(iuled for

sentencing today in the federal court in front of Judge Young. ‘He was convicted
several months ago after jury trial in the Federal District Court of possession with
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- COURT:

- DEFENSE:

' ‘COURT:

DEFENSE:

COURT:

. DEFENSE:

COURT:

DEFENSE:

" intent to distribute a small amount of cocaine. His case is an offshoot of the

Boston Police corruption case involving Roberto Polito. Mr. West was alleged to
haye hosted the unlicensed stripper parties, and the federal government believed
that he maintained the guest list. ' They then selected him — well, my argument is
they selected him for prosecution, a government witness solicited purchase of -

" cocaine from him. He on two occasions sold a total of 750 dollars of cocaine to_

the government witness. They concluded the mvestigation with the Boston
Police, and then came to see West. He admitted his involvement, but refused to-
coaperate. They subsequently indicted him and detained him, and he went to trial

- on that basis. Because of this plea in the Roxbury District Court, which was an

assault and battery, he is subject to a career offender-

A W]io’s the lawyer? Do you remember?

The papers are there, I looked at it, I’m not sure whe the lawyer was, Judge It

“was bar counsel I think. But because of this conviction in the Roxbury District

Court, his sentence gmdelmes go from 15 to 21 months to 262 months Judge
you’re- _

This 1sn’t -- was not h1s only felony charge nght? He’s had prev10us—

‘When he was 22 years old, he served tlme in Vlrglma for dlstnbutlon of cocaine.
Thls happened when he was about 35 or so- :

Okay

~this assault and battery. He was trouble free Judge smce his release from '
incarceration in Virginia.

And how long did he do in Virginia?
He got - he got a pretty heavy sentence. He sold, you know' four grams of -

cocaine to an undercover.. He got ten years, was told he’d be paroled in eight
moriths, but he did four years. When he got out, he then got a job at UNICCO

“Service Company. He bought a home in Saugus. He’s engaged to be-married to

Tatiana Hall. He’s got a ten-year-old daughter and a one-year—old son that was
born just after he was arrested on this. He -- this case speaks to what’s wrong
with the federal sentencing guidelines, Judge, and I think Judge Young recognizes
that. Judge Young ruled in a'case that was decided in the First Circuit in 2006,
U.S. v. Teague, that he concluded that even though a person was a career
offender, that he should be sentenced according to the post-Booker statutory -
guidelines, and not be subject to what he called an excessive penalty. And I think

- thisis a similar case. And what I’m just trying to do is give Judge Young

something to hang his hat on so he can sentence the defendant appropriately with
the guideline provisions that apply to him. Essentially what happens is, because
of this conviction, the government-
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COURT:
DEFENSE:
COURT:
DEFENSE:
COURT:
DEFENSE:
COURT:
DEFENSE:

COURT:

DEFENSE:

COURT:
DEFENGSE:
COURT:

DEFENSE:

COURT:
DEFENSE:

COURT:

DEFENSE:
COURT:
DEFENSE:

COURT:

I know.

Yeah.

I know.

I didn’t know-

Bﬁt I didn’t -- I don’t, dad .you get a copy of t};e colloquy?

There’s no audiotape of the colloquy. |

Timmy Flaherty says I didn’t do it right.

Well- -

’m not sure about that. I always made sure that I did it.

The one unusual fhing on the docket, Judge, is that-

Is there a green sheet? |

There’s a green sheet.

Yeah.

But on the dockef it says, “Colloquy given in court to defendant,” and [ don’t
usually see that in dockets. Which -- and I don’t know the reason for it. It was
just unusual to me. So I don’t-

Was that -- that might have been the new clerk.

Yeabh, it could have been.

Do you know who the new clerk - we had a ton of new clerks come in in
Roxbury at the time, so I don’t know-

Essentially, Judge, the only basis-
-but the green sheet has my signature on it, right?
I’m sure it does, yeah.

Mmmhmm.
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DEFENSE:

vCOURT: '

DEFENSE:

COURT:

DEFENSE:

' COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

~ DEFENSE:

The only basis for the defendant moving to vacate the conwctlon is that he wasn’t -

advised of the possible sentencmg enhancement potential were he to pleato the
assault and battery as a crime of violence. And essentially the facts are-

- I'mean, I don’t have to give him that for somethmg that might occur in the future.

I only have to give him what he can do for state tJme nght‘?

You might be nght- Judge, you may be nght, but-

- Well, but the reason ’'m askmg you these queshons 1s I just got tumed Over on.

doing this. They said I didnt make — I did the appropriate colloquy. I didn’t
have to ask them if they’ve had any drugs or alcohol. Ididn’t have to tell them

that they mtght n the future have a problem with federal gmdelme sentencmg

Because I ]ust allowed a motlon to Wlthdraw a plea in Chelsea based on smnlar -
he also had LN.S. problems, and the Appeals Court two months 2go told me that I
dldn’t have to do any of those things. That’s what my problem 18.

Well in the interest of justice, Judge, I thm]( you have d}scretlon fo vacate and I |
would only suggest that the fact-

Except now you want to, hmm What is the D. A - Did- you ﬁle with the D.A. ‘7

1 did, yeah, Jonathan Tynes, the supervising D.A. over therea

‘What did he say?

He says-

He didn’t file an opposmon because I'tell you they took me up in Chelsea

Yeah, he tells me that, for the record, what he Would dois he would Just obJect for
the record, but he would not make a strenuous argument, and that’s what his
position was in front of Judge Wright. I think-

I'wish I had evidence of that.

Tynes and I have discussed this.

Yeah, I know.

Ican glve you the sentencing guide — the pre-sentence report on Matt West. I
have a copy of it with me where they go through the whole thmg
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COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

- COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

Yeah, let me take a look at it. Idon’t like to do this_ P’m looking at this, this was
an easy sentence for me. 90 days suspended.

I know, Judge.
Si1x months probation.

He completed -- he got anger management, completed -- I mean, you understand
what they’re doing with this kad.

I do. What information were they looking for that he wouldn’t give them?
Who the other cops were at the parties.
The other cops? They’re going to find that out anyways.

They’ve got it all audio and Videotape'd. What they did was, they came to him
and they said, “Look. You’re going to do 25 years-

Why didn’t he just give it to them?
He’s not that type of guy, Judge. He wouldn’t tell them -- essentially-
Someone was going to give it to them.

What happened -- and the facts were produced at trial. What happened essentially
1s that the government witnesses solicited him on a couple of occasions. We
didn’t interpose an entrapment defense at trial because it wouldn’t fly with his
record. -

Yeah. Yeah.

But essentially he asked him, can you get us some party favors? And he said,
with the girls? Idon’t do that, that’s up to you. And then the informant touched .
his nose, and my client responded on the audiotape, you mean powders? Well, I
can’t do that, but I can network it for you. So essentially, the evidence against
him 1s, he received some cocaine from an unidentified person and refused to give
the source to the government. He handed it over to the informant, and transferred
the money back to the source. And for that he’s facing, you know, essentially 22
years. And that’s -- you know, they were looking for him -- my first conversation
with the AUSA was, they would recommend-

Was this straight assault and battery on mine?

He was - there was assault and battery, maybe disorderly-
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COURT; .
_.DEFENSE:
~ 'COURT:
DEFENSE:
COURT:

- CLERK:

. COURT:

'DEFENSE: .

COURT:
o DEFENSE
COUR'T:
' DBFENSE:
- COURT:

- DEFENSE:

COURT:

DEFENSE:

6
It’s a:ssauh énd battery, maliqioﬁs' desttuctio;x of property foér.
Yeah. | o |
S.o it’s the. mal_icious destruction of property_ove; that’s the problem for Srou?:
No, I think it’s the assault and Battery,' Judge. A crime: df Vi’olénce—
.E\"'e.n though it’s a misdemeanor? |
Iwas JllSt going to say, it’s amiédemeanor.
It’sa mis;deméano_r, ﬁght?

I think it's- o o

It’s not the-

It qualifies as a ctime of violence. I mean I would ask you to vacate-
Ts that what the issue is? You think-
Ibelieve it’s- - |

Because, see, I thought it was all felony stuff that triggered the septencing. s

_ _".I_'he Way the career offender enhancement section reads, it’s two prior felony

convictions-

“Right.

Either one for drugs and one for violence, or two of each, and this assault and

battery, I believe, qualifies as a predicate offense for a crime of violence, even

- though-

COURT:
DEFENSE:
COURT:

DEFENSE:

- It’s not a felony.

Yeah.
Because it’s not a felony.

Not in Massachusetts it’s not a felony, but I think it’s regarded for purposes of
career offender enhancements as a felony conviction, or crime of violence that
satisfies the predicate. The facts of this case, the assault and battery conviction,
were that he and his fiancée were parking a car in Roxbury, and-
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COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

. COURT:

DEFENSE:

COURT:

DEFENSE:

It was a domestic case.’

Well essentially what happened was, they bumped a -- the pre-sentence makes it
look like domestic but it wasn’t. They bumped a bumper of a car in front of them,
and the guy in that car came out and came after the fiancée. West intervened. A

neighbor called the police to defend West, because there was a social club across
the street. A bunch of guys piled out, and when the cops arrived there was more

velling and shouting. West got locked up. Titiana was pushing a cop. And, you
know, it was one of those things.

Well, I'm just looking -- he’s the got the juvenile stuff, he was convicted, but he’s,
got an ABPO in Cambridge.

But 1t’s beyond the — it’s beyond the applicable time provisions because it’s -- the
career offenders go back only ten years for the enhancements. So the ones that
count are the most recent: Virginia and Suffolk.

This *92 one?
According to-
Ten years?

But he was released-

~ Yeah, I see that.

You see where he was released in 1996. So it’s just within the ten-year time
period.

[extended period of silence]

COURT:

DEFENSE:

COURT:

DEFENSE:

They didn’t charge him with ABPO. Right?
Yeah they didn’t, and it was-
Which i1s really what it sounds like it was.

Right. And I think -- ’m not sure if they were originally charged that way and
then they reduced it, but that recitation of facts doesn’t read the same way the
police report does. The police report is, oddly enough, not as bad against the
defendant as the recitation by the probation officer is. The police report, you
know, says that he was flailing about, and then it’s almost an admission of
excessive force because they did kind of bundle him and mace him repeatedly,
and then when he was in the cell area he refused medical treatment but he was
obviously in agony, and that’s when he was-

63



COURT:

DEFENSE:
COURT:

'DEFENSE:

COURT:

DEFENSE:

. .COURT:

. DEFENSE: -
. COURT:

DEFENSE:

- COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

'COURT:

DEFENSE: -

COURT:

DEFENSE:

'COURT:

‘Well, he’ll give him something less than 262 to 327, Young tried the case-

| - Soif this is reduced, what does he get? Do you know?

: Yeah, he does 15 to 21 mont_hs. The — let me get the sentencing memorandum. A .

15 to 21 months?
The gpideh'neé call, well, 1 m.e‘an it’s djscretioha.'ry-
I know. Whofs the sentencing ju’dge?' :

Young. |

Well, Yo‘_un-gIWOﬁ’t give him the lower end.’

Right. So he knows. And what's the government asking for?

Well, they’re looking for the current enhancement of 262 to 327. 'Andﬁan_kly,
Judge, in my conversation with- B : A

Do you have, it that what they asked for?

That’s what they’re going to ask for today. The AUSA keeps calling me saying |
have you been able to.-- he said, I know you’re not going to vacate Virginia, but
have you done anything in Mass., and I said, well, we’re still working on it. I
think he frankly, Judge, is uneasy with this. I_think everyone’s uneasy with it.
Well, when this goes up they’re 'goihg to overturn me, you understand that?

I don’t think they’re going to appeal it. =

It was the same office.

Not the.same D.A.

T hope you’re right about that.

. 1think I am.

Because now they.’re' going to try it all over again. That’s not going to make them
happy. Right? ' ‘

He’ll plea, right after h¢’s sentenced.

He will?
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DEFENSE:

COURT:

DEFENSE:

. COURT:

DEFENSE:

COURT:

DEFENSE:

| [9:51 am.]

He’ll plea to committed time on advice and instruction of counsel.

Okay. [writing] Tell himi it was an éarly Chn'stmas present.
You are a just and wise woman.

[laughs]

[faughs]. Thank you.

You’re welcome.

Matt West thanks you.

PO
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CGMMONWEALTH oF MASSACHUSETTS
APPEALS COURT

. 06-p-1327

COMMONWEALTH

vs.

JATME ESTRADA.

-~ -The Comméawéglth appeals from a'Distriet.Cbuft jﬁdgé;S* )
-élléwance of théAdefendant’é-moticn'to.vaCaté'his admissidns to
SUfflCleﬂt facts and resultant conv1ctlons of assault by means of
a dangerous weapon, lntlmldatlon of w1tness; .and malicious |

‘ destructlgn of property. On review of the recerd, we conclude
'that the 5uagé committed clear e¥ror in-vacafing the d@fendant’s
convictions. We reverse the order allowing the defendant 5
motlon to vacate the convictions, and reinstate- the conv1ctions,

1. On September 3, 2003 the defendaﬁt

tendered an adm1351on to sufflcient facts in Dlstrlct Cougt. The
"Commonwealth recomuended the imposmtlon of guilty findings and
sighteen months of,probatlon, concurrent on all charges; the

defendant "asked the judge to ‘continue the matters without a

finding of guilt for one year, to be dismissed thersafter. After

coiloquy, the jque‘accepted the &efendant's admiésions,-entered

guilty findings.and imposed one year of probation, concurrent on

all charges. The judge properly advised the defendant of all
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threé conseguences of the alien warniﬁg; See G. L. c. 278,
‘§ 29D. The defendant completed his probationary period, and
probation terminated on November 14, 2004.

6n June 16, 2006, prompted by concerns of déeportation, phe
~defendant moved for a new trial and to vacate his convictions.
He asserted ﬁha% his admissioms were constitutionally inadequate
-because (1) the judge failed to inquire whether the defendant was
under the influence of any drug, medicafi@n, liguor or other
éubstance that would impéir his ability to enterx his admissions
intelligently and chuntarily;$/gnd (2} his &&nissiohs were
coeréed by his attorsey, whose ﬁnprepa:edness amouiited to
ineffective assistance of counsel. On June 20, 2006, ﬁhe‘judge
denied the defendant's motion without a hearing.

On July &, 2006, without notice to the Suffolk C;ugty
prosecutob%/the defendantAfiled an emergency motion to
reconisider in Norfolk County, where the judge was'thén sitting,
in which he asserted that his liberty "truly and figuratively

hangs in the balance." That same day, the judge allowed the

%/éhe defendant did not file an affidavit in supporlL of his
motion, choosing to stand on the contemporaneous record of the
proceaeding. He maintained that notwithstanding the assertions in
the "green sheet” accompanying his admission, the judge had an
obligation to inquire orally regarding each of those assertioms,
and particularly regarding the consumption of drugs, medication
or liquor; and any promises or inducements regarding his
admission. .

ﬁ/%he defendant served a copy of his motion on the Norfolk
County district attorney's office, which was not a party.

2
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motion, netlng that she did "not ask if defendant under
lnr.[luence} of drugs’ but d«efendant did Say he under[stood his
rlghts and was waiving them] %//”he Commonwealth subsequently
learned of the derendant’s motlon, and its allowance, by
happenstance when the defendant s brother and codefendant served
a 51milar motlon and attached thereto a cepy of the defendant s
emergency motlon w1th the 3ndge s endorsement of allowaﬂce‘%/,
This appeal followed . _

2; lecusslon. _We have rev1ewed the transcrlpt of the -
'Acolloquy-of the defendant’s admlsslons and dlscern no pfoper
-ba315 on whlch the Judge could have allowed a motlon to vacate
the defendant s conv1ctlons That. Federal immlgratlon law may
-work an unrortunate and harsh result is not a ba51s for vacating
convigtions that are othe:twise lawful in all respects, There is
_no merlt to the contentlon that the judge s failure to 1nqulre
' whether the derendant was under the 1nfluence of alcohol, drugs
- or medication at the tlme of the admissiosns, standing alone,
.warrants vaceting thetadmiesigns, Sueh questioning jis not
reqﬁired'by rule. See Mase;Rférim.P; 12(¢), as amended, 399

Mass. 1215 (1987). Nor is it mandated to establish the

, b/%he defendant has never asserted by aff1dav1t or otherwise
that- he was under the influence of drugs, medication or alcohol
at the time he tendered his gdmissions,

v/éee Commonwealth v. Gabriel FEstrada, 69 Mass. App. Ct.

(2007) (publlshed oplnlon in case. of the defendant S - brother)

3
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intelligence of a plea or admission, i.e., the defendant's

understanding of the nature of the charges and the consequences

of his admissions. See Commonwealth v. Hiskin, 68 Mass. Rpp. Ct.-

633, 638 (2007). Absent some indication that the defendant's
judgment 1s impaired by alcohol, drugs or medication at the time
‘of his plea or admission, particular questions from the judge
probing.that possibility are not esseatial to establishing

intelligence and voluntariness. Indeed, a judgé may ordinarily

&
-

infer the defendant's~understanding and awatreness from
observations made during thé colleguy awd has an-indepéndent
obligation not to accépt'ﬁ plea or admission from a defendant who
lacké the.capacity to make such a tender. See_Commonweaith V.
Robbins, 431‘Mass. 442, 445 (2000) (test of competence to plead
guilty similar to that fof standing trial).

.The defendant has nevef claimed that he was under the

influence of any substance during the colloquy. Contrast

4Commonweélth v. Gonzalez, 43 Mass. App. Ct. 926, 926 (1997).
Moreovexr, the trénscript of the colloguy reflects that the
defendant was‘competeht to tender his admissions freely and
understandingly and that he was not impaired by aleohol, drugs or
medication. The defendént answered all gquestions rationally and
appropriately. He signified his understanding of the right to

trial by jury, and that he was giving up his right to trial by a

jury or a judge; his privilege against self-incrimination, his
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_rlghf to- confrént and cross—exam;ne witnesses and to present his
own ev1dence He~admltt€d;£hdL the prosecutoer’® s factual
reéitation-was_true; a§know1eéged that no one forced him ko
‘admit; and that he was dolng S0 fre61y, w1lllngly and
_:vo]untarllyﬁy/In such c1rcumstances, the defendant failed to
.present ‘a credible reason to vacate hlS adm1331ons" 3&&-'

Cgmmon galth v. Eanelll 412 Mass. 497, 504 (1992)

L1kew1se lacklng in merit are the defendant's unsupported

: contentlovs that his plea was. coezced angd the result of counsel'~

unpreparedneSS The record is devomd of ObJECthe.lﬁdlCia ox
redible extrln51c proof that the defendant's adm13310ns wers the .

product of counsel‘s coercion and unpreparedness See 1sg;n,

§ Qw at 040

- By the Court }Grassé, Berry &
~ €chen, J7,},

- ‘Clerk'
Entered: July 3, 2007.

Q/QLSent a credible showing that the defendant's'admissions.
were the product of coercion er threats, a judge may infer their
voluntariness from the defendant's responses ta the questions
posed and the favorable consequences of his plea. See
Commonwealth v. Correa, 43 Mass. App. Ct. at 714, 719 (1997).

ﬁ/g;e defendant'* request for attorﬁey s fees and coéts is
denied. See Mass.R.Crim.P. 15(d) and 30(c) (8)(B), as appearing
in 435 Mass. 1501 (2001).
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BEFORE THE COMMISSION ON JUDICIAL CONDUCT

Complaint Numbers 2007-89 and 2007-108

STATEMENT OF ALLEGATIONS

The Commission on Judicial Conduct (“the Commission”) makes this Statement of Allegations
against the Honorable Diane E. Moriarty (“Judge Moriarty”), Associate Justice of the Wareham
District Court, pursuant to M.G.L. c. 211C, sec. 5(5). This Statement of Allegations incorporates
Complaint Numbers 2007-89 and 2007-108 and all of the referenced Exhibits.

The Commission alleges that Judge Moriarty has engaged in judicial misconduct which brings
the judicial office into disrepute, as well as conduct prejudicial to the administration of justice
and unbecoming a judicial officer. This misconduct includes: willful misconduct in office, in
violation of G.L. ¢. 211G, sec. 2 (5)(b); failure to maintain and observe high standards of conduct
in violation of Canon 1A of the Code of Judicial Conduct (Supreme Judicial Court Rule 3:09);
failure to respect and comply with the law and to act in a manner that promotes public
confidence in the integrity and impartiality of the judiciary, in violation of Canon 2A; failure to
be faithful to the law and maintain professional competence in it, in violation of Canon 3B (2);
failure to be patient and courteous to litigants and lawyers, in violation of Canon 3B (4); and
failure to accord to every person who has a legal interest in a proceeding, or that person’s lawyer,
the right to be heard according to law (including failure to refrain from initiating, permitting or
considering, ex parte communications concerning a pending or impending proceeding), in
violation of Canon 3B (7).

The Commission specifically alleges that:

1. Judge Moriarty was appointed an Associate Justice of the District Court of
Massachusetts in 1998.

2. Either intentionally or because of a failure to maintain professional competence in
the law, during the plea hearings in three different criminal matters in the Chelsea
District Court, Commonwealth v. Anthony Fontina, Commonwealth v. Jennifer
Delgado, and Commonwealth v. Luis Rodriguez, Judge Moriarty refused to provide
Alien Warnings, as required by G.L. c. 278, sec. 29D. Through this conduct, Judge
Moriarty violated Canons 1A, 2A, and 3B (2).

On the date of each defendant’s respective plea, the Commonwealth requested that
Judge Moriarty provide the required Alien Warnings. In each instance, Judge
Moriarty responded by refusing to provide the required Alien Warnings. In each
instance, the manner in which Judge Moriarty responded to these requests was
discourteous in violation of Canon 3B (4) and did not permit the Commonwealth a
full opportunity to be heard according to the law, in violation of Canon 3B (7).

Finally, on the date of each defendant’s respective plea, after being asked to provide

1
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the required Alien Warnings and refusing to do so, Judge Moriarty then falsely
certified that she had, in fact, provided the required Alien Warnings to each
defendant. Through this conduct, Judge Moriarty violated Canons 1A, 2A, and 3B

2)- '

Commonwealth v. Anthony Fontina

On September 19, 2003, the Chelsea District Court issued a complaint charging a
defendant, Anthony Fontina, with possession to distribute marijuana, in violation of G. L.
c. 94C, sec. 32C (Docket Number 0314CR003020). The defendant was also charged
with possession of a knife, in violation of a municipal ordinance, but that charge was later
dismissed by the Commonwealth on the condition that the defendant pay $200 in court
costs. (Copies of the Complaint and Docket Sheet for Docket Number 0314CR003020
are attached as Exhibit A.)

On January 18, 2005, Mr. Fontina admitted to sufficient facts to warrant a finding of guilt
on the drug charge. Judge Moriarty accepted an agreed-upon tender of plea without
giving an alien warning. During the colloquy, the prosecutor requested that the judge
give an alien warning to the defendant pursuant to G.L. c. 278, sec. 29D. Judge Moriarty
responded by asking Mr. Fontina where he was born. Mr. Fontina answered,
“Cambridge, Massachusetts.” Judge Moriarty then stated, “No alien warning.” The plea
colloquy continued, and the prosecutor requested that the Commonwealth's objection
based on the failure to give the alien warning be noted for the record. Judge Moriarty
then said to the prosecutor:

“Don't do that again to me. It's not required if he's an American citizen. It's not
required and it's within my jurisdiction, so I'm telling you, don't do it again.”

The prosecutor concluded by stating that it was contrary to the statute not to provide the
defendant with an alien warning. Judge Moriarty responded to the prosecutor by stating,

“Then take me up.”
Judge Moriarty then sentenced Mr. Fontina to a continuance without a finding until
January 18, 2006, on the condition that Mr. Fontina remain drug free and undergo
random drug testing. )
As part of his plea, Mr. Fontina signed a Waiver of Rights and Alien Rights Notice on the
Tender of Plea Form. (A copy of the Tender of Plea form used in Docket Number
0314CR003020 is attached as Exhibit B.)

Judge Moriarty signed the Tender of Plea Form in Mr. Fontina’s case on January 18,
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2005'. Despite refusing the Commonwealth’s request to provide the Alien Warning,
Judge Moriarty falsely certified on the Tender of Plea form that, on January 18, 2005, she
had “addressed the defendant directly in open court,” and that she had “informed and
advised” the defendant that, if he “is not a citizen of the United States, a conviction of the
offense with which [he] was charged may have the consequences of deportation,
excluston from admission to the United States, ¢r denial of naturalization, pursuant to the
laws of the United States.”

Commonwealth v. Jennifer Delgado

On December 3, 2004, the Chelsea District Court issued a complaint charging a
defendant, Jennifer Delgado, with two counts of unarmed burglary and assault, in
violation of G. L. c. 266, sec. 14, two counts of assault and battery with injury on a
person sixty years of age or older, in violation of G. L. ¢. 265, sec. 13K(b), assault and
battery to intimidate, in violation of G. L. c. 265, sec. 39(a), and furnishing a false name
or social security number after arrest, in violation of G. L. c. 268, c. 34A (Docket
Number 0414CR003407).

On December 28, 2004, the two counts of assault and battery with injury on a person
sixty years of age or older were amended to reflect that there was no serious injury. On
the same day, the two counts of unarmed burglary and assault were dismissed at the
request of the Commonwealth. (Copies of the Complaint and Docket Sheet for Docket
Number 0414CR003407 are attached as Exhibit C.)

On January 18, 2005, Ms. Delgado pled guilty to the remaining charges. After the plea
colloquy, the prosecutor objected to Judge Moriarty's failure to give an oral alien warning
to the defendant. The judge and the prosecutor then had the following exchange:

Judge Moriarty: “I've explained it to you. Do not do that to me again, so
take me up.” ‘

Prosecutor: “Yes, Your Honor.”

Judge Moriarty: “Do not do that to me again.”

Prosecutor: “I understand, Your Honor.”

Judge Moriarty: “You don't understand . . . You don't, so don't do that to me

again. If you want to appeal me, appeal me on every case.
Don't do that again.”

' Judge Moriarty incorrectly wrote on the form that the date she signed was January 18, 2004. It appears that the
date she signed the form was, in fact, January 18, 2005.
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Prosecutor: “But in order to do that, your Honor, we do have to make a
record.”

Judge Moriarty: (Exclaiming) “Well, make a record! I just told you I
wouldn't do it. Take it up!”

Judge Moriarty then sentenced Ms. Delgado to two separate two-and-one-half-year terms
in prison suspended for two-and-one-half years on each count of the assault and battery
on a person sixty years of age or older charges, and to a two-and-one-half-year term of
probation on the assault and battery to intimidate charge. A guilty finding was placed on
file with respect to the furnishing of a false name or social security number charge. Ms.
Delgado was also ordered to complete drug court.

Ms. Delgado also signed a Waiver of Rights and Alien Rights Notice on the Tender of
Plea Form. (A copy of the Tender of Plea form used in Docket Number 0414CR003407
is attached as Exhibit D.)

Judge Moriarty signed the Tender of Plea Form in Ms. Delgado’s case on January 18,
2005. Despite refusing the Commonwealth’s request to provide the Alien Warning,
Judge Moriarty falsely certified on the Tender of Plea form that, on January 18, 2005, she
had “addressed the defendant directly in open court,” and that she had “informed and
advised” the defendant that, if she “is not a citizen of the United States, a conviction of
the offense with which [she] was charged may have the consequences of deportation,
exclusion from admission to the United States, or denial of naturalization, pursuant to the
laws of the United States.”

Commonwealth v. Luis A. Rodriguez

On November 4, 2004, the Chelsea District Court issued a complaint charging a
defendant, Luis A. Rodriguez, with receiving stolen property over $250, in violation of
G. L. c. 266, sec. 60 (Docket Number 0414CR003141).

On January 19, 2005, the Commonwealth and Mr. Rodriguez agreed to amend the charge
on his complaint to receiving stolen property under $250. (Copies of the Complaint and
Docket Sheet for Docket Number 0414CR003141 are attached as Exhibit E.)

On January 19, 2005, Mr. Rodriguez admitted to sufficient facts to warrant a finding of
guilt. Judge Moriarty accepted an agreed-upon tender of plea without giving an alien
waming.

After Judge Moriarty’s plea colloquy in that matter, and before the clerk read the
disposition, the prosecutor requested that Judge Moriarty give an oral alien warning to
Mr. Rodriguez. Judge Moriarty responded, “What is it with the Commonwealth and the
alien warnings?” Judge Moriarty then asked the defendant, “You were born in Boston,
right?” After Mr. Rodriguez responded that he was born in “Brighton, Massachusetts,”
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Judge Moriarty said to the prosecutor, “There you go.”

Judge Moriarty sentenced Mr. Rodriguez to a continuance without a finding until July 19,
2005, on the condition that Mr. Rodriguez complete forty hours of community service
and submit to probation.

Mr. Rodriguez also signed a Waiver of Rights and Alien Rights Notice on the Tender of
Plea Form. (A copy of the Tender of Plea form used in Docket Number 0414CR003020
is attached as Exhibit F.)

Judge Moriarty signed the Tender of Plea Form in Mr. Rodriguez’s case on January 19,
2005. Despite refusing the Commonwealth’s request to provide the Alien Warning,
Judge Moriarty falsely certified on the Tender of Plea form that, on January 19, 2005, she
had “addressed the defendant directly in open court,” and that she had “informed and
advised” the defendant that, if he “is not a citizen of the United States, a conviction of the
offense with which [he] was charged may have the consequences of deportation,
exclusion from admission to the United States, or denial of naturalization, pursuant to the
laws of the United States.”

Suffolk County District Attorney’s Response

On January 26, 2005, the Suffolk County District Attorney’s Office filed a petition on
behalf of the Commonwealth pursuant to G.L. c. 211, sec. 3 regarding Judge Moriarty’s
failure to provide alien warnings in Docket Numbers 03 14CR003020, 0414CR0O03407
and 0414CR003141. This petition was docketed by the Court as SJ-2005-0039
(Commonwealth v. Anthony Fontina, Jennifer Delgado and Luis A. Rodriguez and A
Judge of the Chelsea District Court.) (A copy of the Commonwealth’s Petition is attached
as Exhibit G.)

After that petition was filed, and while the matter was still pending before the Single
Justice, Judge Moriarty scheduled a hearing in Chelsea District Court on January 26,
2006. At that hearing, Judge Moriarty provided the required alien warnings to the
referenced defendants.

On February 10, 2006, now-Retired Justice John M. Greaney subsequently dismissed the
G.L. c. 211, sec. 3 petition as moot.

Either intentionally or because of a failure to maintain professional competence in
the law, Judge Moriarty addressed Rule 30(b) motions filed in the Jaime Estrada
and Gabriel Estrada cases on July 6, 2006 and July 14, 2006 respectively, on an ex
parte basis, in violation of Canon 3B (7), and in a manner contrary to the clear
hearing and/or notice requirements of Mass.R.Crim.P. Rule 30 and its commentary,
in violation of Canons 1A, 2A, 3B (2), and 3B (7).

Either intentionally or because of a failure to maintain professional competence in
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the law, Judge Moriarty also failed to adhere to Rule 12C (5) of the Rules of
Criminal Procedure and to established precedent when she granted the motions to
vacate in the Estrada cases. Through this conduct, Judge Moriarty violated Canons
1A, 2A, and 3B (2).

Judge Moriarty’s explanation for granting motions to vacate in the Estrada cases, as
stated through counsel in a February 10, 2010 letter to the Commission, was not
simply contrary to the law, it was also clearly unsupported by the facts, and was not
true. Through this conduct, Judge Moriarty violated G.L. ¢. 211C, sec. 2(5)(b) and
Canons 1A, 2A, and 3B (2).

Judge Moriarty’s description of the process by which she made her decision on the
second Motion to Vacate in Commonwealth v. Jaime Estrada, as stated through
counsel in a February 10, 2010 letter to the Commission, was also clearly
unsupported by the facts, and was not true. Through this conduct, Judge Moriarty
violated G.L. c. 211C, sec. 2(5)(b) and Canons 1A, 2A, and 3B (2).

In response to motions to clarify filed by the Suffolk County District Attorney in
connection with its appeals of Judge Moriarty’s orders vacating the pleas in the
Estrada cases, Judge Moriarty initiated an ex parte communication with a Suffolk
County Assistant District Attorney, in violation of Canon 3B (7).

Commonwealth v. Jaime Estrada

On March 18, 2003, a complaint issued in the Chelsea District Court (Suffolk County)
against Jaime Estrada charging him with Assault with a Dangerous Weapon, in violation
of G.L. c. 265, sec. 15B (b) (Docket Number 0314CR0609).

On March 24, 2003, an additional complaint was issued against Jaime Estrada in the
Chelsea District Court charging him with Intimidation of a Witness, in violation of G.L.
c. 268, sec. 13B, and Malicious Destruction of Property over $250, in violation of G.L. c.
266, sec. 127 (Docket Number 0314CR0688).

(Copies of the Complaints and Docket Sheets for Docket Numbers 0314CR0609 and
0314CRO0688 are attached as Exhibit H.)

On September 3, 2003, Jaime Estrada appeared before Judge Moriarty in the Chelsea
District Court and changed his plea on both complaints.

Judge Moriarty engaged Jaime Estrada in a plea colloquy, asking if he waived all relevant
constitutional rights and reading him all three immigration warnings required by G.L. c.
278, sec. 29D. Judge Moriarty did not ask Jaime Estrada any questions about whether he
had consumed drugs or alcohol on that day.

After the plea colloquy, Judge Moriarty sentenced Jaime Estrada to a gutlty finding and
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one year of probation on all charges. (Copies of the Tender of Plea forms used in Docket
Numbers 0314CR0609 and 0314CRO688 are attached as Exhibit 1.)

In the “Judge’s Certification” portion of the Tender of Plea Forms used in Jaime
Estrada’s cases, Judge Moriarty was, in part, asked to certify as follows:

“I, the undersigned Justice of the District Court, addressed the defendant directly
in open court. I made appropriate inquiry into the education and background of
the defendant and am satisfied that he or she fully understands all of his or her
rights as set forth in Section IV of this form, and that he or she is not under the
influence of any drug, medication, liquor or other substance that would impair his
or her ability to fully understand those rights. I find, after an oral colloquy with
the defendant, that the defendant has knowingly, intelligently and voluntarily
waived all of his or her rights as explained during these proceedings and as set
forth in this form.”

On June 16, 2006, Jaime Estrada filed a Motion to “dismiss the conviction” or, in the
alternative, to vacate his plea in the Chelsea District Court. That motion was filed
pursuant to Rule 30 (b) of the Massachusetts Rules of Criminal Procedure. On that
motion, Jaime Estrada was represented by Attorney Robert Carmel-Montes.

On June 20, 2006, Judge Moriarty denied this motion while sitting at the Quincy District
Court (Norfolk County) without a hearing. (A copy of that motion with Judge Monarty’s
notation indicating the motion was denied is attached as Exhibit J.)

On July 6, 2006, Jaime Estrada filed an “Emergency Motion to Reconsider Motion to
Dismiss Conviction, or, in the Alternative, to Withdraw Guilty Plea, Vacate the
Conviction and Grant a New Trial” in the Quincy District Court. That motion was filed
pursuant to Rule 30 (b) of the Massachusetts Rules of Criminal Procedure. On that
motion, Jaime Estrada was again represented by Attorney Robert Carmel-Montes. That
motion was never served on the Suffolk County District Attorney’s Office and was
instead served on the Norfolk County District Attorney’s Office, which was not a party.

On July 6, 2006, Attorney Carmel-Montes appeared in Quincy District Court where
Judge Moriarty was then sitting. On July 6, 2006, Attorney Carmel-Montes requested to
appear before Judge Moriarty for an unscheduled hearing on his motion. Judge Moriarty
agreed to hear from Attorney Carmel-Montes on the motion on July 6, 2006.

The Suffolk County District Attorney’s Office had no knowledge or prior notice of this
July 6, 2006 hearing and was not represented. An Assistant District Attorney from the
Norfolk County District Attorney’s Office was present for this hearing but had been
given no authority to appear on behalf of the Suffolk County District Attorney on the
matter.

After hearing from Attorney Carmel-Montes on July 6, 2006, Judge Monarty
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immediately ruled on and granted the defendant’s motion. She wrote:

“Allowed. Moriarty, J. Not ask if [defendant] was under inf. of drugs but
[defendant] did say he under-stands . . ..”

(A copy of that motion with Judge Moriarty’s notation indicating the motion was allowed
is attached as Exhibit K.)

Commonwealth v. Gabriel Estrada

On March 18, 2003, a complaint issued in the Chelsea District Court (Suffolk County)
against Gabriel Estrada (the brother of Jaime Estrada) charging him with Assault with a
Dangerous Weapon, in violation of G.L. c. 265, sec. 15B (b) (Docket Number
0314CR0612).

On March 24, 2003, an additional complaint was issued against him in the Chelsea
District Court charging him with Intimidation of a Witness, in violation of G.L. c. 268,
sec. 13B, and Malicious Destruction of Property over $250, in violation of G.L. c. 266,
sec. 127 (Docket Number 0314CR0689).

(Copies of the Complaints and Docket Sheets for Docket Numbers 0314CR0612 and
0314CR0689 are attached as Exhibit L.)

On September 3, 2003, Gabriel Estrada appeared before Judge Moriarty in the Chelsea
District Court and changed his plea on both complaints.

Judge Moriarty engaged Gabriel Estrada in a plea colloquy, asking if he waived all
relevant constitutional rights and reading him all three immigration warnings required by
G.L. c. 278, sec. 29D. Judge Moriarty did not ask Gabriel Estrada any questions about
whether he had consumed drugs or alcohol on that day.

After the plea colloquy, Judge Moriarty sentenced Gabriel Estrada to a continuance
without a finding for one year on all charges. (Copies of the Tender of Plea forms used
in Docket Numbers 0314CR0612 and 0314CR0689 are attached as Exhibit M.)

In the “Judge’s Certification” portion of the Tender of Plea Forms used in Gabriel
Estrada’s cases, Judge Moriarty was, in part, asked to certify as follows: .

“L, the undersigned Justice of the District Court, addressed the defendant directly
in open court. I made appropriate inquiry into the education and background of
the defendant and am satisfied that he or she fully understands all of his or her
rights as set forth in Section IV of this form, and that he or she is not under the
influence of any drug, medication, liquor or other substance that would impair his
or her ability to fully understand those rights. I find, after an oral colioquy with
the defendant, that the defendant has knowingly, intelligently and voluntarily
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watved all of his or her rights as explained during these proceedings and as set
forth in this form.”

On July 14, 2006, Gabriel Estrada filed a Motion to Vacate his pleas in Chelsea District
Court. (A copy of that motion is attached as Exhibit N.)

Gabriel Estrada’s motion included, as an attachment, Judge Moriarty’s order allowing his
brother’s (Jaime Estrada’s) Motion to Vacate. Gabriel Estrada’s motion was filed
pursuant to Rule 30 (b) of the Massachusetts Rules of Criminal Procedure.

On August 15, 2006, without a hearing, Judge Moriarty granted the motion. Judge
Moriarty endorsed a cover letter from the Clerk Magistrate of the Chelsea District Court,
ruling: '

“Motion to Vacate dismissals after [defendant] completed probation period on
CWOF is allowed. [Defendant] is granted a new trial on all charges based on not
asking [defendant] if he had any drugs or alcohol in his system, not because he
did not plea to the charge knowingly, willingly, and voluntarily. Moriarty, J. 8-15-
06.”

(A copy of the letter with Judge Moriarty’s notation indicating the motion was allowed is
attached as Exhibit O.)

On that motion, Gabriel Estrada was represented by Attorney Ryan M. Schiff. That
motion was served on the Suffolk County District Attorney’s Office.

Suffolk County District Attorney’s Response

Once the Suffolk County District Attorney’s Office became aware that the pleas in the
Estrada cases had been vacated, it filed a Notice of Appeal for both orders on August 23,
2006. (Copies of the Suffolk County District Attorney’s Office’s Notices of Appeal are
attached as Exhibit P.)

Because Judge Moriarty’s orders vacating the pleas on the Estrada cases had not been
entered on the appropriate dockets, Suffolk County Assistant District Attorney Christina
Miller filed motions to clarify the records in the Estrada cases on October 12, 2006.
Copies of those motions were mailed directly to Judge Moriarty by ADA Christina
Miller. (Copies of the motions to clarify and a copy of the letter to Judge Moriarty are
attached as Exhibit Q.) '

Within approximately one week of the filing of those motions, Judge Moriarty phoned
ADA Miller to speak with her. Judge Moriarty left a voicemail message for ADA Miller.
In that message, Judge Moriarty told ADA Miller that she did grant the motions to
vacate, that she was glad ADA Miller had filed the motions, and that she wished to talk to
her further. ADA Miller immediately contacted each defendant’s respective counsel to
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inform them that she had been contacted by Judge Moriarty.
The Appeals Court subsequently reversed Judge Moriarty’s decisions to vacate the pleas
in the Estrada cases. (Copies of the Appeals Court’s decisions with respect to both

defendants are attached as Exhibit R.)

Judee Moriarty’s Representations to the Commission

In a February 10, 2010 letter to the Commission, Judge Moriarty’s counsel explained her
reasoning for granting the motions to vacate filed in the Estrada cases and described the
manner in which Judge Moriarty reached her decision:

“Judge Moriarty consulted with several of her colleagues on the Bench for their
opinion(s) as to the legal ramifications and/or consequences of a Judge
signing/certifying that she had asked a particular question during a colloquy wherein
the judge did not, in fact, ask such question. Finding no consensus among her
colleagues, Judge Moriarty decided that because she had certified via her signature on
the plea forms, respectively, that she had asked the question regarding drugs/alcohol
consumption and any resultant effect(s) when, in fact, she had not. . . , the colloquies
were flawed. Consequently, she allowed the defendants’ motions to withdraw their
pleas.”

As noted above, in the “Judge’s Certification” portion of the Tender of Plea Forms used
in all of the Estrada complaints, Judge Moriarty was asked to certify as follows:

«, the undersigned Justice of the District Court, addressed the defendant directly in
open court. I made appropriate inquiry into the education and background of the
defendant and am satisfied that he or she fully understands all of his or her rights as
set forth in Section IV of this form, and that he or she is not under the influence of
any drug, medication, liquor or other substance that would impair his or her ability to
fully understand those rights. I find, after an oral colloquy with the defendant, that
the defendant has knowingly, intelligently and voluntarily waived all of his or her
rights as explained during these proceedings and as set forth in this form . . .”

Despite Judge Moriarty’s claim that she granted the Motions to Vacate in the Estrada
cases because “she had certified via her signature on the plea forms, respectively, that she
had asked the question regarding drugs/alcohol consumption and any resultant effect(s)
when, in fact, she had not” it is clear that Judge Moriarty’s counsel’s representation to the
Commission was false and that she made no such certification. Nowhere on the Tender
of Plea forms in the Estrada cases did Judge Moriarty certify that she “had asked the
question regarding drugs/alcohol consumption and any resultant effect(s).” On the forms,
Judge Moriarty merely certified that she was satisfied that each defendant was “not under
the influence of any drug, medication, liquor or other substance that would impair his or
her ability to fully understand those rights” on the date of their pleas.
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In the same February 10, 2010 letter to the Commission, Judge Moriarty’s counsel also
claimed that, before making her decisions to allow the Motions to Vacate in the Estrada
cases, Judge Moriarty “consulted with several of her colleagues on the Bench for their
opinion(s) as to the legal ramifications and/or consequences of a Judge signing/certifying
that she had asked a particular question during a colloquy wherein the judge did not, in
fact, ask such question.” Judge Moriarty’s counsel then added that, “[f]inding no
consensus among her colleagues,” she granted the Motions to Vacate. However, Judge
Moriarty’s representation to the Commission, through counsel, that she “consulted with
several of her colleagues on the Bench for their opinion(s)” before making her decision is
not supported by the facts and appears to be false. On July 6, 2006, without prior notice,
Jaime Estrada’s counsel appeared before Judge Moriarty in Quincy District Court asked
Judge Moriarty to conduct an unscheduled hearing on Jaime Estrada’s “Emergency
Motion.” Following a brief hearing on that motion, during which Judge Monarty
remained on the bench and consulted with no other judges, Judge Moriarty immediately
ruled on the motion on July 6, 2006.

. After the decisions of the Appeals Court in Commonwealth v. Jaime Estrada and
Commonwealth v. Gabriel Estrada (Exhibit R), Judge Moriarty addressed another
Rule 30(b) motion filed in Commonwealth v. Matthew West on an improper ex parte
basis in violation on Canon 3B (7), and in a manner contrary to the clear hearing
and/or notice requirements of Mass.R.Crim.P. Rule 30 and its commentary, in
violation of Canons 1A, 2A, 3B (2), and 3B (4).

Judge Moriarty then knowingly and intentionally failed to respect and comply with,
and to be faithful to, the law by granting the Motion to Vacate in Commonwealth v.
Matthew West despite knowing that her order was unlawful. Through this conduct,
Judge Moriarty violated G.L. c. 211C, sec. 2(5)(b) and Canons 1A, 2A, 3B (2) and
3B (7).

Through her misconduct in relation to Commonwealth v. Matthew West, and
because of the subsequent media coverage of her unlawful order, Judge Moriarty
failed to observe high standards of conduct and damaged public confidence in her
integrity and in the integrity and impartiality of the judiciary. Through this
conduct, Judge Moriarty violated Canons 1A and 2A.

Commonwealth v. Matthew West

On May 29, 2001, the Roxbury Division of the Boston Municipal Court issued a
complaint against Matthew West charging him with Assault and Battery, in violation of
G.L. c. 265, sec. 13A, Malicious Destruction of Property over $250, in violation of G.L.
c. 266, sec. 127, Resisting Arrest, in violation of G.L. c. 268, sec. 32B, and Disorderly
Conduct, in violation of G.L. c. 272, sec. 53 (Docket Number 0102CR2402). (Copies of
the Complaint and Docket Sheet for Docket Number 0102CR2402 are attached as Exhibit
S.)
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On October 2, 2001, Mr. West pled guilty to all charges before Judge Moriarty. Judge
Moriarty sentenced Mr. West to 90 days in a house of correction, suspended for eighteen
months on the assault and battery charge. She sentenced Mr. West to probation on the
other charges. (A copy of the Tender of Plea form used in Docket Number 0102CR2402
is attached as Exhibit T.)

On September 19, 2007, Attorney Timothy Flaherty filed a motion to vacate Mr. West’s
plea in the Roxbury Division of the Boston Municipal Court. (A copy of that motion is
attached as Exhibit U.)

On or about September 21, 2007, Attorney Flaherty argued the motion in Roxbury before
Judge Milton Wright with an Assistant District Attorney from Suffolk County present at
the hearing. Judge Wright declined to act on the motion because Judge Moriarty was the
plea judge.

On September 24, 2007, Attorey Flaherty appeared in Quincy District Court where
Judge Moriarty was then sitting. On September 24, 2007, Attorney Flaherty requested to
appear before Judge Moriarty for an unscheduled hearing on his motion. Judge Moriarty
agreed to hear from Attorney Flaherty on the motion on September 24, 2007.

The Suffolk County District Attorney’s Office had no knowledge of this hearing and was
not represented. An ADA from the Norfolk County District Attorney’s Office (Michael
C. Connolly) was present for this hearing but had been given no authority to appear on
behalf of the Suffolk County District Attorney. ADA Connolly had no prior knowledge
of the substance of the matter at issue and was never provided with a copy of Matthew
West’s motion.

On September 24, 2007, Attorney Flaherty argued in support of that motion before Judge
Moriarty. (The transcript of that hearing is attached as Exhibit V.)

At the conclusion of the September 24, 2007 hearing, Judge Moriarty granted Matthew
West’s motion, stating to Mr. West’s attorney, “Okay. Tell him it was an early
Christmas present.” Judge Moriarty then endorsed Matthew West’s motion, as
follows:

~ “In the best interest of justice, motion to vacate is allowed. Moriarty, J 9-24-07.”

(An endorsed copy of that motion is attached as Exhibit W.)

Response to Judge Moriarty’s September 24, 2007 Order

Later on September 24, 2007, Mr. West was scheduled to appear before Judge William
G. Young in the United States District Court in Boston to be sentenced on federal
criminal charges on Criminal Number 06-10281-WGY. Mr. West faced an enhanced
federal sentence (262 to 327 months in federal prison instead only of 16 to 21 months)
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because of his conviction on Docket Number 0102CR2402.

When the Assistant United States Attorney, John T. McNeil (“AUSA McNeil”), became
aware, just prior to the federal sentencing hearing, that Mr. West’s state conviction on
Docket Number 0102CR2402 had been vacated, he requested and was granted a
continuance of the sentencing hearing until October 10, 2007.

AUSA McNeil later filed a “Government’s Status Report on Defendant’s Prior State
Conviction” dated October 2, 2007 with the federal court on Criminal Number 06-10281-
WGY. This “Status Report” was critical of Judge Moriarty’s handling of Matthew
West’s Motion to Vacate on his state criminal case, Docket Number 0102CR2402. (A
copy of the “Government’s Status Report on Defendant’s Prior State Conviction” filed by
AUSA McNeil is attached as Exhibit X.)

On October 1, 2007, the Suffolk County District Attomey’s Office filed a petition on
behalf of the Commonwealth pursuant to G.L. ¢. 211, sec. 3 regarding Judge Moriarty’s
decision to vacate Matthew West’s conviction in Docket Number 0102CR2402. This
petition was docketed by the Court as SJ-2007-0463 (Commonwealth v. Matthew West).
(A copy of the Commonwealth’s Petition is attached as Exhibit Y.)

After that petition was filed, and while the matter was still pending before the Single
Justice, on October 9, 2007, Judge Moriarty issued an order vacating her prior order
allowing the motion to vacate. (A copy of Judge Moriarty’s October 9, 2007 order is
attached as Exhibit Z.)

On October 9, 2007, Supreme Judicial Court Justice Margot Botsford subsequently
dismissed the G.L. c. 211, sec. 3 petition as moot.

On October 10, 2007, Mr. West’s federal sentencing hearing took place on Criminal
Number 06-10281-WGY. Judge Young sentenced Matthew West to 15 years committed
in federal prison. At the conclusion of that sentencing hearing, Judge Young commented
on the events that had transpired relative to Mr. West’s state criminal matter. (The
transcript of Judge Young’s comments relating to Mr. West’s state criminal matter is
attached as Exhibit Al.)

A number of newspaper articles were published regarding the events that had transpired
in Commonwealth v. Matthew West, Docket Number 0102CR2402. (The below-cited
articles are attached as Exhibit B1.) Those articles included the following:

e In an October 4, 2007 article titled, “Quincy judge in flap over sentence, US
says she called ruling a ‘present’ to drug defendant,” the Boston Globe
reported on Judge Moriarty’s handling of the Matthew West case.

¢ In an October 4, 2007 article titled, “U.S. Attorney rips Quincy judge over
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e ‘present’ to criminal,” the Boston Herald reported on Judge Moriarty’s
handling of the Matthew West case.

e In an October 10, 2007 article titled, “Judge reverses herself on conviction,
Prosecutors fought to have defendant face tougher penalty,” the Boston Globe
reported on Judge Moriarty’s decision to reverse her order vacating Matthew
West’s conviction.

e In an October 11, 2007 article titled, “Judge chastised for vacating assault
conviction, ‘Deviation from laws of the Commonwealth,”” the Boston Globe
reported on Judge Moriarty’s handling of the Matthew West case.

e In an October 17, 2007 article titled, “The push to void old convictions vexes
DAs, Tactic may limit federal sentencing,” the Boston Globe reported on the
problems District Attorneys are facing with defendants trying to vacate old
convictions. This article referenced Judge Moriarty’s handling of the
Matthew West case.

e In an October 25, 2007 article titled, “Judging the judge,” Massachusetts
Lawyers Weekly reported on Judge Moriarty’s handling of the Matthew West
case.

5. By failing to comply with the law in a manner that consistently favored one side
over another in the cases before her (specifically, the defendants in those cases), by
consistently failing to grant the Commonwealth a full opportunity to be heard
according to the law, and, when the proper representative for the Commonwealth
was present, by treating that representative discourteously, Judge Moriarty’s
above-described misconduct constituted a pattern evidencing bias against the
Commonwealth and a lack of impartiality. Judge Moriarty failed to observe high
standards of conduct so that the integrity and independence of the judiciary will be
preserved, and failed to perform her duties without bias or prejudice. Through this
conduct, Judge Moriarty violated G.L. c. 211C, sec. 2(5)(b) and Canons 1A, 2A, 3B
(4), and 3B (7).

The conduct set forth above, if true, constitutes conduct prejudicial to the administration of
justice and unbecoming a judicial officer, brings the judicial office into disrepute, and violates
the Code of Judicial Conduct.

For the Commission,

Yirrre )

Stephen E. }(Ieel
Chairman

Date: 6/?/{0
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NOTICE OF PROCEDURES PURSUANT TO STATEMENT OF ALLEGATIONS

Complaint Numbers 2007-89 and 2007-108

The Commission hereby notifies Judge Moriarty that, pursuant to M.G.L. ¢. 211C, § 5(7)
and Commission Rule 6L, she has twenty-one (21) days following her receipt of this
Statement of Allegations to respond in writing to the charges and, if she wishes, to file a
written request for a personal appearance before the Comumission.

The Commission also notifies Judge Moriarty that, pursuant to M.G.L. c. 211C, § 5(8)
and Commission Rule 6P(1), after she is served with this Statement of Allegations, she is
entitled to compel by subpoena the attendance and testimony of witnesses through
depositions, and to provide for the inspection of documents, books, accounts, written or
electronically recorded statements, and other records. The judge may file written
material for Commission consideration before the issuance of Formal Charges.

For the Commission,

Date & fuf
Steﬁﬁen E. NEel

Chairman

Date: ‘6/3//0
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ENTRY DATE

'OTHER DOCKET ENTRIES

{vl(»s/

att, LW«HM o e P 4%04&\ oy,

pold i Bal MJM ,%MX VP

4 Lt/ VX ' 7

A ST1AE 70 VO%’ (G tn/ LOB  Cewsr

/?q/mcrso CeulTy 70 Ezr, Dl A7/

STy 70__G/206 a//d/cu/ e 0 A

(s (See bl  O7 [ l4lrS )

[fé‘—tén/ —

‘Zé*o/as/

Aol 4‘/ [ty har— A LOE oupes T

[ssve (Moled o Cor) L Keogen T

ADDITIONAL ASSESSMENTS IMPOSED OR WAIVED

DATE IMPOSED and JUDGE TYPE OF ASSESSMENT . AMOUNT DUE DATES and COMMENTS v WAIVED

Legal Counsel Fee (211D §2A 12)

Legal Counsel Contribution (211D §2)

Court Costs (280 §6)

Drug Analysis Fee (280 §6B)

OUI §24D Fee (90 §240 19)

OUI Head [njury Surfine (90 §2;1[1][a][1] 12)

2
HIN 10 //-—ﬁ Probation Supervision Fee (276 §87A) /} ?6_‘5 // 24 ﬁ"m
Defauit Warrant Assessment Fee (276 §30 12) 4
Default Warrant Removal Fee (276 §30 §1)
7| CRIL ALy e

RIRT SRS
poeiin s

[ & Ppso
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DOCKET NUMBER: 0314CR003020 NAME: FONTINA, ANTHONY

SCHEDULING HISTORY _-{

NO. | SCHEDULED DATE | SCHEDULED EVENT] RESULT JUDGE TAPENO. | sTART | sToP

1| Jo-Lfo | .S V72 ¢f | OHed [ contd O, p~ 43% Dot |74
2| /0. ,1:1 el | Predr [JHeld  [] Contd '

3 )“;év(?é <THTUR [JHed  [JContd (LA M e Y2 e oL
‘15-19-06 NNG@  |Ome goms DEan watren— dhed fon dowr {7l
5 q, . g{ ol S )} {JHeld [ Contd D P’TA

6 OHetd  []J Contd

7 O Held [ Contd

8 [(JHeld [ Contd

9 [JHeld  [] Contd

10 [(JHeld  []J Contd

DFTA=Defendant failed to ap,

ARR=Arraignment PT=Pretrial hearing CE=Discovery compliance and jury election T=Bench trial J=Jury Trial PC=Probable cause hearing M=Motion hearing SR=Status review
SRP=Status review of payments FA=First appearance in jury session S=Sentencing CW=Continuance-withoui-finding scheduled to terminate P=Probation scheduled to terminate

pear and was defaulted WAR=Warrantissued WARD=Default warrant issued WR=Warrant or defauit warrant recalled PR=Probation revocation hearing]

EN'I;RY DATE OTHER DOCKET ENTRIES
g/r,ia/d S | WL y/Ms
/‘. 7/
Jafsly (MRS i

0CT 0 3 2005

Ot /ﬂe(;,,;// Lol  IAS S Gt g v 6
/ﬁelgxﬂ\'—(& CCVL&'M; T) |

10-4-05.

(0T, S 07

ibln le{;' L v €
[e-dY ey W«tﬂ\z S v %v*wwq.m v-eP Ax DRI Cy. 97
cuwer pNmcdel  Vrdr edanded Iy /o292
/=3-06  |Nateer porl oo . 2L
ADDITIONAL ASSE{ MENTS IMPOSED OR WAIVED g’ﬂw —
DATE IMPOSED and JUDGE - TYPE OF ASSESSMENT AMOUNT DUE DATES and CMMENTS v WAIVED

Legal Counsel Fee (211D §2A §2)

Legal Counsel Contribution (211D §2)

Court Costs (280 §6)

Drug Analysis Fee (280 §6B)

OU! §24D Fee (90 §24D §9)

OU! Head Injury Surfine (90 §24(1]{a](1] 12)

Probation Supervision Fee (276 §87A)

Default Warrant Assessment Fee (276 §30 {[2)

Default Warrant Removal Fee (276 §30 1)
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DOCKET NUMBER: (0314CR003020

NAME: FONTINA. ANTHONY

SCHEDULING HISTORY _

NO. | SCHEDULED DATE | SCHEDULED EVENT] RESULT JUDGE TAPENO. | START | sTOP
11/ i'ﬁ e [J Held /[ Contd

2| JOJ - G & 4 ¢ [ Held, Cont'd

3 [] Held [] contd

4 [JHeld [J Contd

5 [QHeld  [J Contd

6 [Held  [J Contd

7 {JHeld  [] Contd

8 [QHeld [ Contd

9 [ Held [] contd

10 [JHeld [] Contd

ARR=Arraignment PT=Pretriat hearing CE=Discovery compliance and jury election T=Bench trial J=Jury Trial PC=Probable cause hearing M=Motion hearing SR=Status review
[ISRP=Status review of payments FA=First appearance in jury session S=Sentencing CW=Continuance-without-finding scheduled to terminate P=Probation scheduled to terminate
FTA=Defendant failed to appear and was defaulted WAR=Warrant issued WARD=Default warrant issued WR=Warrant or default warrant recalled PR=Probation revocation hearin

ENTRY DATE

OTHER DOCKET ENTRIES

/4()\0/0(9

WW mew«mm
me.zvdfj 4

fo/)&ﬂZ W/ L mws o
7
112006 |AuR Lums A£n.
KT =l —FE==A
D-200b | WL Ldms “
C?/Z,‘\[\i. (AN
' Pl for~ vOor A Deitrpued u/ué}g/ Eon

(*\t Al  Suxa.

el Seenw @ Aacn/ Ynst-

[ Dty

ADDITIONAL ASSESSMENTS IMPOSED OR WAIVED

TYPE OF ASSESSMENT AMOUNT

DUE DATES and COMMENTS

v WAIVED

DATE IMPOSED and JUDGE

Legal Counsel Fee (211D §2A 12)

Legal Counsel Contribution (211D §2)

Court Costs (280 §6)

Drug Analysis Fee (280 §6B)

OUI §24D Fee (90 §24D 19)

0OUIl Head fnjury Surfine (90 §24{1]{a](1] 12)

Probation Supervision Fee (276 §87A)

Default Warrant Assessment Fee (276 §30 12)

Default Warrant Removal Fee (276 §30 1)
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DOCKET NUMBER: 0314CR003020 NAME:

FONTINA. ANTHONY

SCHEDULING HISTORY

NO. ] SCHEDULED DATE | SCHEDULED EVENT] RESULT JUDGE TAPE NO. START | STOP
1 [ Hetd [ Contd
2 [ Heid ] Contd
3 [ Heid [ Contd
4 ] Held [ Contd
5 [J Hetd [] Contd
6 [JHeld  [J Contd
7 [ Held [] Contd
8 [ Held ] Contd
9 [JHeld  [] Contd
10 [JHeld  [J Contd

ARR=Arraignment PT=Pretrial hearing CE=Discovery compliance and jury election T=Bench trial J=Jury Trial PC=Probable cause hearing M=Motion hearing SR=Status review
ISRP=Status review of payments FA=First appearance in jury session S=Sentencing CW=Continuance-without-finding scheduled to terminate P=Probation scheduled to terminate
gdFTA=Defendant failed to appear and was defaulted WAR=Warrant issued WARD=Default warrant issued WR=Warrant or default warrant recalled PR=Probation revocation hearin

b

ENTRY DATE

OTHER DOCKET ENTRIES

o149 66

Mmﬂbo? MM\UODKM\?JW

/wmr)\b ROV NN KPMH _vd (’IU/U?« ASAP)

?er)\u\fw‘\&Q

C)m&ow A Aok m\/i\vv\uﬁ

RONT VI VNN e 22T &MM\—W\)\LO/&&MM’«Q
/\Q/wmﬁad

~

ADDITIONAL ASSESSMENTS IMPOSED OR WAIVED

DATE IMPOSED and JUDGE

TYPE OF ASSESSMENT - AMOUNT

DUE DATES and COMMENTS

v WAIVED

Legal Counsel Fee (211D §2A 2)

Legal Counsel Contribution (211D §2)

Court Costs (280 §6)

Drug Analysis Fee (280 §68)

OUI §24D Fee (90 §24D 19)

OUl Head Injury Surfine (90 §24{1][a](1] 12)

Probation Supervision Fee (276 §87A)

Default Warrant Assessment Fee (276 §30 12)

Default Warrant Removal Fee (276 §30 {1}
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EXHIBIT B



TENDER OF PLEA OR ADMISSION |POCKET NO. NO.OFCOUNTS| Trijal Court of Massachusetts
WAIVER OF RIGHTS 83743520 % District Court Department |

COURT DIVISION

INSTRUCTIONS: This form must be typed or printed | NAME OF DEFENDANT

clearly, completed prior to the Pretrial Hearing, signed ﬂ( 71\ 7/ / » Chelsea DiStriCt Coun

by both counsel and submitted to the court by the 4‘% //ﬁ/ L 120 Broadway
Chelsea, MA 02150

defendant at or before the Pretrial Hearing.

'SECTION | - _ TENDER OF PLEA B
Defendant in this case hereby tenders the following: 7 PLEA OF GUILTY 7(/ADMISSION TO FACTS SUFFICIENT FOR A FINDING QF GUILTY

conditioned on the dispositional terms indicated below. Include all proposed terms (guilty finding, finding of sufficient facts, continued without finding,
dismissal, fine, costs, probation period and supervision terms, restitution amount including the identification of the recipient of restitution, and any
sentence of incarceration, split sentence or suspended sentence, etc. )- Number each count and specify terms for each count separately.

COUNT DEFENDANT'S DISPOSITIONAL TERMS PROSECUTOR’S RECOMMENDATION
NO. (Check “Yes” if Prosecution agrees — Check “No" f Prosecution disagrees) (Required if Prosecutor disagrees with terms)

/ Df{m%x&} fZ‘)o e Qg

(b Jyr Pl ot 2ot 15w
T TGty | e
N B e a’/g =

YES
" s ey - 76 e

NO L R

YES L
NO 22"
Y;E:S
NO
WE HAVE CONSULTED WITH THE PROBATION DEPARTMENT REGARDIN ON TERMS SET FORTH ABOVE.

/‘
SIGNATURE OF DEFE OUNSEL DAT SIGNATURE OF PROSECUTING OFRCER
/' '
X 7 7 / 2%25

o PLEAOR ADMISSION ACEEPTER BY THE G

~ACCEPTS the tendered Plea or Admission on defendant's terms set fw I, and will impose sentence in accordance
with said terms, subject to submission of defendant's written WAIVER (see Section IV on reverse of this form), completion of the required oral
COLLOQUY, a determination that there is a FACTUAL BASIS for the Plea or Admission, and notice of ALIEN RIGHTS.

The Court _.; REJECTS the defendant's dispositional terms set forth | DEFENDANT’S DECISION IF COURT REJECTS TENDERED

above and, in accordance with Mass. R. Crim. P. 12(c)(6), has set forth | PLEA OR ADMISSION:
to the defendant the dispositional terms it would find acceptable, to wit: —

Defendant WITHDRAWS the tendered Plea or Admission:
the parties must complete and file a Pretrial Conference
Report, a Pretrial Hearing must be conducted and a trial
date scheduled, if necessary.

Defendant ACCEPTS terms set forth by the Court, a Plea or
Admission will be accepted by the court and said
dispositional terms imposed, subject to submission of
defendant’'s written WAIVER (see Section IV on reverse of
this form), completion of the required oral COLLOQUY, a
determination that there is a FACTUAL BASIS for the Plea
or Admission, and notice of ALIEN RIGHTS.

2N
SlGNATUR‘:E O yCEPTING OR REJEC PLEA OR DATE SIGNATY 7_» FENSE COUNSEL {li rejection decision made) | DATE
ADMISSION f K_— Ny .
| f B
X 1) Y Uled A ) /’/%’@ 96
i 7 '

JC-CR 22 (8/987



I, the undersigned defendant, understand and acknowledge that | am voluntarily giving up the right fo be tried by a
jury or a judge without a jury on these charges. .

| have discussed my constitutional and other rights with my attorney. | understand that the jury would consist of six
jurors chosen at random from the community, and that | could participate in selecting those jurors, who would determine
unanimously whether | was guilty or not guilty. | understand that by entering my plea of guilty or admission, | will also be
giving up my right to confront, cross-examine, and compel the attendance of witnesses; to present evidence in my defense;
to remain silent and refuse to testify or provide evidence against myself by asserting my privilege against self-incrimination,
all with the assistance of my defense attorney; and to be presumed innocent until proven guilty by the prosecution beyond a

reasonable doubt.

| am aware of the nature and elements of the charge or charges to which | am entering my guilty plea or admission. |
am also aware of the nature and range of the possible sentence or sentences.

My guilty plea or admission is not the result of force or threats. It is not the result of assurances or promises, other than
any agreed-upon recommendation by the prosecution, as set forth in Section | of this form. | have decided to plead guilty, or
admit to sufficient facts, voluntarily and freely.

| am not now under the influence of any drug, medication, liquor or other substance that would impair my ability to fully
understand the constitutional and statutory rights that | am waiving when 1 plead guilty, or admit to sufficient facts to support

a finding of guilty.

| understand that if | am not a citizen of the United Sfates, conviction of this offense may have the consequences of
deportation, exclusion from admission to the United States, or denial of naturalization, pursuant to the laws of the United

States.

SIGNATMRE OF ’FENDANT
/ - ,
X 4 - )
Vi
” AL

| SE

As required by G.L. c. 218, § 26A, I certify that as legal counsel to the defendant in this case, | have explained to the
defendant the above-stated provisions of law regarding the defendant’s waiver of jury frial and other rights so as to enable
the defendant to tender his or her plea of guilty or admission knowingly, intelligently and voluntarily.

&GNATUREOF?EEE&gEBOU L B.B.0. NO
X Z A7 | | e #3573

1, the undersigned Justice of the District Court, addressed the defendant directly in open court. | made appropriate
inquiry into the education and background of the defendant and am satisfied that he or she fully understands all of his or her
rights as set forth in Section IV of this form, and that he or she is not under the influence of any drug, medication, liquor or
other substance that would impair his or her ability to fully understand those rights. | find, after an oral colloquy with the
defendant, that the defendant has knowingly, intelligently and voluntarily waived all of his or her rights as explained during
these proceedings and as set forth in this form.

Atfter a hearing, | have found a factual basis for the charge(s) to which the defendant is pleading guilty or admitting and
| have found that the facts as related by the prosecution and admitied by the defendant would support a conviction on the

charges to which the plea or admission is made.

| further certify that the defendant was informed and advised that if he or she is not a citizen of the United States, a
conviction of the offense with which he or she was charged may have the consequences of deportation, exclusion from
admission to the United States, or denial of naturalization, pursuant to the laws of the United States.

DATE

/,./5L ,0% 97




EXHIBIT C



CRIMINAL COMPLAINT_] 0414CR003407 Trial Court of Massachusetts oo
DEFENDANT Chelsea District Court
DELGADO, JENNIFER
11 MAVERICK STREET
APT. 3 TO ANY JUSTICE OR CLERK-MAGISTRATE
CHELSEA, MA 02150 OF THE CHELSEA DISTRICT COURT

DATE OF BIRTH  |SEX RACE HEIGHT  |WEIGHT EYES HAIR

1ignose P Lw___|505 |18  [BRO JBRO | i e ot compaine that on the dale and ot

INCIDENT REPORT # SOCIAL SEC_:URITY# the location stz;ted herein the defendant did commit the
028-56-3955 offense(s) listed below.

DATE OF OFFENSE PLACE OF OFFENSE

12/02/2004 CHELSEA

COMPLAINANT POLICE DEPARTMENT

OBRIEN, JAMES CHELSEA PD

DATE OF COMPLAINT RETURN DATE AND TIME

12/03/2004 12/03/2004 8:30 AM

COUNT-OFFENSE AlcTw j2-38<tt Lceadon, 37

1. 266/14/E BURGLARY, UNARMED & ASSAULT ¢266 §14

on 12/02/2004 did in the night time break and enter the dwelling house of JORGE A. RODRIGUEZ with intent to commit a felony therein, and did make an

actual assault upon JORGE A. RODRIGUEZ, a person lawfully therein, in violation of G.L. ¢.266, §14. (NO DISTRICT COURT FINAL JURISDICTION IN
ADULT SESSION.)

COUNT-OFFENSE
2. 265/13K/A A&B ON +60/DISABLED WITH INJURY ¢265 §13K(b)

on 12/02/2004 did commit an assault and battery upon JORGE A. RODRIGUEZ, a person 60 years of age or older or a person with a disability, and by such
assault and battery did cause bodily injury, as such terms are defined in G.L. ¢.265, §13K(a), in violation of G.L. ¢.265, §13K(b). (PENALTY: state prison not
more than 5 years; or house of correction not more than 2% years; or not more than $1000; or both imprisonment and fine.)

COUNT-OFFENSE
3. 265/13K/A A&B ON +60/DISABLED WITH INJURY ¢265 §13K(b)

on 12/02/2004 did commit an assault and battery upon AMADELIA RODRIGUEZ, a person 60 years of age or older or a person with a disability, and by such
assault and battery did cause bodily injury, as such terms are defined in G.L. ¢.265, §13K(a), in violation of G.L. ¢.265, §13K(b). (PENALTY: state prison not
more than 5 years; or house of correction not more than 23 years; or not more than $1000; or both imprisonment and fine.)

COUNT-OFFENSE D / nlcfw ]3-3-6-0 4
4. 266/14/E BURGLARY, UNARMED & ASSAULT ¢266 §14

on 12/02/2004 did in the night time break and enter the dwelling house of AMADELIA RODRIGUEZ with intent to commit a felony therein, and did make an

actual assault upon AMADELIA, a person lawfully therein, in violation of G.L. ¢.266, §14. (NO DISTRICT COURT FINAL JURISDICTION IN ADULT
SESSION.)

< Co/x/lr,,u) 'T'>

COMPLAINANT SWORNTO B ‘E CLERK-MAGJZTRATE
X ﬁ/j——\ X - Py

4 FIRST JUSTICE / COURT  Chelsea District Court
Hon. Timothy H Gailey ADDRESS 150 Broadway

ATRUE CLERK-MAGISTRATE/ASST. CLERK Chelsea, MA 02150
COPY

ATTEST: X

ON (DAT7 TOTAL COUNTS
7 18

ON (DATE)
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ADDITIONAL COUNTS Page 2 0f 2

DOCKET NUMBER
0414CR003407

COUNT-OFFENSE
5. 265/39/B A&B TO INTIMIDATE c265 §39(a)

terms of probation, whichever is applicable.")

on 12/02/2004 did commit an assault and battery upon JORGE A. RODRIGUEZ with the intent to intimidate such person because of such person's race,
color, religion, national origin, sexual orientation, or disability, in violation of G.L. €.265, §39(a). (PENALTY: house of correction not more than 2« years; or
not more than $5000 fine, plus surcharge of $100 for Diversity Awareness Education Fund; or both; and defendant "shall complete a diversity awareness
program"” approved by the Trial Court's Chief Justice for Administration and Management "prior to release from incarceration or priof to completion of the

COUNT-OFFENSE
6. 268/34A FALSE NAME/SSN, ARRESTEE FURNISH ¢268 §34A

on 12/02/2004 did knowingly and willfully furnish a false name or Social Security number to a law enforcement officer or law enforcement official following an
arrest, in violation of G.L. ¢.268, §34A. (PENALTY: house of correction not more than 1 year to run from and after the sentence for the underlying offense; or
fine not more than $1000; or both; and restitution may be ordered for resulting monetary losses suffered by any person whose identity has been assumed.)

COUNT-OFFENSE

COUNT-OFFENSE

COUNT-OFFENSE

COUNT-OFFENSE

: i)
COMPLAJNA @\ SWORN TO BEFORE CLERK-MAGISTRATE/ASST. CLERK |ON (DA%O
X HA ﬂ X
’\/ .
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NAME, ADDRXSS AND ZIP CODE OF DEFENDANT

DELGADO, JENNIFER

Vl_‘ i ot 7 DOCKETNO. ‘A"ITO Y NAME .
. uR;!MiNALkDOCKEI "~ ] 0414CR003407 2o mark  Foj.o €D
COURT DIVISION [ ] INTERPRETER REQUIRED DATE and JUDGE DOCKET. ENTRY
Chelsea o -3 o D pac “Attomey appointed (SJC R. 3:10)

Atty denied and Deft Advised per 211D §2A

11 MAVERICK STREET
APT.3
CHELSEA, MA 02150

i3~ 2o B

Waiver of counsel found after colloquy
Terms of rel

ease sl -

PR zﬁ?f ¥/8 , 000 L4
Held (276 §58A) .
See back for special conditions

. i Arraigned gad advised:
DEFT. DOB AND SEX - P A | tal of bail revocation (276 §58)
11/18/1966 F 120 O ight to bail review (276 §58)
DATE OF OFFENSE(S) PLACE OF OFFENSE(S) Right to drug exam (111E §10)
12/02/2004 CHELSEA Advised of right to jury trial:
COMPLAINANT POLICE DEPARTMENT (if applicable) Daes not waive
OBR|EN, JAMES CHELSEA PD Waiver of jury trial found after colloquy
DATE OF COMPLAINT RETURN DATE AND TIME Advised of trial rights as pro se (Supp. R. 4)
12/03/2004 12/03/2004 08:30:00 Advised of right of appeal to Appeals Ct (R. 28)
COUNT/OFFENSE FINE SURFINE COSTS RESTITUTION | V/W ASSESSMENT
1. 266/14/E BURGLARY, UNARMED & ASSAULT c266 §14 [Jwaivep

AJUDGE SENTENCE OR OTHER DISPOSITION

DlSPﬁSE@N ?\'Ig anz J

[ Failure to prosecute
[] Nolle Prosequi

and 278 §29D warning [ Not Responsible [J Request of Dett

[[]Filed with Deft's consent

Uus ((j/f/ / 0/1/ [ sufficient facts found but continued without guitty finding until:
DISPOSITION METHOD FINDING [:] Probation D Pretrial Probation (276 §87) - untik:
D Guilty Plea or Admission D Not Guilty D be dismissed upon pgyment of court costs/restitution
to Sufficient Facts i . B'é : .
accepted after colloquy D Guilty Dismissed upon: equest of Comm. D Request of Victim

iE)

B SO,

[ Bench Trial [] Responsible
D ry Trial L—_I No Probable Cause FINAL DISPOSITION JUDGE DAT
None of the Above D Probable Cause Bp{r:i:sed on r'ecommendation of P robation Dept. 7 / /?/c) Z
. Probation terminated: defendant discharged
COUNT/OFFENSE \ { 1T  av— AL SURFINE COSTS RESTITUTION | V/W ASSESSMENT
2. 265/13K/A A&B ON +60/DISABLED WITH INJURY ¢265 §13K il 70 [Jwaveo
DISPOSITION DATE and JUDGE N SENTENCE OR OTHER DISPOSITION :
i . 1 S, el W D Sufficient facts found but continued without guilty finding until: ;L / / ya /J-\l }‘J’ < c]“)\
DISPOSITION METHOD FINDING [:] Probation 7 . )OL [:l Pretrial Probation (276 §87) - until:
uilty Pl.ea or Admission D Not Guilty D To be dismissed upon payment of court costs/restitution dL / }2' /y«\( P-W
;cﬁ:;{i:éezg (l;ag;s"oquy Cui [ Dismissed upon: [ ] Requestof Comm.  { ] Request of Victim ij e .
and 278 §29D warning Bﬂ;"};’re;ponsible D Request of Deft [[] Failure to prosecute D Other: todag
[] Bench Trial [] Responsible []Filed with Deft's consent ['] Nolle Prosequi [] Decriminalized (277 §70C)  § / A /\a»\-l V*f/t‘”
[ Jury Trial [] No Probable Cause FINAL DJSPOSITION JUDGE DATE
D None of the Above D Probable Cause B})gr;?;sed on r.ecommendation of Probation Dept. 7 7?? / O.’
Probation terminated: defendant discharged /
COUNT/OFFENSE W\. .,&,o_f__ﬂ, wl Q%_, % FINE SURFINE COSTS RESTITUTION V/W ASSESSMENT
3. 265/13K/A A&B ON +60/DISABLED WITHINJURY ¢265 §13K [Jwaivep

DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION

oo

I wan Ny

D Sufficient facts found but continued without guilty finding until:

gt byt P C

DISPOSITION METHOD FINDING E] Probation ~7 _ & D Pretrial Probation (276 §87) - unti:
e "
- Plea or Admission D Not Guilty [:] To be dismissed upon payment of court costs/restitution Cune w L ‘J\ ?
to Sufficient Facts Dismissed upon: Request of Comm. Request of Victim
accepted after colloquy ity U P L1 Req ) LI Req ‘;L ] )L PW
and 278 §29D warning [ Not Responsible [[JRequest of Deft [7] Failure to prosecute []J other. W
[] Bench Trial [] Responsible [T Fited with Deft's consent ] Nolle Prosequi [ Decriminafized (277 §70C)
[ Jury Triat ] No Probable Cause | FINAL DISPOSITION" JUDGE ATE
D None of the Above D Probable Cause ¥missed on recommendation of Probation Dept. 7 5)/
{ robation terminated: defendant discharged d7
COUNT/OFFENSE FINE SURFINE COSTS RESTITUTION VIW ASSESSMENT
4. 266/14/E BURGLARY, UNARMED & ASSAULT c266 §14 [Jwaivep

DlSFﬁ)S}FOhﬁJATE an._d)JLJJDGE SENTENCE OR OTHER DISPOSITION
I 8 SUUs

oAl cAS

D Sufficient facts found but continued without guilty finding until:

DISPOSITION METHOD FINDING D Probation D Pretrial Probation | 87) - until:
D Guilty Piea or Admission D Not Guilty D Toe dismissed upon paynent of court costs/restity SSEB ﬁr RE@ gF 3
to Sufficient Facts [ it ismissed upon: equest of Comm. [ ] Request of Victim = EM%%‘
accepted after colloquy uilty )
and 278 §29D waming [ Not Responsible [JRequest of Deft [ Failure to prosecute [] other.
[] Bengh Trial [] Responsible [ Filed with Deft's consent  [] Nolle Prosequi [7] Decriminalized (277 §70C)
D Jry Trial D No Probabte Cause JUDGE

D Probable Cause

None of the Above

FINAL DISBESITION
Djerhissed on recommendation of Probation Dept.
robation terminated: defendant discharged

ADDITIONAL
COUNTS
ATTACHE

7//3]’;E7
1 X

COURT AI;DRESS

120 Broadway

CLERK-MAGISTRATE/ASST. CLERK ON (DATE)
Chelsea, MA 0215

ATRUE
COPY
ATTEST:

X

Chelsea District Court

0




ADDITIONAL COUNTS

Page 2 Of 2

DOCKET NUMBER
0414CR003407

COUNT-OFFENSE

5. 265/39/B A&B TO INTIMIDATE c265 §39(a)

VIW FEE FINE SURFINE

COSTS TOTAL DUE

IMPRISONMENT AND OTHER DISPOSITION

D Cont. w/o finding until:

D Appeal of find. & disp.

D Appeat of disp.

D Discharged from probation
[7] Dismissed at request of probation

DATE PLEA
Vo b o5 | ONotcuity [ cuity [ Nolo Lih
l___]_ New Plea: Gfkd?nits suff. facts ?M
FINDING &£ JUDGE W
FINAL DISPOSITION ATE
D Cont. w/o finding until: m&iharged from probation f /‘5 7
D Appeal of find. & disp. D Appeal of disp. I: Dismissed at request of probation
COUNT-OFFENSE VIW FEE FINE SURFINE |COSTS TOTAL DUE
6. 268/34A FALSE NAME/SSN, ARRESTEE FURNISH c268 §34A
DATE _ PLEA IMPRISONMENT AND OTHER DISPOSITION
! 1e G A [ Notcuity [Jcuity [ Nolo da b Jon BYN SN L
[] New Plea: [] Admits suff. facts
FINDING G JUDGE .
FII%Z@POSITION DATE
D Cont. w/o finding until: Discharged from probation /
Appeal of find. & disp. D Appeal of disp. I: Dismissed at request of probation 7 / ? D7
COUNT-OFFENSE : VIW FEE FINE SURFINE [COSTS TOTAL DUE |
DATE PLEA IMPRISONMENT AND OTHER DISPOSITION
[] Not Guilty I:I Guity [} Nolo
D New Plea: [:] Admits suff. facts
FINDING JUDGE
. FINAL DISPOSITION DATE
D Cont. w/o finding until: D Discharged from probation
D Appeal of find. & disp. [:] Appeal of disp. Dismissed at request of probation
COUNT-OFFENSE VIW FEE FINE SURFINE |COSTS TOTAL DUE
DATE PLEA IMPRISONMENT AND OTHER DISPOSITION
[J NotGuity [ cuity [ Nolo
D New Plea: D Admits suff. facts
FINDING JUDGE
FINAL DISPOSITION DATE
E] Cont. w/o finding until: I:] Discharged from probation
D Appeal of find. & disp. I:] Appeal of disp. [[] Dismissed at request of probation
COUNT-OFFENSE V/W FEE FINE SURFINE |COSTS TOTAL DUE
DATE PLEA IMPRISONMENT AND OTHER DISPOSITION
[INotGuity [ cuity [ Nolo
D New Plea: [:] Admits suff. facts
FINDING JUDGE
FINAL DISPOSITION DATE
D Cont. w/o finding until: [:] Discharged from probation
D Appeal of find. & disp. I:] Appeal of disp. E Dismissed at request of probation
COUNT-OFFENSE V/W FEE FINE SURFINE |COSTS TOTAL DUE
DATE PLEA IMPRISONMENT AND OTHER DISPOSITION
[ NotGuity [J cuity [ Nolo
D New Plea: D Admits suff. facts
FINDING JUDGE
FINAL DISPOSITION DATE
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DOCKET NUMBER:  0414CR003407

NAME: DELGADO, JENNIFER

SCHEDULING HISTORY

NO. | SCHEDULED DATE | SCHEDULED EVENT RESULT JUDGE TAPENO. | START | STOP
a2y | ARR o o (D Maldpid,

2 yaad o] P ()| O Gt (7 et )

|/)i#fos | Srx (co)|Org# Do o IPYARN 72 Y
41 i.085 o5 Bm ot [JHeld  [J Contd

5 7‘)8’ G XD}\L(J/ [ Held [ Contd

6 '/. 23/-,)3/ 0R% oy Ored O contd (?/ //hbwwj(,

7 a& DA E‘VG:;) [JHed  [] Contd

s | D [- o5 | evs u,f‘}* [JHed A Contd G A

9 3,&,74/ VT Jorn o 0| O Held 7 A0 Contd B )
wl3-1.0¢ ]| Ad/ |0 vl oo YOP Wioidinr — Pl T Focor Bl dbal)

ARR=Arraignment PT=Pretrial hearing CE=Discovery compliance and jury election T= Bench trial J=Jury Trial PC=Probable cause hearing M=Motion hearing SR=Status
SRP=Status review of payments FA=First appearance in jury session S=Sentencing CW= Continuance-without-finding scheduled to terminate P=Probation scheduled to terminate
DFTA=Defendant failed to appear and was defaulted WAR=Warrant issued WARD= Default warrant issued  WR=Warrant or default warrant recalled PR=Probation revocation hearing

review

L

ENTRY DATE OTHER DOCKET ENTRIES

JQ:3: D“( &/cu» Krrtug. /lwm aﬂm& /moZ;M ( v,

0EC 28 ot | Goewrs /) H 5 are , (bur e
///3/05 v STATEAS ./«/2 29@- Cﬂnr TS o) //Qgs,gg
D3P0 ] P (77 conclpsl (D)
%’/E doo  (4us( (C(y/t//axv, >

L 1§ T Ct ( cnrnod o Aunp i Apwe Arnd

37< /S'M,,ci? w e Leanady

/25047

Count 2 tomtormad M v/m digpsadionn. . Some

&/:!Z AT s v / \S O%D W/L d &JZ < M Mlmd/; 7

bl

/Q&m& Pe

ADDlTlONAL ASSESSMENTS IMPOSED OR WAIVED

DATE IMPOSED and JUDGE

TYPE OF ASSESSMENT AMOUNT DUE DATES and COMMENTS v WAIVED,

) Joy O

Legal Counsel Fee (211D §2A 12)

/S0 7. 18 7

Legal Counsel Contribution (211D §2)

Court Costs (280 §6)

Drug Analysis Fee (280 §6B)

OUI §24D Fee (90 §24D 19)

OUI Head Injury Surfine (90 §24{1][2](1] 12)

Probation Supervision Fee (276 §87A) ( -‘7/
V4

1-i& 27

Default Warrant Assessment Fee (276 §30 12)

Default Warrant Removal Fee (276 §30 1)

U
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DOCKET NUMBER:  (y U }{f ¢ r’t SYsST  NavE e Lémds ﬁr\},fy\ =
. SCHEDULING HISTORY" . N

NO. | SCHEDULED DATE | SCHEDULED EVENT, RESULT JUDGE TAPENO. | START | sToP
R - Y on e J{OHeld  [JContd / /Zf&tanér df/é/ /736 |50 |
2 b,;). F s [QHeid  []Contd EY meld, 4

3| $rorns” |voRp (o] OHeld  [JContd (& YV Baan— 169 |Ffo Vfd
4 [JHed  [] Contd

5 [ Reld [ contd

6 [JHeld  []Contd

7 [JHeld  [] Contd

8 [JHed  [J Contd

9 [JHeid [ Contd

10 [J Held (1 Contd

) ARR=Araignment PT=Pretrial hearing CE=Discovery compliance and jury election T=Benchtrial J=Jury Trial PC=Probable cause hearing M=Motion hearing SR=Status review
SRP=Slatus review of payments FA=First appearance in jury session S=Sentencing CW=Continuance-without-finding scheduied to terminate P=Probation scheduled to terminate
[DFTA=Defendant failed to appear and was defaulted WAR=Warrant issued WARD=Default warmant issued WR=Warrant or default warrant recalled PR=Probation revocation hearing

El:\lTRY DATE OTHER DOCKET ENTRIES
Ao Bal pedpned & prromd Mtspngtnee  Odfodor
Mt Phegisan Laizw\//\/m 22 Gl &
ﬁdf};w} b, _ /MM,ovac:tu Onden L Mﬂ-@j»w,&)
VAR - Wou _athoq szl ,47’//’ P pe 4/ //fwcmm,/ly Z) 4 ‘s
feesrnce ok e
& lk‘s Mwsh\
forps Ay Ctag Naveres . PC Aok I vOP
M e Rad ool el ¥
TV - V\/\u&@majéo 7

ADDITIONAL ASSESSMENTS IMPOSED OR WAIVED

DATE IMPOSED and JUDGE

' TYPE OF ASSESSMENT AMOUNT DUE DATES and COMMENTS

v WAIVED

Legal Counsel Fee (211D §2A 12)

Legal Counsel Contribution (2110 §2)

Court Costs (280 §6)

Drug Analysis Fee (280 §6B)

OUI §24D Fee (90 §24D 19)

QUL Head Injury Surfine (90 §24{1}{a][1] 12)

Probation Supervision Fee (276 §87A)

Default Warrant Assessment Fee (276 §30 12}

Default Warrant Removal Fee (276 §30 §1)
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DOCKET N'JMBER:

oy e . 3D NAME:  Ne LEAds AN L fen

SCHEDULING HISTORY

NO. | SCHEDULED DATE § SCHEDULED EVENT] RESULT - JUDGE | TAPE NO. 1 ST:ARIT T STOP
1 | ) -A oo 57‘/% Lgp | Ores [ conts  (IINad. | Yy Baw |
2 - | [ Hed [] contd e B /@
3 ] Heid [] Contd
4 [ Heid [ Contd
5 ] Heid [ Contd
6 [] Heid [ Contg
7 [ Held [ Contd
8 [ Held [ Contd
9 , [QHeld [ Contd ‘

10 [ Held [ Contd

ARR=Armaignment PT=Pretrial hearing CE=Discovery compliance and jury election T=Bench trial J=Jury Trial PC=Probable cause hearing M=Motion hearing SR=Status review
SRP=Status review of payments FA=First appearance in jury session S=Sentencing CW=Continuance-without-finding scheduled to terminate P=Probation scheduled to terminate
DFTA=Defendant failed to appear and was defauited WAR=Warrant issued WARD=Default warrant issued WR=Warrant or default warrant recalled PR=Probation revocation hearing

ENTRY DATE

OTHER DOCKET ENTRIES

St apliton Lo VOl VOP foul  Tpdsls  soooked

\{'ID’DQ/

Coort'n + Q3 3 £ 2 Yefuo Mc

C&W l/\rwwumf w N el st Lovndt—

e ey 4R Cont # £

9‘4% U’v{ C b ent 4 oo Qw‘rrj’

v Y Cloge  ctediA— L Bemr ]

0%

(Veen oo b Mpery 50 06

|- Aok

4

ADDITIONAL ASSESSMENTS IMPOSED OR WAIVED

DATE IMPOSED and JUDGE

TYPE OF ASSESSMENT ’ AMOUNT DUE DATES and COMMENTS . /WAIVED

Legal Counsel Fee (2110 §2A 12)

Legal Counsel Contribution (211D §2)

Court Costs (280 §6)

Drug Analysis Fee (280 §68) .

OU! §24D Fee (90 §240 19)

OUI Head Injury Surfine (30 §24{1](al(1} 12)

Probation Supervision Fee (276 §§7A)

Defauit Warrant Assessment Fee (276 §30 12)

T Default Warrant Removal.Fee (276 §30 1)
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EXHIBIT D



TENDER OF PLEA OR ADMISSION ] POCKET NO. NO.OF COUNTS| Trial Court of Massachusetts ;
WAIVER OF RIGHTS DLk - 03407 1, District Court Department %

COURT DIVISION

INSTRUCTIONS: This form must be typed or printed | NAME OF DEFENDANT

clearly, completed prior to the Pretrial Hearing, signed Chelsea District COUn
by both counse! and submitted to the court by the ._—{/ - 120 BrOﬂ_dWﬁy
defendant at or before the Pretrial Hearing. ‘S_'\}/ = l/\/b;-&’"/ b{(c = <'Q€> Che]sea’ MA 02150
e i BENDEROFPLEATT ; e
) — N
Defendant in this case hereby tenders the following: I/PLEA OF GUILTY ADMISSION TO FACTS SUFFICIENT FOR A FINDING OF GUILTY

conditioned on the dispositional terms indicated below. Include all proposed terms (guilly finding, finding of sufficient facts, continued without finding,
dismissal, fine, costs, probation period and supervision terms, restitution amount including the identification of the recipient of restitution, and any
sentence of incarceration, split sentence or suspended sentence, etc.). Number each count and specify terms for each count separately.

COUNT DEFENDANT'S DISPOSITIONAL TERMS PROSECUTOR’S RECOMMENDATION
NO (Check “Yes" if Prosecution agrees — Check “No” If Prosecution disagrees) (Required if Prosecutor disagrees with terms)

jz/ N-DERAssed o~ \laslod o —

AND Mﬂ\, R o, YES

#"7' - DIsnnsss )y on nadn

% /j’w/ﬁ;:if/z grs. HIC, Yt dystosenre, g (&) - HoC i o C*‘f“j_‘fg\’“‘®
2_ D%méb SERVED b(i«Q b/\S Z{“’,QS . X /}'{)‘ S S‘\((\)Q VAW OIS
TR 6 BATIon - DRUC. COn T ol sbing cunlvedion & bodradd

NO

s H/CH6 desstosenie Vi ,

: // _ZVZ, US-H/C, w o L | YES .. .
“tj .Déiz;mi 5&@3&-Diﬁf'(b->( S ZL(ZGSI,C@WCU,W\}%:@ Conen £ nu W/ -7
W exFz _ o
PELB oA 1Y RG] - =
Gl : 2 % qrs HIC, #odeys tosaue, Yes © y
<9—Q\2’V\A«<:Q SELSD, B/A;’:,_ Zg Z_(./I(S - Con ),\%
RS S B, cowkt =

~ L R YE& _,‘ ‘4
J% 59“/7%’/:7&?25- S

NO Locorpee L_/(/;b

(orcorrend b T

WE HAVE CONSULTED WITH THE PROBATION DEPARTMENT REGARDING ANY PROBATION TERMS SET FORTH ABOVE.

URE OF PROSECUTING OFFICER DATE
s -
‘ LD\~

BY. THE COURT ~

SIGNATUBEDF DEFENSE COUNSEL

N
The Court .~ ACCEPTS the tendered Plea or Admission on defendant’s terms set forth in Section I, and will impose sentence in accordance

with said terms, subject to submission of defendant’s written WAIVER (see Section IV on reverse of this form), completion of the required oral
COLLOQUY, a determination that there is a FACTUAL BASIS for the Plea or Admission, and notice of ALIEN RIGHTS.

'SECTION GABLE PLEA OR ADMISSION REJECTED BY THE COURT S R
The Court :____,,.RE:J/ECTS the defendant's dispositional terms set forth | DEFENDANT'S DECISION IF COURT REJECTS TENDERED
above ang,ifi accordance with Mass. R. Crim. P. 12(c)(6), has set forth | PLEA OR ADMISSION:

é& defendant the dispositional terms it would find acceptable, to wit:

St

__ Defendant WITHDRAWS the tendered Plea or Admission;
the parties must complete and file a Pretrial Conference
Report, a Pretrial Hearing must be conducted and a trial

yeduled, if necessary.
4 Defendant ACCEPTS terms set forth by the Court, a Piea or

Admission will be accepted by the court and said
dispositional terms imposed, subject to submission of
defendant’s written WAIVER (see Section IV on reverse of
"~ this form), completion of the required oral COLLOQUY, a
Y ination that there is a FACTUAL BASIS for the Plea
f or Admission, and notice of ALIEN RIGHTS.
4

PLEA OR DATE A SIGNATU/@F.DEFENS OUNSEL it rejeciion decision made) | DAT
.;.l\ N Bl f‘) ! i -3
\) / /(g 0 5 L,Z%j/jg/é{
i [ 4
7

BC-CR q2i87e6) NN ) v

b 6

. Vi
SlGNAT.b%RE_Q UPGFACCEPTING OR REJE

ApMmissign” /7 /
X o




SECTIONIV. . DEFENDANTS WAIVER OF RIGHTS {G.L.c. 263, § 6) & ALIEN AIGHTS NOTICE (G.L.c. 278, § 29D)

i, the undersigned defendant, understand and acknowledge that | am voluntarily giving up the right to be tried by a
jury or a judge without a jury on these charges.

| have discussed my constitutional and other rights with my attorney. | understand that the jury would consist of six
jurors chosen at random from the community, and that | could participate in selecting those jurors, who would determine
unanimously whether | was guilty or not guilty. | understand that by entering my plea of guilty or admission, ! will also be
giving up my right to confront, cross-examine, and compel the attendance of witnesses; to present evidence in my defense;
to remain silent and refuse to testify or provide evidence against myself by asserting my privilege against self-incrimination,
all with the assistance of my defense attorney; and to be presumed innocent until proven guilty by the prosecution beyond a
reasonable doubt.

| am aware of the nature and elements of the charge or charges to which | am entering my guilty plea or admission. |
am also aware of the nature and range of the possible sentence or sentences.

My guilty plea or admission is not the result of force or threats. It is not the result of assurances or promises, other than
any agreed-upon recommendation by the prosecution, as set forth in Section | of this form. | have decided to plead guilty, or
admit to sufficient facts, voluntarily and freely.

| am not now under the influence of any drug, medication, liquor or other substance that would impair my ability to fully
understand the constitutional and statutory rights that | am waiving when | plead guilty, or admit to sufficient facts to support
a finding of guilty.

| understand that if | am not a citizen of the United States, conviction of this offense may have the consequences of
deportation, exclusion from admission to the United States, or denial of naturalization, pursuant to the laws of the United

States.

SIGNATURE OF DEFENDANT

As required by G.L. c. 218, § 26A, | certify that as legal counsel to the defendant in this case, | have explained to the
defendant the above-stated provisions of law regarding the defendant's waiver of jury trial and other rights so as to enable
the defendant to tender his or her plea of guilty or admission knowingly, intelligently and voluntarily.

s ]

éIWE DEFENSE COUNSEL B8.8.0. NO. DATE

I, the undersigned Justice of the District Court, addressed the defendant directly in open court. | made appropriate
inquiry into the education and background of the defendant and am satisfied that he or she fuily understands all of his or her
rights as set forth in Section IV of this form, and that he or she is not under the influence of any drug, medication, liquor or
other substance that would impair his or her ability to fully understand those rights. | find, after an oral colloquy with the
defendant, that the defendant has knowingly, intelligently and voluntarily waived all of his or her rights as explained during
these proceedings and as set forth in'this form.

After a hearing, | have found a factual basis for the charge(s) to which the defendant is pleading guilty or admitting and
| have found that the facts as related by the prosecution and admitted by the defendant would support a conviction on the
charges to which the plea or admission is made.

} further certify that the defendant was informed and advised that if he or she is not a citizen of the United States, a i
conviction of the offense with which he or she was charged may have the consequences of deportation, exclusion from '
admission to the United States, or denial of naturalization, pursuant to the laws of the United States. I

T

")
SIGNATURE! ;{AUD(TE / /_/ | DATE . - /,__
x /./ AQMS \ ///(9~05_ 108
71 '




EXHIBIT E



CRIMIN .
AL COMP"N?T 0414CR003141 Trial Court of Massachusetts

DEFENDANT Chelsea District Court

RODRIGUEZ, LUIS A.

127 SPENCER AVE.

CHELSEA, MA 02150 TO ANY JUSTICE OR CLERK-MAGISTRATE

OF THE CHELSEA DISTRICT COURT
DATE OF BIRTH |SEX |RACE |HEIGHT [WEIGHT |EYES [HAIR
oo |w[w _lsor [z |aRo ik | The udersnes compnem, on peral o e
' n
INCIDENT REPORT # SOCIAL SECURITY # the location stated herein the defendant did commit the
- offense(s) listed below.

DATE OF OFFENSE PLACE OF OFFENSE
11/02/2004 CHELSEA
COMPLAINANT POLICE DEPARTMENT
OBRIEN, JAMES CHELSEA PD
DATE OF COMPLAINT RETURN DATE AND TIME
11/04/2004 11/23/2004 8:30 AM
COUNT-OFFENSE fomecde? 70 Legs 7Ups  LFESO L~n0vidamy, 5

1. 266/60/A RECEIVE STOLEN PROPERTY +$250 ¢266 §60

2/ los

on 11/02/2004 did buy, receive or aid in the concealment of stolen or embezzled property of LUIS ZAUALA, of a value in excess of $250, knowing such
property to have been stolen or embezzled, in viotation of G.L. ¢.266, §60. (PENALTY: state prison not more than 5 years; or jail or house of correction not

more than 2% years; or not more than $500.)

COUNT-OFFENSE

COUNT-OFFENSE

COUNT-OFFENSE

ON (PATE) TOTAL COUNTS

Why | 1

FIRST JUSTICE
Hon. Timothy H Gailey

COMPLA@} N . SWORN TO BEFORE CLERK-MW
> V//zm/"/jﬁ%«—-* Iz T w

ATRUE CLERK-MAGISTRATE/ASST. CLERK
COPY
ATTEST: X

ON (DATE)

COURT
ADDRESS

Chelsea District Court
120 Broadway

Chelsea, MA 02150 110




DOCKET NO.

CRIMINAL DOCKET 0414CR003141 — g/ (S0 fTF

[ ] INTERPRETER REQUIRED . DOCKET ENTRY

COURT DIVISION " DATE and JUDGE

Chelsea
NAME, ADDRESS AND ZiP CODE OF DEFENDANT

Attorney appointed (SJC R. 3:10)
Atty denied and Deft Advised per 211D §2A
Waiver of counsel found after colloquy

Fp

RODRIGUEZ, LUIS A.

127 SPENCER AVE. Pp Tenns pffelease set:
\ n it
CHELSEA, MA 02150 NOY 23 R LlBai
: . Held (276 §58A)
See back for special conditions
e -~ Arrai and advised:
DEFT. DOB AND SEX L ~ /09 Potential of bail revocation (276 §58)
07/21/1987 M Right to bail review (276 §58)
DATE OF OFFENSE(S) PLACE OF OFFENSE(S) Right to drug exam (111E §10)
11/02/2004 CHELSEA Advised of right to jury trial:
COMPLAINANT POLICE DEPARTMENT (if applicabie) Does not waive
OBRIEN, JAMES CHELSEA PD Waiver of jury trial found after colloquy
DATE OF COMPLAINT RETURN DATE AND TIME Advised of trial rights as pro se (Supp. R. 4}
11/04/2004 11/23/2004 08:30:00 Advised of right of appeal to Appeals Ct (R. 28)
COUNT/OFFENSE -’/ L FINE SURFINE COSTS RESTITUTION W ASSESSMENT
~© 70 Z LS
1. 266/60/A RECEIVE STOLEN PROPERTY +$250266 §60 "4 [Jwaveo
DISPOSITION D, and JUDGE S| NCE OR OTHER DISPOSITION A ) =)
- - ~AOV IArT/ é?;ﬁfﬁcient facts found but continued without guilty finding until: G;’mg?/ 21 /05VWAF 30400
DISPOEITION METHOD FINDING [ Probation [ Pretrial Probation (276 §87) - until: A_M w Py 2
Guilty Plea g issio! f To be dismissed upon payment of court costs/restitution
- Not Guilty
to Sufficient Facts femi . i A\A/: 4 h
a O cuity [:] Dismissed upon: E] Request of Comm. [ ] Request of Victim ) O O vl
and 2 3rning [] Not Responsible F'IedD T:g“ef:‘ of Deft 0 ;3"IU"; {o prosecute g gthe'n o T COarnm con ity
D Bench Trial D Respansible E] iled with Deft's consent E] olle Prosequi D ecriminalized (277 §70C) g
[ Jury Trial [ No Probable Cause | FINAL DjsPOSITION JUDGE DATE
None of the Above Probable Cause #Kmissed on recommendation of Probation Dept. -
D D Prabation terminated: defendant discharged 5' Of
COUNT/OFFENSE FINE SURFINE COSTS RESTITUTION V/W ASSESSMENT
[Jwaven
DISPOSITION DATE and JUDGE 5 SENTENCE OR OTHER DISPOSITION
E]_Sufﬁcient facts found but continued without guilty finding until:
DISPOSITION METHOD FINDING [:I Probation D Pretrial Probation (276 §87) - until:
Guilty Plea or Admission E] Not Guilty DTo be dismissed upon payment of court costs/restitution
to Sufficient Facts O cui [ pismissed upon: ] Request of Comm. [[] Request of Victim
accepted after colloquy uilty . )
and 278 §29D waming D Not Responsible D Request of Deft {7 Failure to prosecute [ other:
D Bench Trial D Responsible D Filed with Deft's consent E] Nolle Prosequi E] Decriminalized (277 §70C)
0 sury Teal [ No Probable Cause | FINAL DISPOSITION JUDGE DATE
D None of the Above D Probable Cause Dismissed on recommendation of Probation Dept.
Probation terminated: defendant discharged
COUNT/OFFENSE FINE SURFINE COSTS RESTITUTIQN VW ASSESSMENT
’ [Qwaveo
DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION
D Sufficient facts found but continued without guilty finding until:
DISPOSITION METHOD FINDING D Probation D Pretrial Probation (276 §87) - until:
Guilty Plea or Admission D Not Guilty D To be dismissed upon payment of court costs/restitution
t: cg:fftieclde;\:t Fragtoslloqu [ Guity [JDismissed upon: [ Request of Comm. [ Request of Victim
p e y .
and 278 §29D warming [] Not Responsible [ Request of Deft [ Failure to prosecute  [] Other:
[ Bench Trial [] Responsivle [ Fited with Deft's consent  ['] Nolle Prosequi [ Decriminalized (277 §70C)
0 Jury Trial [ No Probable Cause | FINAL DISPOSITION JUDGE DATE
D None of the Above D Probable Cause Dismissed on recommendation of Probation Dept.
Probation terminated: defendant discharged
COUNT/OFFENSE FINE SURFINE COSTS RESTITUTION V/W ASSESSMENT
[Jwaweo
DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION
D Sufficient facts found but continued without guilty finding until:
DISPOSITION METHOD FINDING D Probation D Pretrial Probation (276 §87) - until:
Guiity Plea or Admission D Not Guilty D To be dismissed upon payment of court costs/restitution
to Sufficient Facts 0 cuil [JDismissed upon: []Request of Comm. [ Request of Victim
accepted after colioquy ty . Other:
and 278 §29D waming [ Not Responsile [ Request of Deft [ Faiture to prosecute [] Other:
[ Bench Trial [J Responsible (] Filed with Defts consent  [] Notle Prosequi [[] Decriminalized (277 §70C)
0 Jury Teial [ No Probable Cause | FINAL DISPOSITION JUDGE DATE
’ Dismissed on recommendation of Probation Dept. :
None of the Above Probable Cause ;
D e D H Probation terminated: defendant discharged
TEa ADDITIONAL /
=3 COUNTS !

ATTEST:

COURT ADDRESS
Chelsea District Court
120 Broadway

Chelsea,

MA 02150




DOCKET NUMBER: 0414CR003141

NAME: RODRIEgE_Z_.‘LUIS A.

s SCHEDULING HISTORY

NO.| SCHEDULED DATE |SCHEDULEDEVENT| RESULT JUDGE TAPENO. | START | sToP
1 J Qv 23 ats Avr) | @ree Doy L0 ling

2| 1/j0los | Pri) o @t O] /3

8 ///?/05‘ fr@ |Ows Ocos 7OP L)/ @ L esor vbeny | 923 Poou| Zo
4 |7 // 9/vs | ceug F@ [JHed  [Fontd ‘ ’

5 AMG’ N s |Ored [ cContd e . A o) /77| oo
6 57/5705 [JHeld  [J Contd (PIﬁﬁ > ’

") 3606 | starvs  |Oves Do N i NWMre—| Y3 |idalis)]
8 [QHeld [ Contd -

9 OHeld ] Contd

10 ] Held [ Contd

ARR=Arraignment PT=Pretrial hearing CE=Discovery compliance and jury election T=Bench trial J=Jury Trial PC=Probable cause hearing M=Motion hearing SR=Status review
SRP=Status review of payments FA=First appearance in jury session S=Sentencing CW=Continuance-without-finding scheduled to terminate P=Probation scheduled to terminate
DFTA=Defendant failed to appear and was defaulted WAR=Warrant issued WARD=Default wamant issued WR=Warrant or default warrant recalled PR=Probation revocation hearing

ENTRY DATE

OTHER DOCKET ENTRIES

At Tplws . Otid = 1 f19 /5 %Wm /f/fé\]%}«&9>

‘ // 8 / 48"
TR

O D AdrT "4"”‘%“/ 70 ////AJ o Bisa " by

»4‘/q,/e—€,a-n:/(/7’ (dew CJ—>
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70 © (Gl F ACcasrrmo ArTrse  (o/(0G ey (A-K)WM/

iAo
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Y/ 2} A;z/rwz plren Lrghtc  griec by //é@c/va VA
/ / I T { 7

//"5 N BN EY 2 [Vaz: )

/44

ey atso I

hN

W ANV L) s
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(ol 2R 126

/

W adureg Coven 4 o Vetrty 7

2604

ADDITIONAL ASSESSMENTS IMPOSED OR WAIVED

DATE IMPOSED and JUDGE

TYPE OF ASSESSMENT - AMOUNT DUE DATES and COMMENTS v WAIVED

Rl

e~

- 9 3
EN [2a8

&/ST -+ S 150

0526B000007/21 /05LEGALCOU

D

Legal Counsel Fee (211D §2A §2)

Legal Counsei Contribution (211D §2)

Court Costs (280 §6)

Drug Analysis Fee (280 §6B)

QUI §24D Fee (90 §24D 19)

OUI Head Injury Surfine (90 §24[1){a]{1] §2)

Probation Supervision Fee (276 §87A)

HrA

#9 / //MIC’I/WTA

Default Warrant Assessment Fee (276 §30 12)

Defauit Warrant Removal Fee (276 §30 §1)

112

D
S/



EXHIBIT F



TENDER OF PLEA OR ADMISSION | POCKET NO. NO.OF COUNTS| Trial Court of Massachusetts

WAIVER OF RIGHTS A4l4d crepqsziy) | F District Court Department
INSTRUCTIONS: This form must be typed or printed NAME OF DEFENDANT COURT DIVISION
clearly, completed prior to the Pretrial Hearing, signed Chelsea DiStﬂCt COI.lrt

by both counsel and submitted to the court by the 120 Broadway

defendant at or before the Pretrial Hearing. Lu [r\s 74'. KDM)\GWUFZ 7 Chelsea, MA 02150

SECTION | , - = TENDER OF PLEA

Defendant in this case hereby tenders the following: PLEA OF GUILTY >4ADMISSION TO FACTS SUFFICIENT FOR A FINDING OF GUILTY
conditioned on the dispositional terms indicated below. Include all proposed terms (guilty finding, finding of sufficient facts, continued without finding,
dismissal, fine, costs, probation period and supervision terms, restitution amount including the identification of the recipient of restitution, and any
sentence of incarceration, split sentence or suspended sentence, etc.). Number each count and specify terms for each count separately.

DEFENDANT'S DISPOSITIONAL TERMS PROSECUTOR’S RECOMMENDATION
(Required if Prosecutor disagrees with terms)

COUNT
NO. | (Check “Yes™ if Prosecution agrees — Check “No” if Prosecution disagrees)
A

i CoitO.0F . [ ponAtss Y’é C‘//La Gte A/c ALte O gpend.
_ 4&%% CeNrnte ) NO o~ 34 FHo R{¥ (MW ﬂdﬂ)

'C{ﬂgufl(/&tﬂﬁ‘/cﬁ ZL//TA/LU o

YES

. NO
WE HAVE CONSULTED WITH THE PROBATION DEPARTMENT REGARDMG ANY PROBATION TEBMS SET FORTH ABOVE.
” ;

e 7 | oz Y

SECTION | /)AFRK [ PR 714 - PLEA OR ADMISSIONACCEPTED
{ The Cou - ACCEPTS the tendered Plea or Admission on defendant’s terms set forth in Section 1, and will impose sentence in accordance
with said terms, subject to submission of defendant's written WAIVER (see Section IV on reverse of this form), completion of the required oral
COLLOQUY, a determination that there is a FACTUAL BASIS for the Plea or Admission, and notice of ALIEN RIGHTS.

SECTION it ' L PLEA OR ADMISSION'REJECTED BY-THE COURT : :

The Court REJECTS the defendant’s dispositional terms set forth | DEFENDANT'S DECISION IF COURT REJECTS TENDERED
above and, in accordance with Mass. R. Crim. P. 12(c)(6), has set forth | PLEA OR ADMISSION:

to the defendant the dispositional terms it would find acceptabile, to wit: | _.

-

Defendant WITHDRAWS the tendered Plea or Admission;
the parties must complete and file a Pretrial Conference
Report, a Pretrial Hearing must be conducted and a trial
date scheduled, if necessary.

Defendant ACCEPTS terms set forth by the Court, a Plea or
Admission will be accepted by the court and said
dispositional terms imposed, subject to submission of
defendant's written WAIVER (see Section IV on reverse of
this form), completion of the required oral COLLOQUY, a
determination that there is a FACTUAL BASIS for the Plea
or Admission, and notice of ALIEN RIGHTS.

s
SIGNATURE OF JULYBE AJCEPTING OR REJECTING PLEA OR DATE SIGNATURE OF DEFENSE COUNSEL (i reecton decision made) | DATE
ADMISSION o/ ™~ ; .
X [ lotm it /~]7t05
. y 7 7 1
A AV (7/;\/ | 114

DC-CR22 (6/%),”




SECTION IV DEFENDANT'S WAIVER OF RIGHTS (G.L.c. 263, § 6) & ALIEN RIGHTS NOTICE (G.L.c. 278, § 29D)

I, the undersigned defendant, understand and acknowledge that | am voluntarily giving up the right to be tried by a
jury or a judge without a jury on these charges.

I have discussed my constitutional and other rights with my attorney. | understand that the jury would consist of six
jurors chosen at random from the community, and that { could participate in selecting those jurors, who would determine
unanimously whether | was guilty or riot guilty. | understand that by entering my plea of guilty or admission, [ will also te
giving up my right to confront, cross-examine, and compel the attendance of witnesses; to present evidence in my defense;
to remain silent and refuse to testify or provide evidence against myself by asserting my privilege against self-incrimination,
all with the assistance of my defense attorney; and to be presumed innocent until proven guilty by the prosecution beyond a

reasonable doubt.

I am aware of the nature and elements of the charge or charges to which | am entering my guilty plea or admission. !
am also aware of the nature and range of the possible sentence or sentences.

My guilty plea or admission is not the result of force or threats. It is not the result of assurances or promises, other than
any agreed-upon recommendation by the prosecution, as set forth in Section | of this form. | have decided to plead guilty, or
admit to sufficient facts, voluntarily and freely.

"I am not now under the influence of any drug, medication, liquor or other substance-that would impair my ability to fully

understand the constitutional and statutory rights that | am waiving when [ plead guilty, or admit to sufficient facts to support

a finding of guilty.

! understand that if | am not a citizen of the United States, conviction of this offense may have the consequences of
deportation, exclusion from admission to the United States, or denial of naturalization, pursuant to the laws of the United

States.

e —
SIGNATUHE G DEFENDA . DATE e
<N T T olald

¢ Litls A- RiDr/buez

SECTION'V. - ~ DEFENSE COUNSEL'S CERTIFICATE (Gil.. ¢. 218, § 26A)

As required by G.L. c. 218, § 26A, 1 certify that as legal counsel to the defendant in this case, | have explained to the
defendant the above-stated provisions of law regarding the defendant’s waiver of jury trial and other rights so as to enable
the defendant to tender his or her plea of guilty or admission knowingly, inteiligently and voluntarily.

SIGNA OF DEFENSE COUNSEL B.B.O. NO. DATE - i
égﬁv é\“ 595293 m)m’bfjj_; :

VUIRE [ . I%MOLFSQ

PV S

BECTIONVI - i -. " JUDGE'S GERTIFICATION -

I, the undersigned Justice of the District Court, addressed the defendant directly in open court. | made appropriate

inquiry into the education and background of the defendant and am satisfied that he or she fully understands a!l of his.or har -

rights as set forth in Section IV of this form, and that he or she is not under the influence of any drug, medication, liquor or’
other substance tha! would impair his or her ability- to fully understand those rights. Ifind, after an oral colloquy with the
- defendant, that the defendant has knowingly, intelligently and voluntarily waived all of his or her rights as explained during

these proceedings and as set forth in this form.

After a hearing, | have found a factual basis for the charge(s) to which the defendant is pleading guilly or admitting and
| have found that the facts as related by the prosecution and admitted by the defendant would support a conviction on the

charges to which the plea or admission is made.

I further certify that the defendant was informed and advised that if he or she is not a citizen of the United States. a
conviction of the offense with which he or she was charged may have the consequences of deportation, exclusion from
admission to the United States, or denial of naturalization. pursuant 1o the laws of the United States.

SIGNATURE OF J\UDG[
, ' /

X

~
L
~




EXHIBIT G



COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

No. s&zoos—_/_éjﬁ

COMMONWEALTH OF MASSACHUSETTS, ;oo

SUFFOLK, ss.

Petitioner

|
v. g
a

i
]
H
i
]
]
i

ANTHONY FONTINA, JENNIFER DELG ;
and LUIS A. RODRIGUEZ, i
Defendants-Respondents, !

a b
A JUDGE OF THE CHELSEA DISTRICT COURT,
Respondent

COMMONWEALTH'S PETITION FOR RELIEF UNDER
G. L. c. 211, § 3, SEEKING A SUPERVISORY ORDER THAT A
CHELSEA DISTRICT COURT JUDGE PROVIDE THESE DEFENDANTS,
AND ALL OTHERS WHO TENDER PLEAS OF GUILT OR ADMISSIONS
TO SUFFICIENT FACTS BEFORE THE COURT, WITH ORAL "ALIEN
WARNINGS" MANDATED BY G. L. c. 278, § 29D

The Commonwealth of Massachusetts respectfully

requests that this Honorable Court exercise its

extraordinary powers under G. L. c. 211, § 3, in this

case where a Jjudge of the Chelsea District Court,

Moriarty, J., in three separate instances, refused to

orally deliver the requisite "alien warnings" pursuant

to G. L. c. 278, § 29D.' See Commonwealth v. Hilaire,

! Effective August 28, 2004, G. L. c. 278, § 29D,

states:
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437 Mass. 809, 813-817 (2002). The Commonwealth seeks

The court shall not accept a plea of guilty, a plea of
nolo contendere, or an admission to sufficient facts
from any defendant in any criminal proceeding unless
the court advises such defendant of the following: "If

you are not a citizen of the United States, you are

'hereby advised that the acceptance by this court of
your plea of guilty, plea of nolo contendere, or
admission to sufficient facts may have consequences of
deportation, exclusion from admission to the United
States, or denial of naturalization, pursuant to the
laws of the United States." The court shall advise
such defendant during every plea collogquy. at which the
defendant is proffering a plea of guilty, a plea of
nolo contendere, or an admission to sufficient facts.
‘The defendant shall not be required at the time of the
plea to disclose to the court his legal status in the
‘United States.

If the court fails so to advise the defendant, -and he
later at any time shows that his plea and conviction
may have or has had one of the enumerated
consequences, even if the defendant has already been
deported from the United States, the court, on the
defendant's motion, shall vacate the 3judgment, and
permit the defendant to withdraw the plea of guilty,
plea of nolo contendere, or admission of sufficient
facts, and enter a plea of not guilty. Absent an
official record or a contemporaneously written record
kept in the court file that the court provided the
advisement as prescribed in this section, including
but not limited to a docket sheet that accurately
reflects that the warning was given as required by
this section, the defendant shall be presumed not to
have received advisement. An advisement previously or
subsequently provided the defendant during another
plea colloquy shall not satisfy the advisement
required by this section, nor shall it be used to
presume the defendant understood the plea of guilty,
or admission to sufficient facts he seeks to vacate
would have the consequence of deportation, exclusion
from admission to thé United States, or denial of
naturalization.

G. L. c. 278, § 29D.
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a supervisory order from this Court ordering the
Chelsea District Court to provide these defendants
with the statutorily mandated oral alien warnings, and
enjoin the court .  from disregarding this Legiglative
requirement in future cases.

Since the Chelsea District Court Judge has
accepted three deficient pleas that must be vacated in
the event of any adverse immigration actions against
each of these defendants, she has impaired the
substantial rights of the Commonwealth in preventing
three wvalid bleas from being enforced. Furthermore,
the Commonwealth has no appellate remedy 1in the
ordinary course from defective plea colloquies.

I. BACKGROUND

A. Commonwealth v. Anthony Fontina

On September 19, 2003, the Chelsea District Court
issued a complaint charging the defendant, Anthony
Fontina, with possession to distribute marijuana, in
violation of G. L. c. 94C, § 32C (Complaint No.
0314CR003020) (Exhibit 1). The defendant was also
charged with possessipn of a knife, in violation of a
municipal ordinance, but that <charge was later

dismissed by the Commonwealth on the condition that
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the defendant pay $200 in court costs (Exhibits 1, 2,
and 3).

On January 18, 2005, the defendant admitted to
sufficient facts to warrant a finding of guilt on the
drug charge (Exhibits 2 and 3). Judge Diane Moriarty
accepted an agreed-upon tender of plea without giving
én alien warning (Exhibit 3).2 Dufing the colloquy,

the prosecutor requested that the judge give an alien

warning to the defendant. The judge then asked the

defendant where he was born, and the defendant replied
Cambridge, Massachusetts. The judge stated, "No alien
warning. " The plea colloquy continued, and the
prosecutor requested that the Commonwealth's objection

based on the failure to give the alien warning be

noted for the record. The judge then told the
prosecutor:
"Don't do that again to me. It's not
required if he's an American citizen. It's

not required and its within my jurisdiction,
so I'm telling you, don't do it again."

2 The prosecutor who handled this case provided the .

following facts. The Commonwealth has a copy of the
tape reflecting these facts and will provide a copy,
Oor prepare a transcript for defense counsel's
stipulation, if this Court so requests, or if
defendant questions the accuracy of the facts stated
herein.
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The prosecutor concluded by Statiﬁg that it was
contrary to the statute to not provide the defendant
with an alien warning. The judge then ended by
stating, "Then take me up."

The judge imposed a continuance without a finding
until January 18, 2006, on the condition rthat the
defendant remain drug free and undergo random drug
testing (Exhibits 2 and 3). The defendant also signed
a Waiver of Rights and Alien Rights Notice Form
(Exhibit 3). The judge Signed this form and certified
that she had "addressed the defendant directly in open
court," and also "informed and advised" the defendant
that if he "is not a citizen of the United States, a
conviction of the offense with which [he] was charged
may have the consequences of deportation, exclusion
from admission to the United States, or denial of
naturalization, pursuant to the laws of the United
States" (Exhibit 3).

B. Commonwealth v. Jennifer Delgado

On December 3, 2004, the Chelsea District Court
issued a complaint charging the defendant, Jennifer
Delgado, with two counts of wunarmed burglary and

assault, 1in violation of G. L. «c¢. 266, § 14, two
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counts of assault and battery with injury on a person

sixty vyears of age or older, in violation- of
G. L. c. 265, 8§ 13K(b), assault and battery to
“intimidate, in violation of G. L. c. 265, § 39(a), and

furnishing a false name or social security number
after arrest, in violation of G. L. c. 268, § 34A
(Complaint No. 0414CR003407) (Exhibit 4). On December
28, 2004, the two counts of assault and battery with
injury on a person sixty years of age or older were

amended to reflect that there was no serious injury

(Exhibit 5). On the same day, the two counts of

unarmed burglary and assault were dismissed at the
request of the Commonwealth (Exhibits 4, 5, and 6’.

On January 18, 2005, the defendant plead guilty
to the remaining charges (Exhibit 6). After the plea
colloquy, the prosecutor objected to Judge Moriarty's
failure to give an. oral alien warning to Fhe
defendant.® The judge responded, "I've explained it to

you. Do not do that to me again, so take me up." Thg

> The prosecutor who handled this case provided the
following facts. The Commonwealth has a copy of the
tape reflecting these facts and will provide a copy,
or prepare a transcript - for defense counsel's
stipulation, if this Court so requests, or if
defendant questions the accuracy of the facts stated
herein.
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prosecutor stated, "Yes, Your Honor.". The judge then
reiterated, "Do not do that to me again." The
prosecutor stated, " I understand, Your Honor." The

judge repeated:

"You don't understand. . . You don't, so
don't do that to me again. If you want to
appeal me, appeal me on every case. Don't

do that again."
The prosecutor concluded, "But in order to do that,
your Honor, we do have to make a record." The Jjudge
refused to give the oral alien warning and exclaimed,
"Well, make a record! I just told you 1 wouldn't do
it. Take it up!" |

The judge then sentenced the defendant to two
separate two-and-one-half-year terms in prison with
the balance suspended for two-and-one-half years on
each count of the assault and battery on a person
sixty years of age or older charges, and to a two-and-
one-half-year term of probation on the assault and
battery to intimidate charge (Exhibits 5 and 6). A
guilty conviction was placed on file with respect to
the furnishing of a false name OT social security
number charge (Exhibit 6). The defendant was also

7

ordered to complete drug court (Exhibits 5 and 6) .
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The defendant also signed a Waiver of Rights and
Alien Rights Notice Form (Exhibit 6). On this Form,
the Jjudge certified that she had "addressed the
defendant directly in open court," and also "informed
and advised" the defendant that if he "is not a

citizen of the United States, a conviction of the

offense with which [he] was charged may have the

consequences of deportation, exclusion from admission
to the United States, or denial of naturalization,
pursuant to the laws of the United  States"
(Exhibit 6) .

C. Commonwealth v. Luis A. Rodriguez

On November 4, 2004, the Chelsea District Court
issued a complaint charging the defendant, Luis A.
Rodriguez, with receiving stolen property over $250,
in violation of G. L. <c. 266, § 60 (Complaint No.
0414CR003141) (Exhibit 7). On January 19, 2005, the
Commonwealth and the defendant agreed to amend the
charge to receiving stolen property under $250
(Exhibit 8). On the same day, the defendant admitted
to sufficient facts to warrant a finding of guilt

(Exhibit 9). Judge Moriarty accepted an agreed-upon
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tender of plea without giving an alien warning
(Exhibit 9)."

After the judge's plea colloquy, and before the
clerk read the disposition, the prosecutor requested
that the judge give an oral alien warning to the
defendant. The judge responded, "What is it with the
Commonwealth and the alien warnings?" The judge then
asked the defendant, "You were born in Boston, right?"
After the defendant responded that he was born in
Brighton, Massachusetts, the judge said to tﬁe
prosecutor, ”There.you go."

The judge then imposed a continuance without a
finding until July 19, 2005, on the condition that the
defendant complete forty hours of community service
and submit to probation (Exhibits 8 and 9). The
defehdant also signed a Waiver of Rights and Alien
Rights Notice Form (Exhibit 9). On this Form, thé
judge certified that she had "addressed the defendant

directly in open court," and also "informed and

* The prosecutor who handled this case provided the
following facts. The Commonwealth has a copy of the
tape reflecting these facts and will provide a copy,
or prepare a transcript for defense counsel's
stipulation, if this Court S0 requests, or 1if
defendant questions the accuracy of the facts stated
herein.
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advised" the defendant that if he "is not a citizen of

the United States, a conviction of the offense with

which [he] was charged may have the consequences of
deportation, exclusion from admission to the United

States, or denial of naturalization, pursuant to the

laws of the United States" (Exhibit 9).

ITI. THIS COURT SHOULD EXERCISE ITS EXTRAORDINARY
POWERS UNDER G. L. <¢. 211, § 3, TO REVIEW THE
ACTIONS TAKEN. BY THE CHELSEA DISTRICT COURT
JUDGE, INSTRUCT THIS COURT TO PROVIDE THESE THREE
DEFENDANTS WITH THE NECESSARY ORAL ALIEN WARNINGS
PURSUANT TO G. L. c¢. 278, § 29D, AND ENJOIN THE

COURT FROM DISREGARDING THE STATUTE IN FUTURE
CASES. '

A party seeking review by the Supreme Judicial
Court under its power of general superintendence of
all inferior courts to correct and prevent errors and
abuses  therein must demonstrate  that: (1) a
substantial claim of a violation of substantive rights
occurred below; and (2) the error cannot be remedied
through the ordinary appellate process. See McGuiness
v. Commonwealth, 420 Massi 495, 497 (1995). In this
~case, review by this Court under G. L. c¢. 211, § 3, is
appropriate because the Chelsea District Court has pﬁt
a substantial interést of éhe Commonwealth in

jeopardy, the Commonwealth has no appellate remedy
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available in the ordinary course,® and the disposition
below raises important concerns for the administration
of justice. See Bradford v. Knights, 427 Mass. 748,
750 (1998) (another basis fér proceeding to the merits
is where an important issue is raised that has
implications for the administration of justice even
though there was ﬁo violation of a substantive right) .
Accord Commonwealth v. Taylor, 428 Mass. 623, 629
(1999) . |

According to G. L. c. 278, § 29D, a court shall
not accept a plea of guilty, nolo contendere, or an
admission to sufficient facts to warrant a finding of
guilt from a ‘defendant in any criminal proceeding
unless the court orally advises the defendant of the
following: "'If you are not a citizen of the United

States, you are hereby advised that the acceptance by

5 The Commonwealth has no right of appeal pursuant to
G. L. c. 278, § 28E. General Laws c¢. 278, § 28E

provides, in part:

An appeal may be taken by and on behalf of the
Commonwealth by the attorney general or a
district attorney from the district court to the
appeals court in all criminal cases and in all
delinquency cases from a decision, order oOr
judgment of the court [lallowing a motion' to
dismiss an indictment or complaint

G. L. c. 278, § 28E.
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this court of your plea of guilty, plea of nolo
contenderé, or admission tovsufficient facts may have
consequences of deportation, exclusion from admission
to the United States, or denial of naturalizZation,
pursuant' to the laws of the United States.'"
G. L. c. 278, 8§ 29D.° The court must tell the
defendant exactly what immigration consequences his or
her plea may have by '"explicit reference to all three"
of these consequences. Commonwealth v. Hilaire, 437
Mass.: at 81'4, citing Commonwealth v. Soto, 431 Mass.
340, 342 (2000). An alien warning must be given even
if a defendant 1is admitting to sufficient facts for
purposes of obtaining a continuance without a finding

and ultimate dismissal of the charges. See

Commonwealth v. Villalobos, 437 Mass. 797, 800-806

(2002) . See also Commonwealth v. Tim T., 437 Mass.
592, 596 (2002) (in event of a violation of conditions

placed on defendant, the "admission" remains and may

® The Commonwealth recognizes that judges face time

pressures every day 1in busy criminal sessions.
However, "the requirements imposed by the courts on a
judge who accepts a guilty plea are many, but those
imposed by the Legislature are few." Hilaire, 437
Mass. at 819. The Chelsea District Court had no power
to overrule or ignore the Legislature's directive.
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ripen into an adjudication of guilt and imposition of
sentence) .
"If the court fails to provide this warning, and

the defendant later shows that he 'may' suffer one of

the enumerated immigration consequences, then 'the

court, on the defendant's motion, shall wvacate the
judgment, and permit the defendant to withdraw the
plea of guilty'" or ‘"an admission to sufficient
facts. " Hilaire, 437 Mass. at 813 and n.3. The
statute also provides that "the defendant shall not be
required at the time of the plea to disclose to the
court his legal status in the United States."
G. L. ¢c. 278, § 29D.

In this case, Judge Moriarty accepted a plea of
guilty in Commonwealth v. Jennifer Delgado, as well as
an admission to sufficient facts to warrant a finding
of guilt in Commonwealth v. Anthony Fontina and
Commonwealth v. Luis Rodriguez, without giving the
defendants any requisite alien warnings.7 See
Background, supra. In Delgado, the judge not only

refused to give the alien warning, but also told the

’ The judge also placed various conditions on each of
the three defendants when she sentenced then. See
Background, supra.
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prosecutor, "don't do that to me again" (numerous
times in reference to the prosecutor asking for the
warning), "[i]lf you want to appeal me, appeal me on
. _every case," andAﬁ[t]ake it up." See id. Moreover,
upon the prosecutor's request for an alien warning in
Fontina, the judge told the prosecutor to refrain from
asking for an alien warning because the warning is not
required if the defendant is an American cltizen, and
to "take [her] up" if there was a problem. In another
instance, upon the prosecutor's request for an alien
warning in é;driguez,'the judge responded, "What is it
with the Commonwealth and the alien warnings?" See
id.

If defendants Fontina, Delgado, or Rodriguez
later experience any of the immigration consequences
outlined in the statute, Delgado would be entitled to
withdraw her guilty plea, and Fontina and Rodriguez
would be entitled to wvacate their admissions to
sufficient facts, because they were not given oral
alien warnings in accordance with the statute. See
Hilaire, 437 Mass. at 814 -(oral warning that "&
finding of guilty in these cases could 'affect [the

defendant 's] status" fell far short of satisfying the
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statute's requirements since judge did not explicitly
refer to all three immigration consequences); Soto,
431 Mass. at 342 (judge failed to warn defendant of
~exclusion consequence, the precise consequence
defendant later faced, and held that it was incumbent
on judge to orally notify defendant of all three
specific immigration consequences); Commonwealth v.
Rzepphiewski, 431 Mass..48, 50 n.3 (2000) (admission
to sufficient facts to warrant a finding of guilt is
the functional equivalent of a guilty plea, entitling
defendant to receive alien warnings and to obtain.same
relief in event of adverse immigration consequences
following a failure to give warnings) ; Commonweélth V.
Desorbo, 49 Mass. App. Ct. 910, 911 (2000) (judge
required to give alien warnings to defendant tendering
plea of guilty, and Legislature has set out and placed
in quotation marks the exact text of what judges
should say on such occasions). Because the language
of G. L. c. 278, § 29D, makes clear that the Chelsea
District Court Judge should have orally advised the
defendants of the three immigration consequences that

might result from their guilty plea or admissions to
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sufficient facts, this Court should grant' the
- Commonwealth's petition for relief.
In - addition, during the plea colloquies in

Fontina and Rodriguez, the judge iﬁappropriately asked

the defendants where they were born. See Background,
supra. See also G. L. c¢. 278, § 29D; Hilaire, 437
Mass. at 815 (judge cannot require defendant to

disclose his legal status in the United States at time
of plea). In Fontina, the defendant was asked where
"he was born, and hevreplied Cambridge, Massachusetts.
See Background, supra. . Moreover, after the judge
asked thé defendant in Rodriguez where he was born and
he answered Brighton, Massachusetts, the judge stated,
"There you go" to the prosecutor‘v— as though that
question- and answer were sufficient to replace the
‘alien warning. See Background, supra. | Because the
judge failed to follow this statutory requirement as
well, this Court should eénjoin the lower court from
inquiring into defeﬁdants' immigration status in
future cases.

The judge may <contend that the. defect in not
giving an oral alien warning was cured by having the

defendant sign a preprinted Waiver of Rights and Alien
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Rights Notice Form. The Hilaire Court, however, has
already determined that this signed Form containing a
written alien warning does not satisfy the statutory
réquirement, because this Form simply confirms and
reinforces that the alien warning was orally given to
the defendant (Exhibits 3, 6, ~and 9). See Hilaire,
437 Mass. at 815. In addition, thek language in the’
Form contradicts any <¢laim that the defendant's
signature on the waiver section of the Form is all
that is required (Exhibits 3, 6, and 9). See 1d.
Because the judge signed all three Forms, which state
that she "addressed the defendant([s] directly in open
court" and "informed and advised" the defendants that
"if [they are] not [citizens] of the United States, a
conviction of the offense with which [they were]
charged may have the consequences of deportation,
exclusion from admission to the United States, or
denial of naturalization, pursuant to the laws of the
United States," she inappropriately certified that she
had administered the oral alien warnings (Exhibits 3,
6, and 9). Accordinély, this Court should exercise
its .géneral superintendence powers over the Chelsea

District Court to resolve this important issue that
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also raises an important concern for the
administration of justice.

The repeated failure to provide the alien
warnings by Judge Moriarty, in the face of the
Commonwealth's objections, suggests that this judge

has a.pdlicy of not giving the legislatively-mandated

warning. But setting policies for lower courts is the

essence of this Court's superintendence power. See,
e.g., Commonwealth v. LaFaille, 430 Mass. 44, 51
(1999); Commonwealth V.. Seguin, 421’ Mass. 243, 249
(1995), cert. denied, 516 Uu.s. i180 (1996) .
Similarly, correcting illegal policies set by this
judge would be a classic exercise of the
superintendence power set forth in G. L. c.»211, § 3.
If the Supreme Judicial Court does not ensure that the
lower courts enforce and bbey the laws as enacted by
the Legislature, this would "leave no law to be
enforced." Commonwealth v. Jackson, 369 Mass. 904,
923 (1976) (recognizing that,,under the Separation of
Powers Clause, a court must impose mandatory minimum
sengences)., See also Vascovitch, 40 Mass. App. Ct.

62, 63 (1996) (courts must obey laws as written).
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Accordingly, exercise of this Cqurt’s SuUpervisory
authority is appropriate in these cases.
IIT. CONCLUSION

For the foregoing reasons, the Commonwealth's
G. L. c. 211, § 3, petition for extraordinary relief
should be granted. This Court should instruct the
lower court to provide these three defendants with the
necessary oral alien warnings pursuant to
G. L. c. 278, § 29D, to conduct proper plea colloquies
in these cases, and to refrain from inquiring into

defendants' immigration status in future cases.

Respectfully Submitted,
FOR THE COMMONWEALTH

DANIEL F. CONLEY
District Attorney
For The Suffolk District

JOHN P.ZANINI

Legal Counsel

To The District Attorney
BBO# 563839

SEEMA MALIK BRODIE
Assistant District Attorney
For The Suffolk District
BBO#: 652333

One Bulfinch Place

Boston, MA 02114

(617) 619-4070

January 26, 2005
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- EXHIBIT H



CRIMINAL COMPLAINT 0314CR000609 Trial Court of Massachusetts

DEFENDANT - Chelsea District Court
ESTRADA, JAIME

13 GUAM ROAD A - '
CHELSEA. MA 02450 TO ANY JUSTICE OR CLERK-MAGISTRATE

OF THE CHELSEA DISTRICT COURT

DATE OF BIRTH |SEX RACE HEIGHT |WEIGHT EYES HAIR

04/04/1983 (M |w 502" 1135 BRO |BLK | The “"l‘t’ﬁfS‘g"e‘:h COmPI'a_‘"a't?;’ o t:eza'{ Ofdthf
INCIDENT REPORT # | SOCIAL SECURITY # ' ommonweatth, on oath compiains that on the date and a

the location stated herein the defendant did commit the
offense(s) listed below.

DATE OF OFFENSE PLACE OF OFFENSE
03/17/2003 CHELSEA

COMPLAINANT POLICE DEPARTMENT
MURHPY, JANICE CHELSEA PD
DATE OF COMPLAINT ~ |RETURN DATE AND TIME
03/18/2003 03/18/2003 8:30 AM
COUNT-OFFENSE

1. 265/15B/A ASSAULT W/DANGEROUS WEAPON ¢265 §15B(b)

on 03/17/2003 did, by means of a dangerous weapon, a BLUNT OBJECT, assault ERNESTO MUNIZ JR., in violation of G.L. c. 265, §15B(b). (PENALTY:
state prison not more than 5 years; or jail not more than 2% years; or not more than $1000.)

COUNT-OFFENSE

COUNT-OFFENSE

COUNT-OFFENSE

COMPLAINANT / SWORN TO BEFORE CLERK-MAGISTRATE ON (DATE) TOTAL COUNTS
v%[@ (07 b X LATID YR

FIREY. JU CE COURT  Chelsea District Court
Hon Tlmothy H Gailey ADDRESS 499 Broadway

ATRUE CLERK-MAGISTRATE/ASST. CLERK ON (DATE) Chelsea, MA 02150
COPY
J— 137

ATTEST: X




S X DOCKETNO. - - ATTORNEY NAME D Rk
_, CRIMINAL DOCKET 0314CR000609 Aolwo Loz
COURT L 4SION . D INTERPRETER REQUIRED DATE and JUDGE DOCKET ENTRY
Chelsea - . P ‘Attorney appointed (SJC R. 3:10)
NAME, kDDREfs AND ZIP CODE OF DEFENDANT A o Lt TR Atty denied and Deft Advised per 211D §2A
ESTRADA. JAIME Waiver of counsel found after cofloquy
e
13 GUAM ROAD A Termms lea[sle set:
HELSEA e ; R Bail:
C EA, MA 02150 bl T Held (276 §58A)
See back for special conditions
Arrai and advised:
DEFT. DOB AND SEX Potential of bail revocation (276 §58)
04/04/1983 M T Right to bail review (276 §58)
Right to drug exam (111E §10)
DATE OF OFFENSE(S) PLACE OF OFFENSE(S)
03/17/2003 CHELSEA Advised of right to jury trial:
COMPLAINANT POLICE DEPARTMENT (if applicable) Does not waive
MURHPY. JANICE CHELSEA PD Waiver of jury trial found after colloquy
3
DATE OF COMPLAINT RETURN DATE AND TIME Advised of trial rights as pro se (Supp. R. 4
03/18/2003 03/18/2003 08:30:00 Advised of right of appeal to Appeals Ct (R. 28)
COUNT/OFFENSE FINE SURFINE COSTS RESTITUTION , | V/W ASSESSMENT
1. 265/15B/A ASSAULT W/DANGEROUS WEAPON ¢265 §15B(t 4 50 Graveo
DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION .
CI .1 o3 M [ sufficient facts found but continued without guitty finding until ) "é’\ ? A
DISPOS| METHOD FINDING v D Probation C{ - 3 ,e ‘1" E] Pretrial Probation (276 §87) - until: 3/ M
E’(ﬁt?gl.ea or Admission D Not Guilty D To be dismissed upon payment of court costs/restitution A
-tao cc?:;?ecée;‘;t:fg;slloquy ity [ bismissed upon: [JRequest of Comm.  [] Request of Victim M w' W
and 278 §29D waming D Not Responsible [IRequest of Deft [ Faiture to prosecute [ other:
[] Bench Trial [ Responsible [JFited with Defts consent  [] Nolle Prosequi [] pecriminalized (277 §70C)
[ sury Triat [J No Probabie Cause | FINAL DISPOSITION JUDGE DATE
None of the Above Probable Cause Digafissed on recommendation of Probation Dept. /
D D robation terminated: defendant discharged ’’ / £/4 7{
COUNT/OFFENSE — ’ FINE SURFINE COSTS RESTITUTION VW ASSESSMENT
[Jwaiveo
DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION
Sufficient facts found but continued without guilty finding untit:
DISPOSITION METHOD FINDING [ Probation [[] Pretrial Probation (276 §87) - until:
Guilty Plea or Admission D Not Guilty D To be dismissed upon payment of court costs/restitution
;ﬁ‘;?:éeg:i :fg:)sltoquy D Guilty D Dismissed upon: D Request of Comm. D Request of Victim
and 278 §29D waming D Not Responsible I:I Request of Deft D Failure to prosecute E] Other:
[] Bench Trial 3 Responsible [JFiled with Defts consent [T Nolle Prosequi [ Decriminatized (277 §70C)
0 Jury Tial [[1 No Probable Cause | FINAL DISPOSITION JUDGE DATE
D None of the Above D Probable Cause Dismissed on recommendation of Probation Dept.
Probation terminated: defendant discharged
COUNT/OFFENSE FINE SURFINE COSTS RESTITUTION VW ASSESSMENT
[Jwawveo
DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION
D Sufficient facts found but continued without guilty finding until:
DISPOSITION METHOD FINDING D Probation D Pretrial Probation (276 §87) - until:
[:| Guilty Plea or Admission D Not Guilty D To be dismissed upon payment of court costs/restitution
;c;feu;{i:ée;\:t :ragslloquy D Guilty D Dismissed upon: D Request of Comm. D Request of Victim
and 278 §29D waming [] Not Responsible [JRequest of Deft [ Failure to prosecute  [] Other:
[J Bench Trial [ Responsible [JFited with Deft's consent [ ] Nolle Prosequi [] Decriminalized (277 §70C)
O Jury Trial [ No Probable Cause | FINAL DISPOSITION JUDGE DATE
D None of the Above D Probable Cause Dismissed on recommendation of Probation Dept.
] Probation terminated: defendant discharged
COUNT/OFFENSE FINE SURFINE COSTS RESTITUTION VW ASSESSMENT
[Jwaveo
"1 DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION
D Sufficient facts found but continued without guilty finding until:
DISPOSITION METHOD FINDING D Probation D Pretrial Probation {276 §87) - until:
D Guilty Plea or Admission D Not Guilty D To be dismissed upon payment of court costs/restitution
to Sufficient Facts [ cui []pismissed upon: [ ] Request of Comm. [[J Request of Victim
accepted after colloquy uilty .
and 278 §29D warning [ Not Responsible [ Request of Deft [] Failure to prosecute  [] Other:
[J Bench Trial [ Responsible [ Fited with Deft's consent [ Nolle Prosequi [ Decriminalized (277 §70C)
D Jury Trial D No Probable Cause FINAL DISPOSITION JUDGE DATE
D None of the Above D Probable Cause Dismissed on recommendation of Probation Dept.
Probation terminated: defendant discharged
R s : ADDITIONAL
0 COUNTS

ATTACHED
o

COURT ADDRESS
Chelsea District Court
120 Broadway

Chelsea, MA 02150




KET NUMBER:  0314CR000609 ' NAME: ESTRADA, JAIME

¥ Y

SCHEDULING HISTORY

NO. | SCHEDULED DATE

SCHEDULED EVENT| RESULT ~ JUDGE TAPENO. | START STO'p

'IfAR 18 203
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ARR=Armraignment PT=Pretrial hearing CE=Discovery compliance and jury election T=Bench trial J=Jury Trial PC=Probable cause hearing M=Motion hearing SR=Status review
SRP=Status review of payments FA=First appearance in jury session S=Sentencing CW=Continuance-without-finding scheduled to terminate P=Probation scheduled to terminate
DFTA=Defendant failed to appear and was defaulted WAR=Warrant issued WARD=Default wamant issued WR=Warrant or default warrant recalled PR=Probation revocation hearing

'ENTRY DATE

OTHER DOCKET ENTRIES

E

C/c.) S e 7B ,ﬂewm/ A ﬂeay/q AorccpT

O G  P76/s®  filed, gy Dol oD

AETED  Herpnmy o7 Laved L CHedy T2

Y o

P70 pdd..  Lodmdd Mo twlS 4%7

/0_/15’/w Cor” 79 ////z?/uc/ AT »Jé@— o St
L/ -~ S M//ng 2:’*@ 3/15 2/0 72 =z ST C See O Lo 934. L2
-4 -4 \],M7,,/4;gg_47_03 /‘fﬁ'ﬂjla, v 2 C)?/Oéﬁ”é’ /Zidym'?’&»
(ﬁf/aﬂ ,,,,,/;‘j./ﬁq/; 0%//;2/ FMMA&{_
/ 4
ADDITIONAL ASSESSMENTS IMPOSED OR WAIVED
DATE IMPOSED and JUDGE TYPE OF ASSESSMENT AMOUNT DUE DATES and COMMENTS vV WAIVED

,-75/ Legal Counsel Fee (211D §2A 12) \ﬁ\jﬁ g.3. ¢ 2 e
K4

el 1 ¢ nonan
[ 1 s B o

Legal Counsel Contribution (211D §2)

Court Costs (280 §6)

Drug Analysis Fee (280 §6B)

OUI §24D Fee (90 §24D 19)

OUI Head Injury Surfine (90 §24[1]fa]{1] 12)

Probation Supervision Fee (276 §87A) q ’i Lo g [
17

Default Warrant Assessment Fee (276 §30 §2)

Default Warrant Removal Fee (276 §30 1)

139



Docket No. 0314CR000609 . Name: Estrada , Jamie

B _3’
Date Schedule History Judge
6-16-06 deft’s motion to dismiss conviction, or, in the alternative, to withdraw guilty plea,

vacate the conviction and grant a new trial--- filed.
6-20-06 Motion denied, Moriarty, J. @ Quincy Court
7-6-06 Emergency Motion to Reconsider Motion to Dismiss Conviction, or in alternative,
to withdraw guilty plea, vacate conviction and grant new trial.
- 7-6-06 Motion Allowed, Moriarty, J.
8-24-06 Commonwealth’s Notice of Appeal filed.
K -RR-ol &hw;;e,,/l__/Q S 77/4409/74%/1 : Z L.
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CRIMINAL COMPLAINT | 0314CR000688 Trial Court of Massachusetts
_DEFENDANT ) : Chelsea District Court
ESTRADA, JAIME

13 GUAM ROAD
CHELSEA, MA 02150 TO ANY JUSTICE OR CLERK-MAGISTRATE

OF THE CHELSEA DISTRICT COURT

IDATE OF BIRTH |SEX RACE HEIGHT  jWEIGHT EYES HAIR

04/04/1983 M W 502" 135 BRO BLK c The unlctir?rsigneczh comp:afnar’:;, ton t:et;al{ of dth:a
INCIDENT REPORT # SOCIAL SECURITY # ommonwealth, on oath compiains that on the date and a

the location stated herein the defendant did commit the
offense(s) listed below.

DATE OF OFFENSE PLACE OF OFFENSE
03/22/2003 CHELSEA

COMPLAINANT POLICE DEPARTMENT
O'BRIEN, JAMES CHELSEA PD

DATE OF COMPLAINT RETURN DATE AND TIME

03/24/2003 LWARRANT

COUNT-OFFENSE
1. 266/127/A DESTRUCTION OF PROPERTY +$250, MALICIOUS cZ

on 03/22/2003 did wilfully and maliciously destroy or injure the personal property, dwelling house or building of ERNESTO MUNIZ JR., the value of the
property so destroyed or injured exceeding $250, in violation of G.L. €.266, §127. (PENALTY: state prison not more than 10 years; or jail not more than 2%
years and fine the greater of $3000 or three times the value of the property so destroyed or injured.)

COUNT-OFFENSE
2. 268/13B/A WITNESS, INTIMIDATE c268 §13B

on 03/22/2003 did, directly or indirectly, wilfully endeavor by means of a gift, offer or promise of something of value or by misrepresentation, intimidation, force
or express or implied threats of force, to influence, impede, obstruct, delay or otherwise interfere with a witness in a stage of a trial, grand jury or other criminal
proceeding, or with a person furnishing information to a criminal investigator relating to a violation of a criminal statute of this Commonwealth, in violation of
G.L. c.268, §13B. (PENALTY: state prison not less than 2% years, not more than 10 years; or house of correction not more than 2% years; and not less than
$1000, not more than $5000. District Court has final jurisdiction under G.L. ¢.21 8, §26.)

COUNT-OFFENSE *

COUNT-OFFENSE

N /\
COMPLAINANT SWORNAO BEFORE %}\4 T ON (DAAE),. TOTAL COUNTS
X %Z/M X 7/% 2

FIRST JUSTICE COURT  Chelsea Dfstrict Court

Hon. Timothy H Gailey ADDRESS 150 Broadway
ATRUE CLERK-MAGISTRATE/ASST. CLERK ON (DATE) Chelsea, MA 02150 141
copPy

ATTEST: X




e DOCKET NO. o ATTORNLY NAME , P
CiRIMINAL DOCKET 0314CR000688 |, . /) BT Ter
COURT DIVISION _ ﬁ INTERPRETER REQUIRED bﬁTE and JUDGE o DOCKET ENTRY

Chelsea

- Attomney appointed (SJC R. 3:10)

ESTRADA, JAIME
13 GUAM ROAD

NAME, ADDRESS AND ZiP CODE OF DEFENDANT

CHELSEA, MA 02150

Sl Tl Atty denied and Deft Advised per 211D §2A
Waiver of counsel found after colloquy

Terms pffelease set:
PR Bail:
(276 §58A)
See back for speciai conditions

DEFT. DOB AND SEX otential of bail revocation (276 §58)
04/04/1983 M 7 Right to bail review (276 §58)

DATE OF OFFENSE(S) PLACE OF OFFENSE(S) Right to drug exam (111E §10)
03/22/2003 CHELSEA Advised of ight to jury trial:

COMPLAINANT POLICE DEPARTMENT (if applicable) DC’?S not Waive
O'BRIEN, JAMES CHELSEA PD Waiver of jury trial found after colloquy

DATE OF COMPLAINT RETURN DATE AND TIME Advised of trial rights as pro se (Supp. R. 4)
03/24/2003 L(}H P LAN r Advised of right of appeal to Appeals Ct (R. 28)

COUNT/OFFENSE FINE SURFINE COSTS RESTITUTION | V/W ASSESSMENT
1. 266/127/A DESTRUCTION OF PROPERTY +$250, MALICIOL 4 6 [Jwaveo

DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION
q - 3 . 03 DSufﬁcient facts found but continued without guilty finding until: 1 FW\ ¥)‘4’"0—’
DISPOSIION METHOD FINDING M D Probation ar ‘ ¢ "'I D Pretrial Probation (276 §87) - until: - _
uilty Pl.ea or Admission D Not Guitty D To be dismissed upon payment of court costs/restitution &""(— M p b =T
to Sufficient Facts [leti []pismissed upon: [ ] Requestof Comm.  [[] Request of Victim 23 - (@ 7
accepted after colloquy uilty )
and 278 §29D waming [ Not Respansible [JRequest of Deft [] Faiture to prosecute  { ] Other: M W WA.
D Bench Trial D Responsible D Filed with Deft's consent I:] Nolle Prosequi [:] Decriminalized (277 §70C)
D Jury Trial D No Probable Cause FINAL DISPOSITION JUDGE DATE R
D None of the Above [ Probable Cause B?ﬂﬁssed on recommendation of Probation Dept. Ji=¢5>~0
{4 Probation terminated: defendant discharged B823454000010/30 Z0TVNAE 443,00
COUNT/OFFENSE FINE SURFINE COSTS RESTITUTION VIW ASSESSMENT
2. 268/13B/A WITNESS, INTIMIDATE c268 §13B [Jwavep

DISPOSITION DATE and JUDGE
q-1e3 ™ a5

SENTENCE OR OTHER DISPOSITION
D Sufficient facts found but continued without guilty finding until:

LS P e 63 (99
[Probation q N | [] Pretriat Probation (276 §87) —untiép‘ "‘3' Py Jmmw‘he‘[ 7 a&tr’h""b‘g

DEP?TION METHOD FINDING D
uilty Plea or Admission D Ngt Guilty To be dismissed upon payment of court costs/restitution
;ﬁ;’;?:ée;:tgfccéslloquy E%“y [ pismissed upon: [] Request of Comm. [} Request of Victim N /Al Ml 0 Ll Aoy

and 278 §29D waming [] Not Responsible [JRequest of Deft [ Failure to prosecute [ | Other:
D Bench Trial D Responsible D Filed with Deft's consent E] Nolle Prosequi [___| Decriminalized (277 §70C)
] sury Trial [ No Probable Cause FINAL DISPOSITION : JUDGE DATE
D None of the Above D Probable Cause DismrisSed on recommendation of Probation Dept. 71— b-9 /

robation terminated: defendant discharged X
COUNT/OFFENSE FINE SURFINE COSTS RESTITUTION VW ASSESSMENT
[Jwaiveo
DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION
D Sufficient facts found but continued without guilty finding until:

DISPOSITION METHOD FINDING D Probation D Pretrial Probation (276 §87) - until:

Guilty Plea or Admission D Not Guilty DTo be dismissed upon payment of court costs/restitution

to Suftt"xc:je;:t ngcgslloq y [ cuity [Joismissed upon: []Requestof Comm. [} Request of Victim

accepted afte u .

and 278 §29D waming D Not Responsible D Request of Deft D Failure to prosecute D OHBBAUUUOU‘P/ 22 /06VWaF 50.00
D Bench Trial D Responsible I:] Filed with Deft's consent D Nolle Prosequi D Decriminalized (277 §70C)
D Jury Trial D No Probable Cause FINAL DISPOSITION JUDGE DATE
D None of the Above D Probable Cause Dismissed on recommendation of Probation Dept.

Probation terminated: defendant discharged
COUNT/OFFENSE FINE SURFINE COsTs RESTITUTION V/W ASSESSMENT
[Jwaiveo
DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION
D Sufficient facts found but continued without guilty finding untii:

DISPOSITION METHOD FINDING D Probation D Pretrial Probation (276 §87) - until:

Guilty Piea or Admission D Not Guilty D To be dismissed upon payment of court costs/restitution

to Sul‘:’uec(ijen;t FactsIloq [ Guity [ pismissed upon: []Requestof Comm. [} Request of Victim

acce after colloquy .

and 578 §29D warning D Not Responsible D Request of Deft [ Failure to prosecute [ ] Other:
[J Bench Triat [ Responsible [ Fited with Deft's consent [[] Nolle Prosequi [[] Decriminalized (277 §70C)
[ sury Trial [0 No Probable Cause | FINAL DISPOSITION JUDGE DATE
D None of the Above D Probable Cause H Dismissed on recommendation of Probation Dept.

=

E/ASST. CLERK

Probation terminated: defendant discharged

ADDITIONAL
COUNTS
ATTACHED
%

COURT ADDRESS
Chelsea District Court
120 Broadway
Chelsea, MA 02150




NAME: ESTRADA, JAIME

KETHUMBER: (0314CR000688

SCHEDULING HISTORY

NO. | SCHEDULED DATE | SCHEDULED EVENT, RESULT JUDGE TAPENO. | START | sTop
1| I A{Qﬂ.@ Weld [] Contd 64,{@ / 2/
2 |yjaule3 | PTHEO |eFoy  peow D|6ag, |67
3 ﬁJO"D-} F T @f/‘&{d [ Contd Cionn— 9‘-1{ et
\Gxlo3 | TG ~|Uree Doy |

°19.3.04 | Pam\BfOne D6nts 4 peq o5 plsp merT

6 7//&/0 o+ ﬁﬂd L& [] Held ontd F— P00

|7/30/00 | 2 %, O @6t JOF~0y

Nfolgled | P) |ows @ — )50y

ljoliploy | o) |owme w6 4 goa o b0

10 VM,?/O ¢/ /06:] Oted  [Jconta (P 4+ DD WM)

ARR=Armraignment PT=Pretrial hearing CE=Discovery compliance and jury election T=Bench trial J=Jury Trial PC=Probable cause hearing M=Motion hearing SR=Status review
SRP=Status review of payments FA=First appearance in jury session  S=Sentencing CW=Continuance-without-finding scheduled to terminate P=Probation scheduled to terminate

DFTA=Defendant failed to appear and was defaulted. WAR=Wamant issued WARD=Default warrant issued WR=Warrant or default warrant recalled PR=Probation revocation hearing

ENTRY DATE

OTHER DOCKET ENTRIES

3.

2443

é{/l" wms ‘<

Y
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(ﬁcﬂ‘f A7 78 Aevore  AS /4’“’5 Cts

2 O037/Ycl dEcog S lad A or e
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JOB/C’r,/f" S A
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F ‘.? /- O < T 2
D Mo DL~ o L/K»J ﬁﬁ ;L-#ﬁ?/fg 3/ ,4@ AoTC Sweclce O3/ 8 o b F
ADDITIONAL ASSESSMENTS IMPOSED OR WAIVF@SAUOD“WL/??/D#LEGN COUN 150.ho
DATE IMPOSED and JUDGE TYPE OF ASSESSMENT AMOUNT DUE DATES and COMMENTS WAIVED

T L
{
.

/"7—* Legal Counsel Fee (211D §2A §2) f/ f’\O‘ a[ . g X

Legal Counsel Contribution (211D §2)

Court Costs (280 §6)

Drug Analysis Fee (280 §6B)

QUI §24D Fee (90 §24D 19)

OUI Head Injury Surfine (90 §24[1]a][1] 12)

Probation Supervision Fee (276 §87A) C T . C ,‘

g q9-3 -0y

Default Warrant Assessment Fee (276 §30 §2)

Default Warrant Removal Fee (276 §30 1)
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Docket No. 0314CR000688 Name: Estrada , Jamie

Date, ' Schedule History “Judgé
6-16-06 deft’s motion to dismiss conviction, or, in the alternative, to withdraw guilty plea,
vacate the conviction and grant a new trial--- filed.
6-20-06 Motion denied, Moriarty, J. @ Quincy Court
7-6-06 Emergency Motion to Reconsider Motion to Dismiss Conviction, or in alternative,
to withdraw guilty plea, vacate conviction and grant new trial.
7-6-06 Motion Allowed, Moriarty, J.
8-24-06 Commonwealth’s Notice of Appeal filed.
F--x| (2, zgz‘z Vi #;aee:“zzz b & s £ @;" o/

%/(MA%/M)A%h 0«)%{4 %/{‘,ﬁﬁ)
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EXHIBIT 1



TENDER OF PLEA OR ADMISSION | POCKET NO. NO.OF COUNTS| Trjal Court of Massachusetts,
WALV ; . .. )
AIVER OF RIGHTS / g/{/%‘. /) U P j, District Court Department

INSTRUCTIONS: This form must be typed or printed NAME OF DEFENDANT “ COURT DIVISION

clearly, completed prior to the Pretrial Hearing, signed Chelsea District Court

by both counsel and submitted to the court by the : 120 Broadway

defendant at or before the Pretrial Hearing. v/i N é) S m . Chelsea, MA 02150
SECTION | ... - TENDER OF PLEA N

Defendant in this case hereby tenders the following: PLEA OF GUILTY “/'ﬁMISSlON TO FACTS SUFFICIENT FOR A FINDING OF GUILTY

conditioned on the dispositional terms indicated below. Include all proposed terms (guilty finding, finding of sufficient facts, continued without finding,
dismissal, fine, costs, probation period and supervision terms, restitution amount including the identification of the recipient of restitution, and any
sentence of incarceration, split sentence or suspended sentence, etc.). Number each count and specify terms for each count separately.

COUNT DEFENDANT’S DISPOSITIONAL TERMS PROSECUTOR’S RECOMMENDATION
NO. | (Check “Yes™ if Prosecution agrees — Check "No” If Prosecution disagrees) (Required if Prosecutor disagrees with terms)
1|\ CwoF Loer & &7 Bmondns ot -
J/Zc7,aa/aa Vs - -
/ YES
NO
YES
@ .........
YES
——— &6 -
YES
NO
WE HAVE CONSULTED WITH THE PROBATION DEPARTMENT REGARDING ANY PROBA@RMS SET FORTH ABOVE.
S!GN)IUﬁ‘ F DEFENSE COUNSEL FEICER DATE
X' y Y303

.: = ek @

' (A0
The Court ... ACCEPTS the tendered Plea or Admission on defendant's terms set forth in Secfion !, and will impose sentence in accordance
with said terms, subject to submission of defendant's written WAIVER (see Section IV on reverse of this form), completion of the required oral
COLLOQUY, a determination that there is a FACTUAL BASIS for the Plea or Admission, and notice of ALIEN RIGHTS.

SECHONIE: SR R PEBAOR ADMIGSION REIECTED B HECOURT.. e A
_~REJECTS the defendant's dispositional terms set fo DEFENDANT’S DECISION IF COURT REJECTS TENDER

above and, in accordance with Mass. R. Crim. P. 1 2(c)(6), has set forth | PLEA OR ADMISSION:
to the defendant the dispositional terms it would find acceptable, to wit:

ED

Defendant WITHDRAWS the tendered Plea or Admission;
the parties must complete and file a Pretrial Conference
Report, a Pretrial Hearing must be conducted and a trial

yﬂeduled, if necessary.
—“Defendant ACCEPTS terms set forth by the Court, a Plea or

Admission will be accepted by the court and said
dispositional terms imposed, subject to submission of
: defendant's written WAIVER {see Section IV on reverse of
- this form), completion of the required oral COLLOQUY, a
determination that there is a FACTUAL BASIS for the Plea
or Admission, and notice of ALIEN RIGHTS.

Sli%‘\TURE [e) FENSE COUN rejeTlion dedision made} | DATE
. MA———/ i) _? 3
& }




SECTION IV DEFENDANT'S WAIVER OF RIGHTS (G.L.c. 263, § 6) & ALIEN RIGHTS NOTICE (G.L.c. 278, § 29D)

[, the undersigned defendant, understand and acknowledge that 1 am voluntarily giving up the right to be tried by a
jury or a judge without a jury on these charges.

| have discussed my constitutional and other rights with my attorney. | understand that the jury would consist of six
jurors chosen at random from the community, and that | could participate in selecting those jurors, who would determine
unanimously whether | was guilty or not guilty. | understand that by entering my plea of guilty or admission, 1 will also be
giving up my right to confront, cross-examine, and compel the attendance of witnesses; to present evidence in my defense;
to remain silent and refuse 1o testify or provide evidence against myself by asserting my privilege against self-incrimination,
all with the assistance of my defense attorney; and to be presumed innocent untit proven guilty by the prosecution beyond a

reasonable doubt.

| am aware of the nature and elements of the charge or charges to which | am entering my guilty plea or admission. |
am also aware of the nature and range of the possible sentence or sentences.

My guilty plea or admission is not the result of force or threats. It is not the result of assurances or promises, other than
any agreed-upon recommendation by the prosecution, as set forth in Section | of this form. | have decided to plead guilty, or
admit to sufficient facts, voluntarily and freely.

| am not now under the influence of any drug, medication, liquor or other substance that would impair my ability to fully
understand the constitutional and statutory rights that | am waiving when | plead guilty, or admit to sufficient facts to support

a finding of guilty.

[ understand that if | am not a citizen of the United States, conviction of this offense may have the consequences of
deportation, exclusion from admission to the United States, or denial of naturalization, pursuant to the laws of the United

States.

/ / N - DATE ¥ :

// 5 -

=7 Mo V) /3/1)5 e
s A

SECTION V DEFENSE COUNSEL'S CERTIFICATE (G.L. ¢. 218, § 26A)

As required by G.L. c. 218, § 26A, | certify that as legal counsel to the defendant in this case, | have explained to the
defendant the above-stated provisions of law regarding the defendant’s waiver of jury trial and other rights so as to enable
the defendant to tender his or her plea of guilty or admission knowingly, intelligently and voluntarily.

SIGNATURE QF DEFENSE COUNSEL B.B.O. NO. DATE
Ve %
/) Sl 575285 ag&;/ﬂ?

LA .
T IIRL L. FOLMC. ESCLLE
NVE T JUDGE'S CERTIFICATION .-

ToN VI~

I, the undersigned Justice of the District Court, addressed the defendant directly in open court. | made appropriate
inquiry into the education and background of the defendant and am satisfied that he or she fully understands all of his or her
rights as set forth in Section IV of this form, and that he or she is not under the influence of any drug, medication, liquor or
other substance that would impair his or her ability to fully understand those rights. | find, after an oral colloquy with the
defendant, that the defendant has knowingly, intelligently and voluntarily waived all of his or her rights as explained during
these proceedings and as set forth in this form.

After a hearing, | have found a factual basis for the charge(s) to which the defendant is pleading guilty or admitting and
| have found that the facts as related by the prosecution and admitted by the defendant would support a conviction on the
charges to which the plea or admission is made.

{ further certify that the defendant was informed and advised that if he or she is not a citizen of the United States, a
conviction of the offense with which he or she was charged may have the consequences of deportation, exclusion from
admission to the United States, or denial of naturalization, pursuant to the laws of the United States.

DATE
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TENDER OF PLEA OR ADMISSION | POCKETNO. NO.OF COUNTS| Trial Court of Massachusetts 5>,
WAIVER OF RIGHTS A5 w - 800485 4 District Court Department

INSTRUCTIONS: This form must be typed or printed |NAME OF DEFENDANT COURT DIVISION

clearly, completed prior to the Pretrial Hearing, signed Chelsea District Court

by both counsel and submitted to the court by the 120 Broadway
defendant at or before the Pretrial Hearing. Jﬁ mé/ gS 7%*&/ . Chelsea. MA 02150

RN A

Defendant in this case hereby tenders the following: PLEA OF GUILTY I/ADMISSION TO FACTS SUFFICIENT FOR A FINDING OF GUILTY
conditioned on the dispositional terms indicated below. Include all proposed terms (guilty finding, finding of sufficient facts, continued without finding,
dismissal, fine, costs, probation period and supervision terms, restitution amount including the identification of the recipient of restitution, and any
senfence of incarceration, split sentence or suspended sentence, etc.). Number each count and specify terms for each count separately.

COUNT DEFENDANT'’S DISPOSITIONAL TERMS PROSECUTOR’S RECOMMENDATION
NO. | (Check “Yes" if Prosecution agrees — Check "No" If Prosecution disagrees) (Required if Prosecutor disagrees with terms)
ves|] &) ©moritns :S <
b - £350 JZﬂ.S‘h‘f‘*\?l\ M OTD
NO e = S/A viKhns
r’zWu Vs ~wak/edhosl Gl Hanb
( eonc u)/ Coviroch 03’(904>
NO - - e e s A e e
VES|
=~ Qame ah ot owe
NO
YES
e R e B b b T s s ¢y N‘O- — mevemnmeed
YES
NO
WE HAVE CONSULTED WITH THE PROBATION DEPARTMENT REGARDING ANY PROBAT}))N TERMS SET FORTH ABOVE.
SIGNATURETIF DEFENSE COUNSEL DATE SIGNAPURB\OF PROSECUZINGAFFICER DATE
C T

()

(A ' '

The Court ... ACCEPTS the tendered Plea or Admission on defendant’s terms set forth in S&ction I, and will impose sentence in accordance
with said terms, subject to submission of defendant’s written WAIVER (see Section IV on reverse of this form), completion of the required oral
COLLOQUY, a determination that there is a FACTUAL BASIS for the Plea or Admission, and notice of ALIEN RIGHTS.

DEFENDANT’S DECISION IF COURT REJECTS TENDERED

above and” in accordance with Mass. R. Crim. P. 12(c)(6), has set forth | PLEA OR ADMISSION:
to the defendant the dispositional terms it would find acceptable, to wit: __

Defendant WITHDRAWS the tendered Plea or Admission;
the parties must complete and file a Pretrial Conference
Report, a Pretrial Hearing must be conducted and a trial
date scheduled, if necessary.

i Defendant ACCEPTS terms set forth by the Court, a Plea or
Admission will be accepted by the court and said
dispositional terms imposed, subject to submission of
defendant’s written WAIVER (see Section IV on reverse of
this form), completion of the required oral COLLOQUY, a

WQ/U' w0 )3 I b O ? determination that there is a FACTUAL BASIS for the Plea

or Admission, and notice of ALIEN RIGHTS.

SKGNAT DGE ACCEPTING OR REJECTING PLEA OR DATE SlGNATl;J‘B?(f: EFENSE COUNSEL (If rejection decision made) 07 ;

F e i 1725 2 72—

DCCR22(amE5] — / ]\ ] s




SECTIONIV . DEFENDANT'S WAIVER OF RIGHTS (G.L.c. 263, § 6) & ALIEN RIGHTS NGTICE (G.L.c. 278, § 29D)

l, the undersigned defendant, understand and acknowledge that | am veluntarily giving -Jp the right to be tried by a
jury or a judge without a jury on these charges.

I have discussed my constitutional and other rights with my attorney. | understand that the jury would consist of six
jurors chosen at random from the community, and that | could participate in selecting those jurors, who would determine
unanimously whether | was guilty or not guilty. | understand that by entering my plea of guilty or admission, | will also be
giving up my right to confront, cross-examine, and compel the attendance of witnesses; to present evidence in my defense;
to remain silent and refuse to testify or provide evidence against myself by asserting my privilege against self-incrimination,
all with the assistance of my defense attorney; and to be presumed innocent until proven guilty by the prosecution beyond a
reasonable doubt.

I am aware of the nature and elements of the charge or charges to which | am entering my guilty plea or admission. |
am also aware of the nature and range of the possibie sentence or sentences.

My guilty plea or admission is not the result of force or threats. It is not the result of assurances or promises, other than
any agreed-upon recormmendation by the prosecution, as set forth in Section | of this form. | have decided to plead guilty, or
admit to sufficient facts, voluntarily and freely.

I am not now under the influence of any drug, medication, liquor or other substance that would impair my ability to fully
understand the constitutional and statutory rights that | am waiving when | plead guilty, or admit to sufficient facts to support
a finding of guilty.

| understand that if | am not a citizen of the United States, conviction of this offense may have the consequences of
deportation, exclusion from admission to the United States, or denial of naturalization, pursuant to the laws of the United

States.

SIGNATURE OF DEFENDANT DATE

e,

DEFENSE COUNSEL'S CERTIFICATE (G.L. c. 218, § 26A)

As required by G.L. c. 218, § 26A, | certify that as legal counsel to the defendant in this case, | have explained to the
defendant the above-stated provisions of law regarding the defendant’s waiver of jury trial and other rights so as to enable
the defendant to tender his or her plea of guilty or admission knowingly, intelligently and voluntarily.

SIGNATURI EFENSE COUNSEL B.B.O. NO. DATE el
/7 5295 ﬂ%s/j

/}44«( / 57/2,/)7/ zfd)é(kc
, JUDGE'S CERTIFICATION

I, the undersigned Justice of the District Court, addressed the defendant directly in open court. | made appropriate
inquiry into the education and background of the defendant and am satisfied that he or she fully understands all of his or her
rights as set forth in Section IV of this form, and that he or she is not under the influence of any drug, medication, liquor or
other substance that would impair his or her ability to fully understand those rights. | find, after an oral colloquy with the
defendant, that the defendant has knowingly, intelligently and voluntarily waived all of his or her rights as explained during
these proceedings and as set forth in this form.

After a hearing, | have found a factuat basis for the charge(s) to which the defendant is pleading guilty or admitting and
I have found that the facts as related by the prosecution and admitted by the defendant would support a conviction on the
charges to which the plea or admission is made.

I further certify that the defendant was informed and advised that if he or she is not a citizen of the United States, a
conviction of the offense with which he or she was charged may have the consequences of deportation, exclusion from
admission to the United States, or denial of naturalization, pursuant to the laws of the United States.
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. CHELSEA DISTRICT COURT
DOCKET NO.’s: 0314 CR 0609
0314 CR 0688 |
)
COMMONWEALTH )
)
V. )
)
JAIME ESTRADA )
)

MOTION TO DISMISS CONVICTION, OR, IN THE
ALTERNATIVE, TO WITHDRAW GUILTY PLEA,
VACATE THE CONVICTION AND GRANT A NEW TRIAL

NOW COMES the Defendant, Jaime Estrada (hereinafter “Mr. Estrada™), by and
through his undersigned counsel, and hereby requests this Hoﬁorable Court to DISMISS
this conviction without prejudice based upon the unconstitutional entry of a guilty plea.
In the alternative, Mr. Estrada respectfully requests this court to withdraw his guilty plea,
vacate his conviction, and grant a new trial of the above-entitled matter pursuant to

Mass.R.Crim.P. 30(b). As grounds for this motion Mr. Estrada submits as follows:

FACTUAL BACKGROUND

Mr. Estrada is a 23-year-old industrious young man who has legally resided in
Massachusetts for about five years. He has studied and worked hard (two simultaneous

jobs) throughout his life and has valiantly tried to wean himself from associating with

those seeking to negatively influence his entry into adulthood.
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On or about March 18, 2003, Mr. Estrada was arraigned and charged with one
count of Assault and Battery With a Dangerous Weapon (“ABDW?”) in violation of G.L.
c.265s. 15(B) asaresultofa domesticrdispute with a male acquaintance. See Exhibit
A. On or about March 24, 2003 -- just six days later -- the Iingerihg raw emotions from
this ongoing dispute resulted in two additional charges: Malicious Destruction of
Property >$250, in violation of G.L. ¢. 266 s. 127(A) and Intimidation of a Witness in
violation of G.L. c. 268 s. 13(B). He was assigned a court-appointed attorney (Attorney
Folino) who represented by him throughout his consolidated cases. With the exception of
the last hearing, most of Attorney Folino’s numerous requested continuances were merely
to ask for additional brief continuances; At no point throughout the case did he prepare
for trial or even suggest a strategy to aggressively counter the allegation against Mr.
Estrada.

On or about September 3, 2003 -- without preparation by his attorney and upon
coercion by said counsel -- Mr. Estrada appeared before this Honorable Court and was
informed that he could either face trial that very day or enter a plea on the aforementioned
charges. He was left with the unpalatable choice of accepting the latter and was given a
one-year Guilty straight probation sentence. He successfully complied with the terms of
probation émd thought he put his problems behind him once and for all.

Nevertheless, on or about March 10, 2006, Mr. Estrada was detained at his house
by Immigration and Customs Enforcement (“ICE”) members of the Department of
Homeland Security (“DHS”). Soon he was whisked away to ICE headquarters in Boston,

interrogated and curtly informed that his case was being referred to an immigration judge
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fora deportation hearing. He is being held without bond' and charged with being in
violation of Immigration & Naturalization Act Section 212(a)(2)(A)(i)(I) for committing
a Crime of Moral Turpitude, to wit: the ABDW charge. See Exhibit B.?

Mr. Estrada feels embittered by the entire process, since he deeply feels that he
originally took the rap for a crime he did not commit and was coerced by his attorney to
mechanically comply with a hurried and constitutionally infirm plea colloquy. He
ordered a cassette copy of the short proceedings and even obtained a transcript to bolster
his claims for a dismissal and/or new trial. See Exhibit C. Because bar counsel failed to
file a Notice to Revise and Revoke the sentence under Mass.R.Crim.P. 29 and failed to
advise his client of this proper legal course (See Exhibit A), Mr. Estrada is now only left
with no choice but to file a collateral attack under Mass.R.Crim.P. 30, infra, before this
Honorable Court.

Moreover, he is clearly saddened and embarrassed by the turn of events and now
remains in legitimate fear of being deported from the United States. In fact, his state of
mind has drastically shifted from concemn to sheer panic.

With respect to the instant case, Mr. Estrada contends that he was not informed by

this Honorable Court of various significant constitutional rights he was apparently

'Under 8 U.S.C. §§ 1101(a)(43)(48)(B), non-citizens are subject to mandatory
deportation for numerous additional offenses under a broadened definition of ‘aggravated
felony’ which now includes charges with a possible sentence of one year or more,
whether actually imposed or suspended. See Argument, infra, at 7-8.

2 Immigration authorities are also currently empowered to roam streets and
neighborhoods, often entering people’s houses at will in search of folks with prior
convictions or mere expired stays in our country. They boast of their statistics and update
their feats on a government web site. www.ice.gov.
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waiving during the plea colloquy.® Specifically, he submits in the attached Affidavit that:
(1) had he truly understood the significance of the plea colloquy and ALL of the rights
that he would forever be giving up, he would never have agreed to take such a plea; and
(2) that his court-appointed lawyer failed to explain the long-term éonsequences (i.e. that
the DHS could arrest him and seek to deport him at any time as a result of a conviction of
a year or more) . See Exhibit D. The complete litany of rights not waived by Mr.

Estrada is explained further in this brief, infra, at 5-10.

STANDARD OF REVIEW

Mass.R.Crim.P. 12 (guilty plea procedure) is predicated on Boykin v. Alabama,
395 U.S.238 (1969) and its Massachusetts progeny. See e.g. Commonwealth v. Duquette,

386 Mass. 834, 845-846 (1982). Commonwealth v. Berthold, 441 Mass. 183 (2004).* In

the alternative argument presented, Mass.R.Crim.P.30(b) allows for a new trial af any
time and allows relief to cases where it “appears justice may not have been done.”

Commonwealth v. Fanelli, 412 Mass. 497, 504, 590 N.E. 2d 186 (1992) (emphasis

added). In either event, this Honorable Court has the power to hear this case.

3 During the plea colloquy, a Tender of Plea form, (hereinafter “the Green Sheet”) follows
the strictures of G.L. c. 263 §6 (Waiver of Rights), G.L. c. 218 5. 26A (Defense Counsel’s
Certificate) and G.L. ¢. 278 s. 29D (Alien Rights Notice).

4 The Berthold court held that a defendant is not entitled to withdraw pleas based on
trial court’s failure to advise him of specific immigration consequence that defendant did
not face. Id. at 185-86. In the instant case, Mr. Estrada has been placed in removal
proceedings by the DHS as a result of this conviction. See Exhibit B.
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L THE DEFENDANT CONTENDS THAT THE INSTANT CASE SHOULD BE
DISMISSED OR AT LEAST REOPENED DUE TO THE INVALID RESULT
CAUSED BY THE UNINTENTIONAL OMISSION OF OTHER
CONSTITUTIONAL RIGHTS WHICH IN TURN INDICATE THAT “JUSTICE
MIGHT NOT HAVE BEEN DONE”

A guilty plea (or admission to sufficient facts) is an event of signal significance in
a criminal proceeding whereby a defendant waives constitutional rights that inhere in a
criminal trial, including, inter alia, the right to trial by jury, the protection against self-

incrimination, and the right to confront one’s accusers. Florida v. Nixon, 125 S.Ct. 551

(Dec. 13, 2004), citing Boykin, supra.

Mr. Estrada recognizes he has the burden of presenting some particular reason

which credibly indicates that there was a defective plea colloquy. Commonwealth v.

Pingaro, 44 Mass.App.Ct. 41 (1997). In the case at bar, the plea colloquy was devoid of a

key warnings that must be given under Mass.R.Crim.P. 12(c). See also, Blackledge v.

Allison, 431 U.S. 63 (1977); accord, Bordenkircher v. Hayes, 434 U.S. 357 (1978).  An

initial look at the Green Sheet is initially warranted before engaging in a factual
discussion. Under G.L. c. 263 s. 6, the panoply of warnings is long and clear.
Specifically, that portion of the Green Sheet reads as follows:

I, the undersigned defendant, understand and acknowledge that 1
am voluntarily giving up the right to be tried by a jury or judge on these
charges.

I have discussed my constitutional and other rights with my
attorney. I understand that the jury would consist of six jurors chosen at
random from the community, and that I could participate in selecting those
jurors, who would determine unanimously whether I was guilty or not
guilty. I understand that by entering my plea of guilty or admission, I will
also be giving up my right to confront, cross-examine, and compel the
attendance of witnesses; to present evidence in my defense; to remain
silent and refuse to testify or provide evidence against myself by asserting
my privilege against self-incrimination; all with the assistance of my
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defense atforney; and to be presumed innocent until proven guilty by the
prosecution beyond a reasonable doubt.

I am aware of the nature and elements of the charge or charges to
which I am entering my guilty plea or admission. I am also aware of the
nature and range of the possible sentence or sentences.

My guilty plea or admission is not the result of force or threats. It
is not the result of assurances or promises, other than any agreed-upon
recommendation by the prosecution, as set forth in Section I of this form.
I have decided to plead guilty, or admit to sufficient facts, voluntarily and
freely.

I am not now under the influence of any drug, medication, liquor or
other substance that would impair my ability to fully understand the
constitutional and statutory rights that I am waiving when I plead guilty, or
admit to sufficient facts to support a finding of guilty.

I understand that if I am not a citizen of the United States,
conviction of this offense may have the consequences of deportation,
exclusion from admission to the United States, or denial of naturalization,
pursuant to the laws of the United States.

Moreover, the sentencing judge has a duty to properly certify all of these rights in

open court, as evinced by Section VI of the Green Sheet. The Judge’s Certification reads

as follows:

I, the undersigned Justice of the District Court, addressed the
defendant directly in open court. I made appropriate inquiry into the
education and background of the defendant and am satisfied that he or she
fully understands all of his or her rights as set forth in Section IV of this
form, and that he or she is not under the influence of any drug, medication,
liquor or other substance that would impair his or her ability to fully
understand those rights. I find, after an oral colloquy with the defendant,
that the defendant has knowingly, intelligently and voluntarily waived all
of his or her rights as explained during these proceedings and as set forth
in this form.

After a hearing, I have found a factual basis for the charge(s) to
which the defendant is pleading guilty or admitting and I have found the
fact as related by the prosecution and admitted by the defendant would
support a conviction on the charges to which the plea or admission is
made.
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I further certify that the defendant was informed and advised that if
he or she in not a citizen of the United States, a conviction of this offense
with which he or she was charged may have the consequences of
deportation, exclusion from admission to the United States, or denial or
naturalization, pursuant to the laws of the United States.

Any omission or assurance integral to the satisfaction of constitutional standards
constitutes enough grounds for a withdrawal of a plea an allowance of a new trial --
especially where the colloquy was so perfunctory or incomplete as to be in effect

nugatory. Commonwealth v. Nolan, 19 Mass.App.Ct. 491, 496-497 (1985). The

question then becomes whether or not the deviation from Mass.R.Crim.P.12 significantly
affects the subétance of a particular requirement. Id., at 496.

In the instant case, Mr. Estrada argues that the mere inadequacy of the record
demonstrating the litany of rights he was not given at the plea colloquy should suffice.

Compare, Commonwealth v. Dawson, 19 Mass.App. 221, 223 (1985).> Specifically, Mr.

Estrada argues that the plea colloquy in his case failed to do all of the following:

1. Confirm whether or not the Defendant was under the effects of alcohol, drugs
or medication within the past 24 hours so as to impair his cognitive

- understanding of the plea colloquy and its significance.

2. Query the Defendant whether or not there were any promises, rewards or
inducements regarding his plea.

3. Challenge defense attorney regarding his own certification of the contents of
the Green Sheet in accordance with G.L. 218 s. 26A.

4. Certify (independent of his lawyer’s representations) whether or not he fully
understood all of his rights as set forth in Section IV of the Green Sheet.

None of these significant rights were ever addressed in his plea colloquy as

5 A defendant attacking a conviction has the choice of standing on the record made
during the colloquy and sentencing or offering evidence to supplement the record.
Commonwealth v. Glines, 40 Mass.App.Ct. 95 (1996); Commonwealth v. Foster, 369
Mass. 100, 108 nn. 6 & 7 (1975).
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evinced by the transcript of said proceedings. See Exhibit C. In fact, the plea colloquy
only consisted of a seemingly innocuous query® in which this Honorable Court asked a
smattering of questions and then failed to certify the proper waiver of ALL rights for the
record . See Exhibit C.

Although many courts have a customary practice in the way they recite and certify
the plea colloquy process, all courts are nevertheless encouraged to follow some model
gui_deline as they navigate through this integral part of the judicial process.” Sometimes,
transcripts of other proceedings can shed light on the propriety or unevenness of how plea
colloquies are conducted. Commonwealth v. Conaghan, 48 Mass.App.Ct. 304 (1999)
(defendant may proffer materials in addition to ‘required’ affidavits that may include
transcripts of other proceedings). See Exhibit E.2 In short, some practices withstaM
collateral attack and some do not.

Without insulting this Honorable Court, there have been instances where other

courts in the Commonwealth have painstakingly made up to 45 separate queries of the

6 The Supreme Court has long expressed its disapproval of truncated proceedings during
plea colloquies. Brookhart v. Janis, 334 U.S. 1, 6-7 (1966).

7 Over twenty years ago, the court pointedly summed this up as follows: “We have here
one of many appeals about attempted withdrawal of guilty pleas. These involve
expenditures of time and effort by lawyers and judges ... [which] could be minimized if
not wholly avoided, and justice better and more humanely administered in the first
instance, if judges permitted themselves to be assisted by the carefully drafted and fully
inclusive model questionnaires that have long been available [referring to 1 Smith,
Criminal Practice and Procedure §1238 (2d ed. 1983) and 3 ABA, Standards for Criminal
Justice (2d ed. 1982), standard 14-2.1(a) (Plea Withdrawal)]. Commonwealth v. Nolan,
19 Mass.App.Ct. 491, 501 (1985).

8 In fact, Mr. Estrada has made a concerted effort to obtain a painstaking sampling of
" recent plea colloquies from many different jurisdictions throughout the Commonwealth.
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defendant in order to make absolutely sure that the accused party was acutely aware of all
of the rights they were waiving by accepting a plea of guilty. See Exhibit F.’ The proper
plea colloquy procedure is not limited to one county or another.

Mr. Estrada’s assertions are further bolstered by well-settled law. Specifically, in

Commonwealth v. Lamrini, 27 Mass.App.Ct. 662, 665-666 (1989), the court,

commenting upon what the Supreme Judicial Court held in Commonwealth v. Lewis, 399

Mass. 761 (1987) wrote about the importance of the plea colloquy:

The Lewis decision illustrates an important principle that should be remembered
by judges when they preside at a change of plea hearing. It states that in some
circumstances a guilty plea may be held to be invalid because the judge
unintentionally omitted advising the defendant that by his plea he is waiving
certain rights. Therefore, judges must bring to a hearing involving a change of
plea the same mental intensity, concentration, and discipline that they regularly
employ when presiding at a trial. They must be sure that a defendant is advised of
the consequences that flow from a guilty plea. Judges handling pleas of guilty
should allow themselves to be assisted by model guidelines during the course of
their colloquy. Guilty pleas are too important to the defendant, to the
Commonwealth, and to the proper administration of justice to “wing” it or to
adopt idiosyncratic practices that only result in confusion and further appeals.

In Commonwealth v. Correa, 43 Mass.App.Ct. 714, 716-17 (1997) the court ruled,

after viewing the transcript, that it showed inadequate inquiries by the judge. In Mr.
Estrada’s case, this Honorable Court must determine whether the limited yet significant
omissions that clearly occurred during the plea colloquy are sufficient grounds to dismiss
the case, or at a minimum, allow for a new trial. Nolan, 19 Mass.App.Ct. 491, 496-97.

Again, Mr. Estrada contends, infer alia, that had he been fully aware of all of the

* The cases of Commowealth v. Garceau, (Suffolk Superior Court Docket No. 04-10005)
and Commonwealth v. Rafael Santana (Worcester Superior Court Docket No. 04-2030)
both illustrate separate, yet equally methodical plea colloquies conducted by respective
judges.
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rights he was unknowingly foregoing coupled with the long-term consequences of being -
convicted, he surely would have not-entered said plea. When he ultimately discovered
the magnitude of all of these problems, he sought counsel experienced in post-conviction
matters to bring forth this motion. In sum, M. Estrada’s assertion that the plea colloquy
proceedings taken were defective is not without merit in light of the various significant

omissions that stretch well beyond the heartland of a harmless error.

I THE DEFENDANT CONTENDS THAT HIS ATTORNEY’S
UNPREPAREDNESS LEADING UP TO THE TRIAL DATE LEFT HIM NO
ALTERNATIVE BUT TO PLEAD GUILTY THEREBY MAKING SAID
ATTORNEY’S CONDUCT RISE TO THE LEVEL OF “INEFFECTIVE
ASSISTANCE OF COUNSEL”.

A court shall grant a request to withdraw a guilty of plea “if the defendant comes
forward with a credible reason which outweighs the risk of prejudice to the
Commonwealth.” See Fanelli, supra, at 504. With respect to an “Ineffective Assistance
~ of Counsel” argument, the familiar standard is whether there has been “serious
incompetence, inefficiency, or inattention of counsel -- behavior of counsel falling
measurably below that otherwise available, substantial ground of defen(s]e.”

Commonwealth v. Saferian, 366 Mass. 89, 96 (1974). Compare, United States v. Cronic,

466 U.S. 648 (1984) (reserved for situations in which counsel has entirely failed to
function as the client’s advocate).

If a constitutional infirmity exists that would create a substantial risk of a
miscarriage of justice, then the court would be justified in granting a defendant’s wish to

withdraw his pleas. Commonwealth v. Nikas, 431 Mass. 453 (2000). See also,

Commonwealth v. Mahar, 442 Mass. 11, 13-14, n. 4 (2004).
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In the instant case, Mr. Estrada asserts via sworn affidavit that his former attorney>
(1) never prepared a vigorous defense to contest the charge; (2) failed to meet with him
except at the smattering of procedural hearings leading to the trial date; (3) offered false
reassurances to Mr. Estrada that the case was under control; (4) coerced him into thinking
that taking a plea would lead to a probation without further immigration consequences;
and (5) failed to contest count(s) in which the victim could not identify the suspects. See
Exhibit D.

Clearly, just a fraction of these allegations would be enough to prove the
ineffective assistance of Mr. Estrada. Yet all of these factors, taken collectively, present
irrefutable evidence that Mr. Estrada was not adequately represented and should now be
entitled to withdraw his prior plea.'® At a minimum, an evidentiary hearing providing
said attorney to respond to these explosive allegations would be welcome if this
Honorable Court were so inclined.

Lastly, since Mr. Estrada’s plea records and transcripts still exist, the
Commonwealth should not be prejudiced if this matter were reopened as an alternative

remedial measure. See Fanelli, supra, 412 Mass. at 504.

9 Sadly, many criminal defense attorneys -- even seasoned ones -- fail to appreciate the
long-term and extra-judicial immigration consequences a defendant faces after copping a
plea. Since the system is unfortunately designed to allow for further interaction between
the court-appointed attorney after a court finding has been made, the particular defendant
is left without further recourse short of filing a collateral attack. In the immigration
context, unlike criminal proceedings, the accused is not afforded the right to an attorney.
One must seek private counsel, often through a family member or friend since by then the
person is in DHS custody.

11
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CONCLUSION

For the foregoing réasons, M. Estrada respectfully requests this Honorable Court

to DISMISS this conviction without prejudice based upon the unconstitutional entry of a
guil‘q; plea. In the alternative, Mr. Estrada moves this Honorable Court to withdraw said
plea, vacate his conviction, and grant a new trial of the above-entitled matter pursuant to

Mass.R.Crim.P. 30(b).

Respectfully submitted,
JAIME ESTRADA,

By his attorney,

obert B. Carmel-Montes, Esq.
The Carmel Law Group

One Center Plaza, Suite 240
Boston, MA 02108
Tel. 617.227.6355
BBO# 639476

DATED: 6, ,‘ . Ob
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COMMONWEALTH OF MASSACHUSETTS. y&
SUFFOLK, ss. CHELSEA DISTRICT COURT N\' -i
DOCKET NO.’s: 0314 CR 0609 |
0314 CR 0688 N W
y
) \
COMMONWEALTH ) W
) W g N
V. ) ‘.
- )
JAIME ESTRADA )
)

EMERGENCY MOTION TO RECONSIDER MOTION TO DISMISS CONVICTION,
OR,IN THE ALTERNATIVE, TO WITHDRAW GUILTY PLEA,
VACATE THE CONVICTION AND GRANT A NEW TRIAL

NOW COMES the Defendant, Jaime Estrada (hereinafter “Mr. Estrada”), by and through
his undersigned counsel, and hereby requests this Honorable Court to RECONSIDER its denial
of the Motion to Vacate Conviction pursuant to Mass.R.Crim.P. 30(b) (hereinafter “the Rule 30

motion™) and, inter alia, G.L. c. 218 5. 26A. As grounds for this motion Mr, Estrada submits as

follows:

1. This Honorable Court’s handwritten decision (which simply stated “Motion Denied™) did
NOT take into account serious allegation and arguments made by Mr. Estrada regardmg the \ :
Ineffective Assistance of Counsel claim. \

A thorough review of the transcript (in Exhijt C of the origiﬁal motion) reveals fbat this
Honorable Court did not advise Mr. Estrada of “al! constitutional and statutory rights” (emphasis
supplied). Specifically, the plea colloquy in his case failed to do ALL of the following:

A. Confirm whether or not the Defendant was under the effects of alcohol, drugs or
medication within the past 24 hours so as to impair his cognitive understandmg of the
plea colloquy and its significance.

B. Query the Defendant whether or not there were any promises, rewards or inducements
regarding his plea.

C. Challenge defense attorney regarding his own certification of the contents of the
Green Sheet in accordance with G.L. 218 5. 26A.
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‘D. Certify (indepcndent of his lawyer’s Tepresentations) whether or not he fully
understood all of his rights as set forth in Section 1V of the Green Sheet.

2. Mr. Estrada again respectfully argues that these are not superfluous issues. Rather, they go to
the sanctimonious core of a judicial process in which a delicare series of questions afford a
defendant his last chance to contest the charges against him.

3. Iespective of the charges concerning Mr. Estrada, he is on the verge of being ripped apart
from his parents, siblings and other loved ones.

4. Additionally, his liberty truly and figuratively hangs in the balance. He deserves a thorough
hearing, or, in the altemative, a comprehensive reason or reasons as to why his exhaustive
motion should be denied.

WHEREFORE, Mr. Estrada hereby respectfully requests this Honorablc Court to 3
RECONSIDER its denial of the Motion 1o Vacate Conviction pursuant to Mass.R.Crim.P. 30(b)

and G.L. c. 218, § 26A. Alternatively, Mr. Estrada respectfully asks for this Honorable Court to

order on its own motion (under Mass. R.Crim P. 29) a longer, pre-trial probation as opposed to

the original finding. :

Respectfully submitted,
JAIME ESTRADA,

By his attorney,

‘7&7

ert B. Carmel-Montes, Esq.
e Carmel Law Group
One Center Plaza, Suite 240 -

- Boston, MA 02108
Tel. 617.227.:6355 -

DATED: 7_ ; ’ % ' BBO# 639476

| N w‘\i
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CERTIFICATE OF SERVICE

7‘ / L, Robert B. Carmel-Montes, Esq., do hereby certify that on thiézday of
g , 2006, I served a true and accurate copy of the EMERGENCY MOTION
TO RECONSIDER MOTION TO DISMISS CONVICTION, OR, IN THE
ALTERNATIVE, TO WITHDRAW GUILTY PLEA, VACATE THE
CONVICTION AND GRANT A NEW TRIAL via IN HAND DELIVERY; to the

Norfolk County District Attorney’s Office, One Dennjs
Street, Quincy, MA 02169.

Signed under the pains and penalties of perjury,

£00/¢00

Ryan-Pkwy., 1515 Hancock
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CRIMINAL COMPLAINT | 0314CR000612

DEFENDANT
ESTRADA, GABRIEL

13 GUAM ROAD A
CHELSEA, MA 02150

DATE OF BIRTH |SEX |RACE HEIGHT _ [WEIGHT EYES |HAIR
06/24/1985 M W b XXX [ XXX

Trial Court of Massachusetts
Chelsea District Court

TO ANY JUSTICE OR CLERK-MAGISTRATE
OF THE CHELSEA DISTRICT COURT

The undersigned complainant, on behalf of the
Commonwealth, on oath complains that on the date and at

1. 265/15B/A ASSAULT W/DANGEROUS WEAPON ¢265 §15B(b)

INCIDENT REPORT # SOCIAL SECURITY # the location stated herein the defendant did commit the
- offense(s) listed below.

DATE OF OFFENSE PLACE OF OFFENSE

03/17/2003 CHELSEA

COMPLAINANT POLICE DEPARTMENT

MURPHY, JANICE CHELSEA PD

DATE OF COMPLAINT RETURN DATE AND TIME

03/18/2003 03/18/2003 8:30 AM

COUNT-OFFENSE

on 03/17/2003 did, by means of a dangerous weapon, a BLUNT OBJECT, assault ERNESTO MUNIZ JR., in violation of G.L. ¢.265, §1 SB(b) (PENALTY:
state prison not more than 5 years; or jail not more than 2% years; or not more than $1000.)

COUNT-OFFENSE

COUNT-OFFENSE

COUNT-OFFENSE

—

COMPLAINANT SWORN TO BEFORERCLERK-MAGIST! TE ON (DATE) TOTAL COUNTS
X M X A 5/2/) 1

~ o F'RST[ ( COURT  Chelsea District Court
ADDRESS
Hon. H Gailey 120 Broadway

ATRUE CLERK-MAGISTRATE/ASST CLERK
COPY
ATTEST: X

ON (DATE)

Chelsea, MA 02150 168




R DOCKET NO. ATTORNEY N,AME . g _
]Mll\s’\[. DOCKET . 9314CR000612 , W RN
COURT DIVISION . D INTERPRETER REQUIRED DATE and JUDGE DOCKET ENTRY
Chebea - ]
P’ ; Attorney appointed (SJC R. 3:10)
NAME. ADDRESS AND ZIP CCDE OF DEFENDANT HAR 18 2003 77 Atty denied and Deft Advised per 211D §2A
ESTRAD A, '\BRlEL Waiver of counsel found after coiloquy
13 GUAM RUAD A Terms gtrelease set:
R Bail:
CHELSEA, MA 02150 16 Held (276 §564)
See back for special conditions
Arrai and advised:
DEFT. DOB AND SEX i Potential of bail revocation (276 §58)
06/24/1985 M a ’ ’_\,-/“:: Right to bail review (276 §58)
DATE OF OFFENSE(S) PLACE OF OFFENSE(S) Right to drug exam (111E §10)
03/17/2003 CHELSEA Advised of right to jury trial:
COMPLAINANT POLICE DEPARTMENT (i applicable) Does not waive
MURPHY, JANICE CHELSEA PD Waiver of jury trial found after colloguy
DATE OF COMPLAINT RETURN DATE AND TIME Advised of trial rights as pro se (Supp. R. 4
03/18/2003 03/18/2003 08:30:00 Advised of right of appeal to Appeals Ct (R. 28)
COUNT/OFFENSE M Xr AL oAl lE FINE SURFINE COSTS RESTITUTION | VW ASSESSMENT
1. 265/15B/A ASSAULT W/DANGEROUS WEAPON ¢265 §15B(t AC [Dwavep

DISPOSITION DATE and JUDGE

3.e3 v A

SENTENCE OR OTHER DISPOSITION
ufficient facts found but continued without guilty finding until:
[1Probation

[[] Pretrial Probation (276 §87) - unnlﬁ 3 (0 r‘m"" M

CLERK-MAGISTRATE/ASST. CLERK

DISP ION METHOD FINDING
Guilty Pl_ea or Admission D Not Guilty D To be dismissed upon payment of court costs/restitution j/
to Sufficient Facts 0 cui [Joismissed upon: [ JRequest of Comm. [ ] Request of Victim ~ A’ Uie : \ l‘
accepted after colioquy Guilty . /;_42”.9_ /
and 278 §29D waming D Not Responsible Dquuest of Deft [] Failure to prosecute  [] Other: M ,
[J Bench Trial [] Responsible [TFiled wjih Deft's consent [ Nolle Prosequi ['] Decriminalized (277 §70C) ‘ﬁl' w A‘ﬁw W“—
[] dury Triat [J No Probable Cause FINAL DISPOSITION ) JUDGE DXTE
D None of the Above D Probable Cause ismissed on recommendation of Probation Dept. ? d J %
Probation terminated: defendant discharged
COUNT/OFFENSE FINE SURFINE COS8TS RESTITUTION VW ASSESSMENT
. [Jwaiveo
DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION
D Sufficient facts found but continued without guilty finding until:
DISPOSITION METHOD FINDING D Probation E] Pretrial Probation (276 §87) - until:
D Guilty Plea or Admission D Not Guilty D To be dismissed upon payment of court costs/restitution
to Sufficient Facts 0 cui [Jpismissed upon: [ JRequestof Comm. [} Request of Victim
accepted after colloquy Guilty )
and 278 §29D warning ] Not Responsible [ Request of Deft [ Failure to prosecute [ other:
[} Bench Trial [J Responsible _ [} Fited with Deft's consent ] Nolle Prosequi [] Decriminalized (277 §70C)
[ Jury Trial ] No Probable Cause FINAL DISPOSITION JUDGE DATE
D None of the Above D Probable Cause B Dismissed on recommendation of Probation Dept.
Probation terminated: defendant discharged
COUNT/OFFENSE FINE SURFINE COSsTs RESTITUTION VW ASSESSMENT
[jwaweo
DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION
D Sufficient facts found but continued without guilty finding untik:
DISPOSITION METHOD FINDING [:] Probation [:] Pretrial Probation (276 §87) - until:
Guilty Pl_ea or Admission D Not Guilty D To be dismissed upon payment of court costs/restitution
tac:: S:f?:éegftt ;ag(t)sno . [ Guitty []pismissed upon: [ JRequest of Comm.  [] Request of Victim
and 578 §29D wam?ngy [[J Not Resporisible [JReguest of Deft [ Faiture to prosecute [] other.
[ Bench Trial [] Responsible [JFiled with Deft's consent [ Nolie Prosequi [J Decriminalized (277 §70C)
[7 Jury Trial D No Probable Cause FINAL DISPOSITION JUDGE DATE
D None of the Above D Probable Cause H Dismissed on recommendation of Probation Dept.
Probation terminated: defendant discharged
COUNT/OFFENSE FINE SURFINE COSTS RESTITUTION | VIW ASSESSMENT
[Jwaiven
DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION
D Sufficient facts found but continued without guilty finding until:
DISPOSITION METHOD FINDING E] Probation D Pretrial Probation (276 §87) - until:
D Guilty Plea or Admission D Not Guilty D To be dismissed upon payment of court costs/restitution
LC)cfé,f?:cije;ftt l;agt;]o ) [ Guity [ pismissed upon: [ ]Requestof Comm.  [] Request of Victim
and 2p78 §29D warn?ngy [ Not Responsible [JRequest of Deft [] Failure to prosecute [ ] Other:
D Bench Trial [:] Responsible D Filed with Deft’'s consent [] Nolte Prosequi D Decriminalized (277 §70C)
D Jury Trial [_—_l No Probable Cause FINAL DISPOSITION JUDGE DATE
D None of the Above D Probable Cause B Dismissed on recommendation of Probation Dept.
Probatlon termmated defendant drscharged
S [] ADDITIONAL
COUNTS

COURT ADDRESS
Chelsea District Court
120 Broadway
Chelsea, MA 02150

ON (DATE)

ATTACHED




DOGKET RUMBER: 0314CR000612

NAME: ESTRADA. GABRIEL

vi

P ’ SCHEDULING HISTORY

NO. | SCHEBULED DATE | SCHEDULED EVENT] RESULT JUDGE TAPENG. | sTaRT | sTop
AR 1§ 3Bl ARRE) %Held [ Contd / fA//'Z«/ Vo’ B

2 (4134063 | rH @) |Bmes Bt b4 Gala 97|
s19-3e2 | (7 )|0s Dco

sy 20 | gov@ | Bfes Do D Geunp |

5 ‘7/99 (62 STHE) [@fea [ Contd (N Yabec | T72

6 4/3/0’3 T @ﬁ [JHeld - [] Contd

7 qu,o:.l CWQP(.x,DHey [] Contd

: MW ) [ Do N i i

9 Q/d?/o‘/ g/.{/) [JHeld [ Contd : R E
obpay cq] sp4 [Om Oomigovor e 7396w Ay folfaden

ARR=Arraignment PT=Pretrial hearing CE=Discovery compliance and jury election T=Bench trial J=Jury Trial PC=Probable cause heanng M=Motion heanng
SRP=Status review of payments FA=First appearance in jury session S=Sentencing CW=Continuance-without-finding scheduled to terminate P=Probation scheduled to terkiinate
DFTA=Defendant failed to appear and was defaulted WAR=Warrantissued WARD=Default warrant issued WR=Warrant or default warrant recalled PR=Probation revocation hearing

R=Statusfgview

ENTRY DATE

OTHER DOCKET ENTRIES
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J

ADDITIONAL ASSESSMENTS IMPOSED OR WAIVED

DATE IMPOSED and JUDGE TYPE OF ASSESSMENT AMOUNT DUE DATES and COMMENTS v WAIVED
FAR 18 508 Y Legal Counsel Fee (211D §2A §2) é’ /S0 g. 3 o3 P
ir AR Ah } & il s Legal Counsel Contribution (211D §2) wg / Cb’ 9 ? o P

Court Costs (280 §6) '
Drug Analysis Fee (280 §6B)
OUI §24D Fee (80 §24D 9)
O Head Injury Surfine (90 §24{1]{a)[1] Y2}
[

Probation Supervision Fee (276 §87A)

9-3 .e3

Default Warrant Assessment Fee (276 §30 ¥2)

Defauit Warrant Removal Fee (276 §30 1)
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- Docket No. ‘0314CR000612 Name: Estrada , Gabriel

Date Schedule History B Judge

7/14/2006 | deft’s motion to vacate admission to sufficient facts filed. Memo of law filed.

8/15/2006 | Deft’s Motion allowed by Judge Moriarty- Case scheduled for PTH on 8-25-06

all parties notified.
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Docket No 0314CR000612 Name: Estrada, Gabriel

"Date Schedule History Judge
'4/4/022 ‘ Hearing scheduled for April 24, 2008 rescheduled for June 5, 2008 at 2:00 P.M. by

A Agreement all parties.
June 5,08
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CRIMINAL COMPLAINT | 0314CR000689
DEFENDANT :

Trial Court of Massachusetts

Chelsea District Court
ESTRADA, GABRIEL
13 GUAM ROAD
CHELSEA, MA 02150 TO ANY JUSTICE OR CLERK-MAGISTRATE

OF THE CHELSEA DISTRICT COURT

DATE OF BIRTH [SEX RACE HEIGHT  |WEIGHT EYES HAIR

06/24/1985 M w v XXX XXX c The un;:srsignectih complla_inar:;, ton trt‘)er:jaltf ofdthte
ommonwealth, on oath complains that on the date and a
INCIDENT REPORT # SOCIAL SECURITY i# the location stated herein the defendant did commit the

offense(s) listed below.

DATE OF OFFENSE PLACE OF OFFENSE

103/22/2003 CHELSEA

COMPLAINANT POLICE DEPARTMENT
OBRIEN, JAMES CHELSEA PD

DATE OF COMPLAINT RETURN DATE AND TIME

03/24/2003 WARRANT

COUNT-OFFENSE
1. 266/127/A DESTRUCTION OF PROPERTY +$250, MALICIOUS c:

on 03/22/2003 did wilfully and maliciously destroy or injure the personal property, dwelling house or building of ERNESTO l\—/IUNlZ JR., the value of the
property so destroyed or injured exceeding $250, in violation of G.L. ¢.266, §127. (PENALTY: state prison not more than 10 years; or jail not more than 2%
years and fine the greater of $3000 or three times the value of the property so destroyed or injured.)

COUNT-OFFENSE
2. 268/13B/A WITNESS, INTIMIDATE c268 §13B

on 03/22/2003 did, directly or indirectly, wilfully endeavor by means of a gift, offer or promise of something of value or by misrepresentation, intimidation, force
or express or implied threats of force, to influence, impede, obstruct, delay or otherwise interfere with a witness in a stage of a trial, grand jury or other criminal
proceeding, or with a person furnishing information to a criminal investigator relating to a violation of a criminal statute of this Commonwealth, in violation of
G.L. c.268, §13B. (PENALTY: state prison not less than 2% years, not more than 10 years; or house of correction not more than 2% years; and not less than
$1000, not more than $5000. District Court has final jurisdiction under G.L. ¢.218, §26.)

COUNT-OFFENSE

COUNT-OFFENSE

FIRST JUSTICE COURT  Chelsea Distriét Court
ADDRESS

COMPLAINANT 1 SWORN BEFORE Rl G 5 777 ON (DAJE) TOTAL COUNTS

Hon. Timothy H Gailey 120 Broadway

ATRUE CLERK-MAGISTRATE/ASST. CLERK
COPY

ATTEST: X

ON (DATE) Chelsea, MA 02150
. 173




SerS—IPRTS N |

C DOCKET NO. N ATTORNEY NAME
- CRIMINAL DOCKET 0314CR000689 ﬁq—eﬁz—samq 20
ccgﬁT DIVISION [[]INTERPRETER REQUIRED DATE andl JUDGE DOCKET ENTRY
elsea v L{ . (}‘{/ D) THE Attorney appointed (SJC R. 3:10)
NAME, ADDRESS AND ZIP CODE OF DEFENDANT Alty denied and Deft Advised per 211D §2A
ESTRADA, GABRIEL Waiver of counsel found after colloquy
1]
13 GUAM ROAD . } ‘( < '//-('é Terms lease set:
CHELSEA, M e pdos n Lot
. MA 02150 Held (276 §58A)
See back for special conditions ;
Arraigned a dvised
DEFT. DOB AND SEX i-/, &,‘-{ /03 //% ential of bail revocation (276 §58)
06/24/1985 M Right to bail review (276 §58)
DATE OF OFFENSE(S) PLACE OF OFFENSE(S) Right to drug exam (111E §10)
03/22/2003 CHELSEA Advised of right to jury trial:
COMPLAINANT POLICE DEPARTMENT (if applicable) Does not waive
O'BRIEN JAMES CHELSEA PD Waiver of jUI’y trial found after colloquy
¥
DATE OF COMPLAINT RETURN DATE AND TIME Advised of trial rights as pro se {Supp. R, 4)
03/24/2003 M} Hﬁ ﬁ A/\)T Advised of right of appeal to Appeals Ct (R. 28)
COUNT/OFFENSE FINE SURFINE COsTs RESTITUTION V/W ASSESSMENT
1. 266/127/A DESTRUCTION OF PROPERTY +$250, MALICIOL ¥ 70 [Jwaivep
DISPOSITION DATE and JUDGE SENT! OR OTHER DISPOSITION .
qg.}.c “W E’S%fut"?::ent facts found but cantinued without guilty finding untit: 9.1 °4 o Wh '644_‘4,‘.
DISPOSITION METHOD FINDING M [[] Probation [] Pretrial Prabation (276 §87) - until: N
E| Guyjlty Plea or Admission p [:] To be dismissed upon payment of court costs/restitution
0 Sufficient Facts D Nof Guilty ot I5e + Ay D‘Q
[ cui []Dismissed upon: [ JRequestof Comm.  [] Request of Victim )
accepted after colloquy uilty 34 Vv )
and 278 §29D waming EI Not Responsible D Request of Deft D Failure to prosecute D Other: M_, th, A—cﬂﬂg !
D Bench Trial D Responsible D Filed with'Deft's consent D Nolle Prosequi [:] Decriminalized (277 §70C)
] Jury Triat [ No Probable Cause FINAL BISPOSITION JUDGE ATE .
[] None of the Above [ Probable Cause ismissed on recommendation of Probation Dept. ?’ ‘3 7[
Probation terminated: defendant discharged / I
COUNT/OFFENSE FINE SURFINE COSsTS RESTITUTION VW ASSESSMENT
2. 268/13B/A WITNESS, INTIMIDATE c268 §13B {Jwavep
DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION
q. o7 M icient facts found but continued without guilty finding until: o084t 2/ 14/ g'!:q”éFZ 60.p0
DISP@SITION METHOD FINDING ¥ [} Probation [ Pretrial Prabation (276 §87) - until:
Guilty Plea or Admission D Not Guilty I:] To be dismissed upon payment of court costs/restitution
to Sufficient Facts 0 cuit [C] Dismissed upon: [JRequestof Comm.  [] Request of Victim
accepted after colloquy uilty
and 278 §29D waming D Not Responsible D Request of Deft D Failure to prosecute D Other:
D Bench Trial D Responsible D Filed}v‘x/th Deft's consent D Nolte Prosequi D Decriminalized (277 §70C)
[ Jury Trial [ No Probable Cause | FINALDISPOSITION JUDGE / DATE
Dismissed on recommendation of Probation Dept.
None of the Above Probable Cause x
D D . Probation terminated: defendant discharged 28614000004/ 24 /04VWAF 30. PD
COUNT/OFFENSE FINE SURFINE COSTS RESTITUTION V/W ASSESSMENT
[Jwaveo
DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION
E] Sufficient facts found but continued without guilty finding until:
DISPOSITION METHOD FINDING D Probation D Pretrial Probation (276 §87) - untik:
D Guilty Plea or Admission D Not Guilty DTO be dismissed upon payment of court costs/restitution
to Sufficient Facts ] cuit [J pismissed upon: [ ] Request of Comm. [ Request of Victim
accepted after colloquy uilty .
and 278 §29D waming D Not Responsible D Request of Deft [:l Failure to prosecute D Other:
D Bench Trial D Responsible D Filed with Deft's consent D Nolle Prosequi D Decriminalized {277 §70C)
3 Jury Trial ] No Probable Cause FINAL DISPOSITION JUDGE DATE
D None of the Above D Probable Cause Dismissed on recommendation of Probation Dept.
] Probation terminated: defendant discharged
COUNT/OFFENSE FINE SURFINE COSTS RESTITUTION VIW ASSESSMENT
[Jwaveo
DISPOSITION DATE and JUDGE SENTENCE OR OTHER DISPOSITION
D Sufficient facts found but continued without guilty finding untit:
DISPOSITION METHOD FINDING D Probation [:I Pretrial Probation (276 §87) - until: -
Guilty Plea or Admission f D To be dismissed upon payment of court costs/restitution !
3 Not Guilty i
t: cfeu;:?C(ljenftt Facts" . D Guilty D Dismissed upon: E] Request of Comm. D Request of Victim
ed after colloquy .
and 278 §29D waming [ Not Responsible [(JRequest of Deft [ Failure to prosecute [ ] Other:
D Bench Trial D Responsible D Filed with Deft's consent D Nolle Prosequi D Decriminalized (277 §70C)
D Jury Trial D No Probable Cause FINAL DISPOSITION JUDGE DATE
D None of the Above D Probable Cause Dismissed on recommendation of Probation Dept.
Probation terminated: defendant discharge: )
ADDITIONAL |
D COUNTS ‘
ATTACHED
R

ATRUE
COPY
ATTEST:

X

CLERK-MAGISTRATE/ASST. CLERK

COURT ADDRESS

OoN (DAE) 120 Broadway

Chelsea District Court
Chelsea, MA 02150




DOCKET'MUNBER: 0314CR000689

NAME: ESTRADA. GABRIEL

. SCHEDULING HISTORY ‘

NO. SCHEDPLED DATE ] SCHEDULED EVENT] RESULT _ JUDGE TAPE NO.. | START —rSTOP
JYdafa | Are @, Od A Gode 1165~ _
o | Cgo-an | prk (O | Oresg O conte T Ll e | 372
3 7/ qf 3z M@' BAfed  [gFontd @ Cectrmp— |/
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slv7.23cy | Sif

OHeld  [Jcontd Al g Vo

9 ?3@/ Jw

10

dHeid  [JContd

[ Held DcontdWW/t’/%_ﬂ#?~

ARR=Amraignment PT=Pretrial hearing CE=Discovery compliance and jury election T=Bench trial J=Jury Trial PC=Prob“a’ble cause hearing M=Motion hearing SR=Status review
SRP=Status review of payments FA=First appearance in jury session S=Sentencing CW=Continuance-without-finding scheduled to terminate P=Probation scheduled to terminate
DFTA=Defendant failed to appear and was defaulted WAR=Warrantissued WARD=Default warrant issued WR=Warrant or default warrant recalled PR=Probation revocation hearing] .
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OTHER DOCKET ENTRIES
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ADDITIONAL ASSESSMENTS IMPOSED OR WAIVED

DATE IMPOSED and JUDGE

TYPE OF ASSESSMENT AMOUNT

DUE DATES and COMMENTS

v WAIVED

Legal Counsel Fee (211D §2A 12) / l{"o

7.

oy

Legal Counsel Contribution (211D §2)

Court Costs (280 §6)

Drug Analysis Fee (280 §6B)

OUI §24D Fee (90 §24D 19)

OUI Head Injury Surfine (90 §24[1}{a][1] 12)

Probation Supervision Fee (276 §87A) { ( -
-2

9-3 o4

Default Warrant Assessment Fee (276 §30 12)

Default Warrant Removal Fee (276 §3091)
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Docket No. 0314CR000689 Name: Estrada , Gabriel

Date Schedule History Judge

7/14/2006 | deft’s motion to vacate admission to sufficient facts filed. Memo of law filed.
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Docket No. 0314CR000686 Name: Estrada , Gabriel

Date Schedule History Jﬁdge

7/14/2006 | deft’s motion to vacate admission to sufficient facts filed. Memo of law filed.

8/15/2006 | Deft’s Motion allowed by Judge Moriarty- Case scheduled for PTH on 8-25-06

all parties notified.
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Date

Docket No 0314CR000689 Name: Estrada, Gabriel

Judge

125\ AL

L Ly
4

_ Schedule History
4/4/08 Hearing scheduled for April 24, 2008 rescheduled for June 5, 2008 at 2:00 P.M. by
Agreement all parties.
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TENDER OF PLEA OR ADMISSION 'DOCKET NO. No.oF COUNTS| Trial Court of Massachusetts
WAIVER OF RIGHTS O3|4ROG\T \ District Court Department

INSTRUCTIONS: This form must be typed or printed | NAME OF DEFENDANT COURT DIVISION

clearly, completed prior to the Pretrial Hearing, signed 6 . d E M Chelsea District Court
CLb A .

?.i

by both counsel and submitted to the court by the 120 Broadway

defendant at or before the Pretrial Hearing. ) Chelsea, MA 02150

SECTONI -~ =~ . _TENDEROF PLEA . 7 . - = o

Defendant in this case hereby tenders the following: PLEA OF GUILTY ‘ x ADMISSION TO FACTS SUFFICIENT FOR A FINDING OF GUILTY

conditioned on the dispositional terms indicated below. include all proposed terms (qguilty finding, finding of sufficient facts, continued without finding,
dismissal, fine, costs, probation period and supervision terms, restitution amount including the identification of the recipient of restitution, and any
sentence of incarceration, split sentence or suspended sentence, elc.). Number each count and specify terms for each count separately.

COUNT DEFENDANT'’S DISPOSITIONAL TERMS PROSECUTOR’S RECOMMENDATION
NO. | (Check “Yes” if Prosecution agrees — Check “No” if Prosecution disagrees) (Required if Prosecutor disagrees with terms)
| e = 28 00dul 0 Rfialghf Adoandty
Sﬂ-wa -Bm VICY M - —
) NG -2 yéa/) wofF
VES S /Q \V (chanS
- - work/School ﬁ»l | fale
NO
YES
Nl
YES
NO
YES
NO
HAVE CONSULTWTHE PROBATION DEPARTMENT REGARDING ANY PRO%N TERMS SET FORTH ABOVE.

SIGNAJNRH DF DEFENSE CO SIGNAJURE VF PRGECHTING OFFICER DAT

X “ QR0 X 18 (6,

e N e 5[.5 3

e {_(( =V 77
The Court __.-ACCEPTS the tendered Plea or Admission on defendant’s terms set forth in Séction’l, and will Impose sentence in accordance

with said t6fms, subject to submission of defendant’s written WAIVER (see Section IV on reverse of this form), completion of the required oral
COLLOQUY, a determination that there is a FACTUAL BASIS for the Plea or Admission, and notice of ALIEN RIGHTS.

The Court 7} REJECTS the defendant's dispositional terms set forth | DEFENDANT’S DECISION IF COURT REJECTS TENDERED

above and, in accordance with Mass. R. Crim. P 12(c)(6), has set forth | PLEA OR ADMISSION:

to the defendant the dispositional terms it would find acceptable, to wit: ; '
Defendant WITHDRAWS the tendered Plea or Admission;

the parties must complete and file a Pretrial Conference

l ] Z eport, a Pretrial Hearing must be conducted and a trial
: P ate scheduied, if necessary.

Defendant ACCEPTS terms set forth by the Court, a Plea or
Admission will be accepted by the court and said

) ; dfspositional terms imposed, subject to submission of
; fendant's written WAIVER /see Section IV on reverse of
/'UZ) ' this form), completion of the required oral COLLOQUY, a

determination that there is a FACTUAL BASIS for the Plea
or Admission, and notice of ALIEN RIGHTS.

DATE SIGNATURE OF DEFENSE COUNSEL {(If rejection decision made) |- DATE

3=

= 3
(o]
o




SECTION IV . DEFENDANT'S WAIVER OF RIGHTS (G.L.c. 263, § 6) & ALIEN RIGHTS NOTICE (G.L.c. 278, § 29D) - . .

[, the undersigned defendant, understand and acknowledge that .1 am veluntarily giving up the right to be tried by a
jury or a judge without a jury on these charges.

I'have discussed my constitutional and other rights with my attorney. | understand that the jury would consist of six
jurors chosen at random from the community, and that | could participate in selecting those jurors, who would determine
unanimously whether | was guilty or not guilty. | understand that by entering my plea of guilty or admission, | will also be
giving up my right to confront, cross-examine, and compel the aitendance of witnesses; to present evidence in my defense;
to remain silent and refuse to testify or provide evidence against myself by asserting my privilege against self-incrimination,
all with the assistance of my defense attorney; and to be presumed innocent until proven guilty by the prosecution beyond a
reasonable doubt.

! am aware of the nature and elements of the charge or charges to which | am entering my guilty plea or admission. 1
am also aware of the nature and range of the possible sentence or sentences.

My guilty plea or admission is not the result of force or threats. It is not the result of assurances or promises, other than
any agreed-upon recommendation by the prosecution, as set forth in Section | of this form. | have decided to plead guilty, or
admit to sufficient facts, voluntarily and freely. ' : - v . '

tam not now under the influence of any drug, medication, liquor or other substance that would impair my ability to fully
understand the constitutional and statutory rights that | am waiving when | plead guilty, or admit to sufficient facts to support
a finding of guilty. -

[ understand that if { am not a citizen of the United States, conviction of this offense may have the consequences of
deportation, exclusion from admission to the United States, or denial of naturalization, pursuant to the laws of the United

States.

SIGNATURE OF DEFENDANT DATE

‘%/ 7&)&0&\&\ @ﬁl\w\\&ﬂ\ 0“3\03

DEFENSE COUNSEL’S CERTIFICATE (G.L. c. 218, § 26A)

As required by G.L. ¢c. 218, § 26A, | certify that as legal counsel to the defendant in this case, | have explained to the
defendant the above-stated provisions of taw regarding the defendant’s waiver of jury trial and other rights so as to enable
the Refendant to tender his or her plea of guilty or admission knowingly, intelligently and voluntarily.

A /\N ‘
SIGN OF DEFENSE COUN$EL B.B.O. NO. DATE o CEOE
X M?@Q« Seddzz [Qe3 |
SEGmONVI ~ N\_J . jUDGESCERTFGATION. T

I, the undersigned Justice of the District Court, addressed the defendant directly in open court. | made appropriate
inquiry into the education and background of the defendant and am satisfied that he or she fully understands all of his or her
rights as set forth in Section IV of this form, and that he or she is not under the influence of any drug, medication, liquor or
other substance that would impair his or her ability to fully understand those rights. | find, after an oral colloquy with the
defendant, that the defendant has knowingly, intelligently and voluntarily waived all of his or her rights as explained during
these proceedings and as set forth in this form.

After a hearing, | have found a factual basis for the charge(s) to which the defendant is pieading guilty or admitting and
I have found that the facts as related by the prosecution and admitted by the defendant would support a conviction on the
charges to which the plea or admission is made.

| further certify that the defendant was informed and advised that if he or she is not a citizen of the United States, a
conviction of the offense with which he or she was charged may have the consequences of deportation, exclusion from
admission to the United States, or denial of naturalization, pursuant to the laws of the United States.

: E?j%mwf% 7-5-p=
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TENDER OF PLEA OR ADMISSION |POCKETNO- NO.OF COUNTS| Trial Court of Massachusetts 3
WAIVER OF RIGHTS ONUCRO6EA A District Court Department "‘

INSTRUCTIONS: This form must be typed or printed NAME OF DEFENDANT COURT DIVISION

clearly, completed prior to the Pretrial Hearing, signed %0.&0 ng @m&‘ Chelsea Distﬁct Court
. ' 120 Broadway

by both counsel and submitted to the court by the
Chelsea, MA 02150

defendant at or before the Pretrial Hearing.

SECTIONI — TENDER OF PLEA

Defendant in this case hereby tenders the following: PLEA OF GUILTY ADMISSION TO FACTS SUFFICIENT FOR A FINDING OF GUILTY

conditioned on the dispositional terms indicated below. Include alf proposed ternfs (guilty finding, finding of sufficient facts, continued without finding,

dismissal, fine, costs, probation period and supervision terms, restitution amount including the identification of the recipient of restitution, and any

sentence of incarceration, split sentence or suspended sentence, etc.). Number each count and specify terms for each count separately.
PROSECUTOR’S RECOMMENDATION

(Required if Prosecutor disagrees with terms)

COUNT DEFENDANT'’S DISPOSITIONAL TERMS
NO. | (Check “Yes” if Prosecution agrees — Check “No” If Prosecution disagrees)

CWUFE -\ | s Z yoan ot

 eien- Yot Seset TUTS 0w
2 - shery oAy VES W |
COU¥ - \tzfu/\— | ¢ W/ tstdd 03 - (i)

o

YES
NO.
vés
VES
NO
WE HAVE CONSULTEDM‘\HE PROBATION DEPARTMENT REGAR/E_)I\NG ANY PROB, N TERMS SET FORTH ABOVE.
SIGNAT EFENSE COUNSE DATE S ATURE OF PROSECUTING OFFICER DATE
o Fld  apel

'SECTION.

The Court ACCEPTS the tendered Plea or Admission on defendant's terms set forth in Sectlonz ;ang will impose sentence in accordance
with said terms, subject to submission of defendant’s written WAIVER (see Section IV on reverse of this form), completion of the required oral
COLLOQUY, a determination that there is a FACTUAL BASIS for the Plea or Admission and notice of ALIEN RIGHTS.

‘SECTION: "l SR e - PLEA OR ADMISSION: REJECTED.B 16
The Court . REJECTS the defendants dxsposmonal terms set forth | DEFENDANT'S DECISION IF COURT REJECTS TENDERED

above and, in accordance with Mass. R. Crim. P. 12(c)(6), has set forth | PLEA OR ADMISSION:
to the defendant the dispositional terms it would find acceptable, to wit: o

Defendant WITHDRAWS the tendered Plea or Admission;
the parties must complete and file a Pretrial Conference
Report, a Pretrial Hearing must be conducted and a trial
date scheduled, if necessary. :

Defendant ACCEPTS terms set forth by the Court, a Plea or
Admission will be accepted by the court and said
dispositional terms imposed, subject to submission of
defendant's written WAIVER ‘see Section IV on reverse of
this form), completion of the required oral COLLOQUY, a
determination that there is a FACTUAL BASIS for the Plea
or Admission, and notice of ALIEN RIGHTS.

SIGNATURE OR AGCEPTING OR REJECTIN PLEA OR DATE SIGNATURE OF DEFENSE COUNSEL (I rejection decision made) | DATE
ADMISSION 0 . }3
' ! W Ledp s J -

=
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EEENDANT’S WAIVER OF RIGHTS (G.L.c, 263, § 6) & ALIEN-RIGHTS NOTICE (G.L.c. 278, §29D)

[, the undersigned defendant, understand and acknowledge that- | am voiuntarily giving up the right to be tried by a
jury or a judge without a jury on these charges.

I have discussed my constitutional and other rights with my attorney. | understand that the jury would consist of six
jurors chosen at random from the community, and that | could participate in selecting those jurors, who would determine
unanimously whether | was guilty or not guilty. | understand that by entering my plea of guilty or admission, ! will also be
giving up my right to confront, cross-examine, and compel the attendance of witnesses; to present evidence in my defense;
to remain silent and refuse to testify or provide evidence against myself by asserting my privilege against self-incrimination,
alt with the assistance of my defense attorney; and to be presumed innocent until proven guilty by the prosecution beyond a
reasonable doubt.

{ am aware of the nature and elements of the charge or charges to which | am entering my guilty plea or admission. |
am also aware of the nature and range of the possible sentence or sentences.

My guilty plea or admission is not the result of force or threats. It is not the result of assurances or promises, other than
any agreed-upon recommendation by the prosecution, as set forth in Section 1 of this form. | have decided to plead guilty, or

admit to sufficient facts, voluntarily and freely. ) .

I am not now under the influence of any drug, medication, liquor or other substance that would impair my ability to fully
understand the constitutional and statutory rights that I am waiving when [ plead guilty, or admit to sufficient facts to support
a finding of guilty.

I understand that if | am not a citizen of the United States, conviction of this offense may have the consequences of
deportation, exclusion from admission to the United States, or denial of naturalization, pursuant to the laws of the United

States.
E?TURE OF DEFENDANT [A\ \ ‘
k;'\ e 2 6&((03.0\

As required by G.L. c. 218, § 26A, | certify that as legal counsel to the defendant in this case, | have explained to the
defendant the above-stated provisions of law regarding the defendant’s waiver of jury trial and other rights so as to enable
the defendant to tender his or her plea of guilty or admission knowingly, intelligently and voluntarily.

élG A E OF DEFENSE C /UQ ) ’ B.B.O. NO. DATE
Waoo £ sz A3
Ay ‘7" B . _ —

I, the undersigned Justice of the District Court, addressed the defendant directly in open court. | made appropriate
inquiry into the education and background of the defendant and am satisfied that he or she fully understands all of his or her
rights as set forth in Section IV of this form, and that he or she is not under the influence of any drug, medication, liquor or
other substance that would impair his or her ability to fully understand those rights. I find, after an oral colloquy with the
defendant, that the defendant has knowingly, intelligently and voluntarily waived all of his or her rights as explained during
these proceedings and as set forth in this form.

After a hearing, | have found a factual basis for the charge(s) to which the defendant is pleading guilty or admitting and
I have found that the facts as related by the prosecution and admitted by the defendant would support a conviction on the
charges to which the plea or admission is made.

| further certify that the defendant was informed and advised that if he or she is not a citizen of the United States, a
conviction of the offense with which he or she was charged may have the consequences of deportation, exclusion from
admission to the United States, or denial of naturalization, pursuant to the laws of the United States.

DATE

X é} )/Z/ﬂ%mz\]}f 7— 1
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Commonwealth of Mas_sachusettsl

Suffolk, ss. ‘ : Chelsea District Court
Docket Nos. 0314CR689
0314CR612
Commonwealth
v.
Gabriel Estrada

Motion to Vacate Admission to Sufficient Facts
and Incorporated Memorandum of Law

Defendant Gabriel Estrada moves, under 'Rule 30(b) of the Massachusetts
Rules of Criminal Procedure, that this Honorable Court vacate his admission to
sufficient facts and order a new trial.

In support of this motion, the defendant states as follows:

Introduction

On Sepfe‘mber 3, 2003, Gabriel Estrada made admissions to sufﬁcient facts to
charges of assault, destruction of property, and intimidation of a witness. The cii_ses
were theﬁ continued without a finding for a period of one year. Eyen thouéh -
Estrada has lived in the United States since he was thirteen years old, and an
admission to sufficient facts is not a conviction under Massachusetts law, his
admissions in this case have, under federal imm‘igrat'ion. law, subjected him to
deportation and revocation of his lawful immigration status. .

This Court conducted Estrada’é pléa colloquy jointly with that of.his brother

and co-defendant Jaime Estrada. During the colloquy, the Court asked the



arguments presented by i]is brother, that his a.dmjssio'nﬁshould be vacated for the _
following reasons:
] The transcript of his blea colloquy dem‘onstrates that he was not
- apprised of the elements of the offenses 1n relation to Which‘ he
admitted to sufficient facts.
L Trial counsel provided jnéﬂ'ective va;ssistaxice of counsel by failing to
exi)lain to Estrada that the Commonwealth’s only witness to the
property-destruction and Witness-intimidation offenses had im‘tiaﬂy

told the police he could not identify the perpetrators and that this

‘ : '
- For these reasons, as well as those- setYorth Jaime Estrada’s motion, this court

should vacate Gabrigl Estrada’s admissions to sufficient facts.
| -Factual' and Procedural Background
N
A.  The March 17, 2003, incident,
On March 17, 2003, Gabriel Estrada, a 1_7-year-oid high school student, wag

2
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arrested, along with his brother Jaime Estrada and two other young men, and
charged with assault with a dangerous weapon. See Exhibit 1. The police alleged
that Estrada was with a group of young people that confronted another group,
which included a nineteen-year-old man named Ernesto Muniz, Jr. Id. According
to Muniz, the group of young people began swearing at him and his friends, and

- some of them pulled out machetes and knives. Id. When Muniz told them that he
would ﬁght if they dropped their weapons, the group of young people “left the area”
1d. Afterv arriving at the scene, the police took quiz and two other alleged victims
to the library, where the police had detained three “young Hi]iépanic males.” Id.
The police réport does nbt indicate why these young men were detained or whether
there was any reason to believe that they were invélved in the altercation. At the
library, two of the alleged victims identified Gabriel Estrada as a participant in the
altercation who had held a Corona bottle and acted as if he was going to hit” the
alleged victims with it. Id.

B. The March 22,.2003, incident.- -

Oﬁ March 22, 2003, five days after the first incident, police officers resplon.ded
to Muniz’s home. That pight, Muniz told thé police that “he he:ird the sound of
glass smashing outside of his window and observed three or four Hispanic male
parties smashing the windows out of his uncle’s vehicle.” See Exhibit 2. Muniz said
.“that although he coula not identify the subjects, he [did] believe that they were

associated with others who were apparently arrested approx. one week ago for

.15
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threatening him with a machet_e.” Id.

The next day, Munoz stopped a pohce crulser and told ‘a very different story.
He claimed that the people responsible for the damage to his uncle’s car “were the
same four guys who assaulted hLm on [March 17, 2003] See Exhrblt 3. Even
though this claim is not borne out by the initial police report (see Exhlblt 2), Mun{zz
also insisted that he had told the * olﬁcer who responded to the initial call . - . [that] |
he knew who the parties involved were” and that they Were the same people who
had been arrested for the March 17 incident. See Exhibit 3.

C. Estrada’s admission to sufficient facts.

On Ser)tember 3, 2003, Gabriel Estrada, during a sinlgle joint plea colloquy
with his brother and another co- defendant, admitted to sufﬁcrent facts in relat1on to
both the March 17 and March 22 incidents. Estrada’s assault with a dangerous
weapon charge was reduced to simple assault, on the Commonwealth’s motion
because he was “not 1dent1ﬁed as having [a] weapon[] See Exh1b1t 4 at 7 Durmg
the plea colloquy, the Court never explained the elements of assault to Estrada and
defense counsel never represented that she ha_d explained the elements to him. See _
id. The prosecutor did provide a description of the facts underlying each of the
alleged incidents. But the recitation of facts for the March 17, 20083, 1nc1dent did
not at any pomt indicate that Gabriel Estrada was present or did anything that
could constitute the crime of assault. Seeid. The Prosecutor also did not allege. -

sufficient facts in relation to the March 22, 2003, incident, to make out the essential

K ’\41.88 .




elements for the intimida_tion of a witness charge. See id. at 8.

The prosecutor’s factual sumﬁaw for the March 22, 2603, mcident differed
dramatically from the statemént Muniz gave to the police on the evening of the
alleged mcident. While Muniz initiélly told the police that he was unable to
1dentify the suspects but believed that they “were associated with otheré who were
apparently arrested” for the March 17 incident (seeid. at 8), the prosecutor stéted
in court that Muniz “observed these four defendénts smashing all the windows in
his car with bottles.” See id.

‘Estrada’s attached affidavit demonstrates that, prior to his change of plea
hearing, his -a'ttorney told him that the Commonwealth’s case-was strong and
advised him to make an admission to sufficient facts. See Exhibit 5. She never told
him that Mungz had made starkly inconsistent st;'item'ents to the police and that
those inconsistencies could have been use;i to undermine Mungz’s credibility had
Estrada not waived his right to a jury trial. Seeid. Trial counsél’s attached
affidavit does ﬁot contradict Estrada’s assertions. While she does recall reviewing
the police reports with Estrada and telling him that Munaz had identified him as
" the perpetrator, she ﬁas no memory of eithef discussing with her client thé‘ fact that
Munoz had made coﬁtradictory statements to the police or that Munl;‘z “could have

‘been cross examined via the discrepancy between these two (2) police repofts.” See

‘Exhibit 6.

RAb
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D. | Esti'ada’s ba;:kground. |

At the time he admitted to sufficient facts, Estrada was a 17-year-old .s.tudent '
* at Chelsea High School and had been in the United States for less than five years.

. Because his English was Limited, he required an interpreter to understénd court
proceedings and to communicate with his attorney. See ExhiBit 5. When Estrada
was thir£een years old, he came to .the United States from El Salvador with his
brother to join their parents, who were living in Massachusetts. See zd Estrada
has established deep roots in this country. He has greatly improved his Engiish
and has had steady emplbyment since ﬁhishing high school. He lives with Sandy
Lopez, his .girlfm'end of four years, who is a lawful pexmanent resident the United
States. Seeid. He also.rem.ains very close to his parents and spends a great deai of
time with his eight—yea:—old brother and four-year-old sistef, both whom were born |
in thié countfy and are therefore United States citizens. See id. Because of his
convictions in this case, Estrada is subject to deportation apd cannot renew hié

/ -
legal authorization to live and work in this country.

* Although “[a]n admission to sufficient facts followed by a continuance without
a finding is not a ‘conviction’ under Massachusetts law” (Commonwealih v.
Villalobos, 437 Mass.797, 802 (2002) (citation omitted)), it is a “conviction” under
federal immigration law, which defines the term to include any admission to
“sufficient facts to warrant afinding of guilt” that is combined with any “form of
punishment, penalty or restraint on the [defendarit’s] liberty.” 8 U.S.C. §

1101(a)(48)(A).

R. libo




'L_égal_Argument
A. Because the transcript of Estrada’s plea colloquy reveals that
he was not apprised of the elements of the offenses in relation
to which he admitted to sufficient faets, his admissions cannot
be deemed voluntary and intelligent.

Under the Fifth, Sixth, and Fourteenth Amendmenfs to the United States
Constitution and Article 12 of the Massachusetts Declaration of Rights, “[a] guilty
plea 1s valid only if it is made ‘voluntarily, knowingly, and intelligently.”
Commonuwealth v. Andrews, 49 Mass.App.Ct. 201, 203 (2000); Brady v. United
States, 397 U.S. 742, 748 (1970). The same requirements apply when a defendant
makes an admission to sufficient facts. See Commonwealth v. Hillaire, 51 |
Mass.App.Ct. 818, 830-831 (2001) (noting that “an admissibn to sufficient facts [is]
the functional equivalent of a guilty pi'ea and requires a colloquy to determine
whether the admissions were intelligent and voluntary” tcitations omitted]). For an
admission to be‘knowing and intelligent, thé defendant must have “knowledge of
- the elements gf the chérges against him.” Commonwealth v. Correa, 43 Mass. App.
C.‘t. 714, 717.(1997). Because the transcript of Estrada’s plea colloquy
demonstrates that he was not informed of the elements of the assault and witness
intimidation ci:xarges, this Court should vacate his admissions to those charges.

When a defendant challenges the voluntary or intelligent nature of his guﬂty
plea or admission, it is the Commonwealth’s burden to prove, through “a

contemporaneous record of the plea,” that the defendant’s plea was entered

voluntarily and intelligently. Commonwealth v. Quinones, 414 Mass 423, 431-432

.1
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(1993); Correa, 43 Mass. App. Ct. at 716 . If, as is the case here, the defendant’s
attack on his plea or admission is based solely on the “contemnoraneous record . . .

e

made in the case througn the stage of the colloquy and conviction,” “it is not open to
the Commonwealth to introduce extraneous evidence tending to show that the.
defendant in fact acted freely and intelligently in tendering the plea.”
Commonwealth v. Nolan, 19 MassApp.Ct- 491, 492 (1985).

To establish that the plea was “intelligently and voluntarily made,” the
Commonwealth must produce a record establishing that, at .the time he made hig
plea,“the defendant ha[d] knowledge of the elements of the charges against h1m’
~ Correa, 43 Mass. App. Ct. at 717. As the Suprenle Court has explained, a plea
‘cannot “be voluntary in the sense that it eonstituted an intelligent admission that
he committed the offense unless the defendant received ‘real notice of the true

nature of the charge against h1m the first and most universally recogmzed
requn'ement of due process.” Morgan v. Henderson 426 U.S. 637, 645 (1976)
(quoting -S'mzth v. O’G’rady, 312 U S. 329, 334 (1941))

This requirement must be met through a record afﬁrmatively demonstrating
that there was either: “M) an explanatlon of the essential elements by the judge at
the guilty plea hearing; (2) a representatwn that counsel has explamed to the
de_fendant the elements he adm1ts by his plea; [or] (3) defendant’s statements'

admitting to facts constituting the unexplained element or stipulations to such

facts.” Commonwealth v. Robbin, 431 Mass. 442, 450 (2000) (quoting



Commonwealth v. .McGuirk, 376 Mass. 338, 343-344 (1978)); see also
Commonwealth v. Pixley, 48 Mass.App.Ct. 917 918 (2000) If the record of the plea
colloquy fails to establish that the dekendant had knowledge of the elements of the
crime, the defendant is not required to show that “he suffered any specific harm, or
that he would not have pleaded guilty had he been given a proper colloquy.”
Commonweal_th v. Colon, 439 Mass. 519, 529 (2003). ‘Rather, “he is entitled to
withdraw his plea . . . without any further showing? Id.

Here, the transcript of Estrada’s plea colloquy demonstrates that he did not -
have “knowledge of the elements of the charges against him” when he admitted to
sufficient facts. Correa, 43 Mass. App. Ct. at 717. First, the court did not at any
point during the plea colloguy inform Estrada of the elements of the charge against
him. See Exhibit 4. Second, Estrada’s attorney did not make any representation on
the record that she had explained the elements of the crime to her client. See id.
And, finally, the prosecutor’s recxtafion of the facts faﬂed to make out the requlred
elements for the crimes of assault or intimidation ofa witness. Wh]le the
prosecutor did give an extended description of the March 17, 2003, incident’s facts,

_;she did not, at any point, allege that Gabriel Estrada participated iﬁ the
altercation—or that he was even preseﬁt when it bccufredQ In fact, the only time
the proeecutor mentioned Gabriel Estrada in relation to this incident was when stle
explained that the Commonwealth was reducing the chérges against Estrada and

David Flores from assault with a dangerous weapon to simple assault because they



“were not 1dentified as havrng weapensj” See Exhibit 4 at47. Likewise, when
describing the facts of the March 22, 2003, incident, the prosecutor failed to allege
facts sufficient to make out the intimidation of a Witness_ chergef While the
prosecutor.did say that the alleged victim “observed these four defendants smashing
| all the windows in his car with bottles” (see iud. at 8), she,did‘ not set forth any facts
indicating that “the defendant did so with the purpose of influencing the |
complainant as a witness.” See Commonwealth v. McCreary_, 45 Mass.App.Ct. 797,
799 (1998).

The conclusmn that defendant’s admlssmn was not mtelhgently and
voluntanly-made ﬁnds further support in the fact the prosecutor s recitation of the
facts was not sufﬁcient for the judge to be “satisﬁ_ed that there [was] a factual basis |
for the charges” of assault and witness intimidation. Mass R. Cnm P 12(c)(5)(A)
see also Commonuwealth v. Morrow 363 607 608 (1973) (“d}t is desirable that a.
factual ba31s for the gullty plea be shown by spe01ﬁc admissions of the defendant or
other factual presentatlon made before the plea is accepted by the judge. This
showing can be of 31gn1ﬁcant assistance to the Judge in the performance ot' his duty
to ensure that the plea is voluntarily and intelligently made. .

Because the Commonwealth cannot meet its burden of demonstrating that
- Gabriel Estrada’s acimission to sufficient facts was intelliéent Vand voluntary, this |
Court must, under the state and federal constitutions, vacate his admissions to the

charges of assault and intimidation of a witness:

10
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B. Because Estrada’s plea colloquy failed to determine (1)
whether he was admitting to sufficient facts as a result of any
threats, assurances, or promises; or (2) whether he was under
the influence of alcohol, drugs, or medication that might
impair his ability to understand what rights he was waiving,
this Court should vacate his admission to sufficient facts.

Gabriel Estrada’s brother and co-defendant Jaime Estrada pled guilty at the

same time Gabriel Estrada made his admission to sufficient facts. The co-
defendants had a single joint plea colloquy, where the Court asked the same
questions of the defendants. See Exhibit 4. Recently, Jaime Estrada filed a Motion
to Dismiss Conviction, or, in the Alternative, to Withdraw Guilty Plea, Vacate the
Conviction and Grant a New Trial, asserting thét his plea was invalid because the
Court’s plea colloquy failed, among other things, to determine (1) whether he was
pleading guilty as a result of any threats, assurances, or promises; and (2) whether
~ he was under the influence of alcohol, drugs, or medication that might lmpalr his
ability to understand what rights he was waiving by pleading guilty. See Docket
Nos. 03 14CR€3f09 & 0314CR688. This Court initially denied that motion but then

allowed a July 6, 2006, motion to reconsider. See Exhibit 7. Gabriel Estrada joins

‘Jaime Estrada’s motions and the arguments made in support of those motions.

11
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C. . Trial counsel’s failure to explain to Estrada that Ernesto
Mungz had initially told the police that he could not identify
the Pe‘ople involved in the March 22, 2003; incident and that
Mugz’s inconsistent statements could have been used to
powerfully impeach his credibility had Estrada proceeded to

trial deprived Estrada of his right to the effective assistance of .

counsel.
When Ernesto Munoz called the’ police to report the March 22, 2003, property
| destruction, he told the police that he “couid not identify” the “three or four
Hispanic male[s]” he saw breaking the windows in his uncle’s car, but that he
“believe[d] they were associated with otﬁerﬁs” who had been arrested for threatenil_lg
him approximately one week earlier. Seg Exhibit 2 (emphasis 'a(_ided). If was not
until the ne#t day—after Mun& haﬂ_'an opportunity to fébricate a story~that he
stopped a police cruiser and claimed that the people responsib}e for the previous
night’s propefty destruction “were the same four guys who assaulted him on [March'
17, 20031.” See Exhibit 3. Even though‘this claim is plaiply contradicted by the
initial police repori: filed by Ofﬁcer Eugene T. Bonita (seev Exhibit 2),. Mungz insisted
that he had toid the “ofﬁéer who responded tq the initial call. . . [that] he knew who
the parties involved .Wer.e”’ and that they were the same pebple» who had been -
arrested for the March 17 incident. See AExhib1;t 3. |
Trial C(;unsel never explained to Estrada that Mungz had made these
contradictory statements, that the contradictions were significant, or that the
contradictions could be used to undermine Mungz’s credibility at trial. See Exhibit

‘5. Instead, counsel told Estrada that the Commonwealth’s evidence was strong and '

12
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advised him to admit to sufficient facts. Seeid. By urging her 17-year-old, non-
English-speaking client to forgo a trial withoﬁt explaining the significance of
Mungz’s inconsistent statements or the fact that the iﬁcons_istencies could have
been used to impeach Mungz at trial, counsel failed to provide “advice [ﬁhat] ‘was
within the range of competence demanded of attorneys in criminal cases.”
Commonwealth v. Chetwynde, 31 Mass.App.Ct. 8, 12 (1991) (citing Hill v. Lockhart,
474 U.S. 52, 56 (1985)). Because “there 1s a reasonable probability that; but for

. coﬁnsel’s errors, [Estrada] would not have [aamitted to sufficient facts] and would
have insisted on going to trial” (Commonwealth v. Pike, 53 Mass.App.Ct. 757 , 762
(2002) (quoting Hill, 474 U.S. at 59)), this Court should vacate Estrada’s admission
to sufficient facts in relation to the March 22, 2003, incident.

When evaluating ineffective assistance of counsel claims, Massachusetts
courts must engage In a. two-part inquiry, asking “() ‘whether there hasbeena
serious incompetency, inefficiency, or inattention of couﬁse_l—behavior of eohnsel
falling measuriablj below that which might Be expected from an ordinerily fallible
lawyer’; and (i1) ‘whether [such ineffectiveness] has likely deprived the defendant of
an otherwise available, substantial ground of defense.™ Commonwealth v. Pike, 53
Mass.App.Ct. 757, 760 (2002) (citing (j;ommonwealth v. Saferian, 366 Mass. 89, 96
(1974)). When a defendant’s ineffectiveness cléim is directed at couhsel’s
’repfesentation incident to a guilty plea or admission to sufficient facts, the court

must determine whether counsel provided “advice [that] ‘was within the range of .

13

.25

197



competence demanded of attorneys in criminal cages™ ( Chet;vynde, 31 Mass.App;Ct.
at 12 (citing Hill, 474 U S. at 56)) and whgthér “the defendant was so misled by hisA
counsel’s advise that he i)rematurely waived ﬁis right fo a jury trial.”
Commonuwealth v. Berrios, 64 Mass.AIdp.Ct. 541, 549 (2005) (further appélla-te -
review granted at 446 Mass. 1101 (2006)) (citing Chetwynde 31 Mass.App.Ct. at
15). A defendant can estabhsh that he prematurely gave up his jury-trial right by
showing that ¢ ‘there isa reasonable probabﬂlty that, but for counsel’s errors, he |
would not have pleaded guilty and un1d~have insisted on going to trial.” Pike, 53
. Mass.App.Ct. at 762 (citing Hﬁl, 474 U.S. at 59). |
Here, £he Comﬁonwedth’s case for the destruction of property and witness

intimidation charg}es_ rested entirely on Mungz’s assertion that Estrada and the
others arrested for the March 17 altercation had caused the darﬁage to the car.

This claim, however, was directly coﬂtradicted by the statement Munoz gave to:the
police immediately after the incident. ‘At that time, Munpz was unsure even about
-how many peo;)le had broken the windows in the car, saying not, as he would later _

| claim, that four people had been mvolved but rather that he had “observed three or

four Hlspamc male parties smashmg the wmdows out of his uncle’s vehicle.” » See )
Exhibit 2 (emphasis added)_. In contrast to his later claims, he also made clear that
“he could hot ideni;ify tﬁe suspects” but that he “believe[d] that they were associated
with others who” had been arrested i in relatlon to the March 17 altercatlon See id

(emphasis added) On their own these statements Would have powerfully

14 f.. ’
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impeached Munoz’s léter claims that there were definitely four suspects, that he
could identify these suspects, and that they were the same p'eople arrested for the
March 17 incident, rather than “others” associated with them.

The strongest irﬁpeachment, however, would have been based on Muno;z’_s
claim that he told the officer who responded to the initial call that “he kﬁew who
the parties involved were” and that they were the same people who had been
arrested for the March 17 incident. See Exhibit 3. This claim was in direct conﬂict
with Officer Boinita's police report; and the defense could have called the officer as
a witness to impeach Mungz. The Commonwealth then would have been forced
either to adrﬁit that Munoz lied or to argue that Officer Bonita Had ﬁléd a false
police report. Either way, this impeachment would have powéffully undermined
Munoz’s credibility, and the Commonwealth’s case, in the eyes of a jury.

Rather than alerting Estrada to these deficiencies in the C;)mmonwealth’s
case, trial counsel told her client that the prosecution’s case was s?rong and that he
had little chance of victory at trial. See Exhibit 5 Counéel’s advice was incorrect |
agd, more importantly, prevented Estrada from making a knowing and voluntary
decision about whether to admit to sufficient facts or to go to trial. Estrada was 17
years old, had no prior expenence with the cnmmal justice system and gpoke very
little English. As his affidavit makes clear, Estrada did not understand how cross-
examination of Munoz would have worked and did not know that Munoz had made
these radically inconsistent statements. See id. If counsel had told him that Mungéz

had made these inconsistent statements and that those statements could have been

15

Ly

199



B T G A ST

used to undermine Mungz's credlblhty Estrada Would have gone to trial and
: challenged charges that he asserts were false. See id. The reason he did agree to

adm;xt to_sufﬁment facts was because his attorney made him feel that the
prosecution’s case was ovéﬁhelﬁhg and that he had no other choice.. See id. .

Because Estrada’s trial counsel provided advice that precluded him ﬁoin
making a knowing and voluntary decision about whether to make an admission to.
sufficient facts, ﬁhis Court should vacate his admissiqn to_sufﬁci.ent-facts.

| Qonclusion

For the reasons stated above, tixis Court should vacate Gabriel Eétrada’s

admissions fo sufficient facts in this case.

Gabriel Estrada
By His Attorney:

IZzM sS4/ /
Ryan M. Schl%//
B.B.O. No. 658852

. _ SALSBERG & SCHNEIDER
;o ' ' 95 Commercial Wharf
Boston, MA 02110
(617) 227-7788

Dated: July 14, 2006

16
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Certificate of Service

I, Ryan M. Schiff, hereby certify that on this date the above motion was
served upon the Commonwealth by mailing a copy, via first-class mail, to the.
Suffolk County District Attorney’s Office, 120 Broadway, Chelsea, MA 02150.

. SA /Y

Rya M. Sch%

Date: July 14, 2006
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TRIAL COURT OF THE COMMONWEALTH
DISTRICT COURT DEPARTMENT
CHELSEA DIVISION
120 BROADWAY
CHELSEA, MA 02150 A e LEARY
TEL: 617-660-9200
FAX: 617-660-9215 o Gl

BRUCE GLAZER'
Azt CleskiMagictate

EODWARD £ G'NEIL "
Aset. ClorkMagisvaio
JAMES M. BURKE
Asel. CloriMaghtiste

BRIAN V. SULLIVAN
Acsl CleriqMagistrate

KAREN A. WHITE
A=4. GlerkMaglatrate

Judge Diane E. Moriarty
Quincy District Court

One Dennis Ryan Parkway
Quincy, MA 02169

July 31, 2006

J& Re: Commonwealthv Gabriel Estrada
~ Docket No. 0314CR000689 + O 8 /L// O/ Q / 9\

DeatNludge Moriarty:

Enclosed, please find the defendant’s Motwn to Vacate Admission Lo Sufficient Facts and
Incorporated Memorandum of Law. Also I am sending a copy of the dockel entrics as well as a
copy of the tcndcr of plea. If you need any [urther information pl gse let me know.
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, SS. Chelsea District Court
NOS. 0314CR000609
0314CR0O00688
COMMONWEALTH
V.

JAIME ESTRADA

COMMONWEALTH’ S NOTICE OF APPEAL

Now comes the Commonwealth and notifies this
Honorable Court of its intention to appeal this Court’s
allowance of the defendant’s motion entitled “Emergency
Motion to Reconsider Motion to Dismiss Conviction, or, in
the Alternative, to Withdraw Guilty Plea, Vacate the
Convictién and Grant a New Trial.” The motion was filed
on July 6, 2006 and granted at sometime thereafter. The
Commonwealth will appeal this ruling pursuant‘to Mass. R.
Crim. P. 30(c) (8).

Please assemble the record and transfer it to the
Massachusetts Appeals Court pursuant to Mass. R. Crim. P.

30(c) (8) and Mass. R. App. P. 9.

FOR THE COMMONWEALTH:

Aopgresp Frtser

Réquel Ruano

Assistant District Attorney

For the Suffolk District

120 Broadway

Chelsea, Massachusetts 02150
August éj, 2006 BBO #658735
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, SS. Chelsea District Court
NOS. 0314CR0O00612
0314CR000689 ~
COMMONWEALTH
v.

GABRIEL ESTRADA

COMMONWEALTH’ S NOTICE OF APPEAL

Now comes the Commonwealth and notifies “this
Honorable Court of its intention to appeal this Court’s
allbwance of the defendant’s motion entitled “Motion to
Vacate Admission' to sufficient Facts and Incorporated
Memorandum of Law,” which was filed on July 14, 2006. . The
motion was granted on August 15, 2006. The Commonwealth
will appeal this ruling pursuant to Mass; R. érim,"P.
30tc) (8) . |

‘Please assemble the record and transfer it to the
Massachusetts Appeals Courtvpuréuent to Mass. R. Crim. P.
30 (c) (8) and Mass. R. App..P. 9.

| ’ FOR THE'COMMONWEALTH:
flgret 760
Raquél Ruano
Assistant District Attorney
For the Suffolk District

120 Broadway
Chelsea, Massachusetts 02150

August, 23, 2006 BBO #658735
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, SS. : TRIAL COURT DEPARTMENT
CHELSEA DISTRICT
CRIMINAL DIVISION
NO. 0314CR000609,

0314CR000688
COMMONWEALTH
v.
JAMIE ESTRADA,
: Defendant

MOTION TO CLARIFY ORDER ALLOWING THE DEFENDANT’ S
EMERGENCY MOTION TO RECONSIDER MOTION TO DISMISS CONVICTION

The Commonwealth requests that this Court clarify the
‘record concerning the above-entitled defendant and the two

above-captioned cases because there is confusion concerning

this Court’s order. On July s, 2006, the defendant

apparently filed an “Emergency Motion to Reconsider Motion
to Dismiss Conviction,‘or, in the Al£ernative, to Withdraw
Guilty Plea, Vacate the Conviction and Grant a New Trial”
(Ex. 2Y.1_>This motion .was never docketed with the clerk
(Ex. 1). Thi§ Court appears to have allowed this motion on
an unknown. date, endorsing the last pPage of the motion

(Ex. 2). The endorsement has Your Honor’s signature (Ex.

! The two exhibits attached to the current motion are- Exhibit 1,
docket for case 0314CR000609 and docket. for case 0314CR000688 and
Exhibit 2, Emergency Motion to Dismiss Conviction.



2). Portions of the endorsement are illegible (Ex. 2). As
the Commonwealth.reads it,Ait ordered, “Allowed. Moriarty,
J. not ask- if defendant under inf. of drugs but defendant
did say he under .7..5 (Bx. 2). The remaining portion is
illegible (Ex. 2).

This Court’s order was never entered into either case
docket (Ex. 1). Furthermore, there is no indication on the
defendant’s Board of Probation Recordlof this Court’s Order
as to either case.? Therefore, tﬁe Commonwealth request
clarification that the attached order is indeed an order of
this Court and the exact words of the erder. Furthermore,
the'Commonwealth reqeests that this Court forward its order
to the Chelsea Clerk’s Office for dockeriné and
clarification ae to whether the order applies to both of
the cases listed above.

Respectfully submitted,
For the Commonwealth,

DANIEL CONLEY,
District Attorney
- For the Suffolk District

Christina E. Miller

Assistant District Attorney
One Bulfinch Place

? The Commonwealth will forward the defendant’s Board of
Probation Record at the Court’s request, but does not want to
attach it to the current motion where it would violate the CORI
law to include it in a public filing.

2%
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Boston, Massachusetts 02114
(617) 619-4040
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, SS. TRIAL COURT DEPARTMENT
CHELSEA DISTRICT
CRIMINAL DIVISION
NO. 0314CR000612,

0314CR000689
COMMONWEALTH
v.
GABRIEL ESTRADA,
Defendant

MOTION TO CLARIFY ORDER DATED AUGUST 15, 2006, ALLOWING THE
DEFENDANT’S MOTION TO VACATE DISMISSAIL

The Commonwealth requests that this éourt clarify the
record concerﬁing.the abpve—entitled defendant and the two
above-captioned cases because there is confusion concerning
this Court’s order. On July 14, 2006, the.defendant filed:
a hwtio; to vacate admission to sufficient facts (Ex. 1).}
Thié Court appears ﬁo have allowed this motion on August
15, 2006, endorsing the cover 1letter attached by First.
Assistant Clerk Robert E. O’Leary when he mailed the
defendant’s motion -tb you (Ex. 2). The endorsement ;has

Your Honor’s signature and dated “8-15-06" (Ex. 2). There

! The two exhibits attached to the current motion are: Exhibit 1,
docket for case 0314CR000612 and docket for case 0314CR000689 and
Exhibit 2, letter from First Assistant Clerk Robert E. 0’Leary to
Your Honor dated July 31, 2006 with apparent endorsement dated
August 15, 2006.

R.13
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ls also writing neXt to dochet number 0314CR060689, which
is typed,-  “+ 0314CR6125 (Ex. 2).

This Court's order was never entered into either case
docket (Ex. 1); FUrthermore, there is no indication on the
defendant’s Board of Probation Record of thlS Court’s Order

as to either Case.2 Therefore, the Commonwealth request

clarlflcatlon that the attached order is indeed an order of‘

thlS Court. - Furthermore, the Commonwealth requests that

tnls Court torward 1ts order to the Chelsea Clerk’s Office
for docketlng and clarification as: to whether the order

applies to both of the cases listed above.

Respectfully submitted,
For the Commonwealth

DANIEL'CONLEY,
District Attorney .
For the Suffolk District

Christina E Mlller
Assgistant District. Attorney
One Bulfinch Place

Boston, Massachusetts 02114
(617) 619- -4040

'BBO # 641803

October 11, 2006

? The Commonwealth will forward the defendant’s Board of
Probation ‘Record at the Court’s request, but does not want to
attach it to the current wmotion where it would violate the CORI
law to "include it in a public filing.

.27 - 3 Pl‘/]Lf
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DISTRICT ATTORNEY OF SUFFOLK COUNTY '
DANIEL F. CONLEY

Appellate Unit
One Buffinch Place
Boston, MA 02114-2997

. Telephone: (617) 619-4070 -
Fax: (617) 619-4069

The Honorable Diane E. Moriarty, Justice
Massachusetts Trial Court,
Quincy District Court Division
One Dennis Ryan Parkway
Quincy, MA 02169

Re: Commonwealth v. Gabriel Estrada, Chelsea District
Court no. 0314CR000689 and 0314CR000612, Appeals Court
no. 2006-P-1328; and
Commonwealth v. Jamie Estrada, Chelsea District Court
no. 0314CR000609 and 0314CR000688, Appeals Court no.
2006-P-1327

' Dear Justice Moriarty,

Enclosed please find copies of two motions filed by the
Commonwealth . First, a Motion to clarify Order Allowing the
Defendant’s Emergency Motion to Reconsider motion to dismiss
conviction, which has been filed with the Chelsea Clerk’s Office
in the above-referenced cases for Jamie Estrada. Second, a
Motion to Clarify Order Dated August 15, 2006, allowing the
defendantfs Motion to Vacate Dismissal, which has been filed
with the Chelsea Clerk’s Office in the above-referenced cases
for Gabriel Estrada. These matters have been entered into the
Massachusetts Appeals Court. The Commonwealth is seeklng
clarification so that it does not misrepresent the findings of
this Court to the Appeals Court.

‘Thank you for your time and attention to this matter.

Regards,

Christina E. Miller,
‘Assistant District Attorney

Enc.

cc: Ryan M. Schiff, Esq., Attorney for Gabriel Estrada
Robert B. Carmel, Attorney for Jamie -Estrada
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COMMONWEALTH v. JAIME ESTRADA July 3, 2007
MASSACHUSETTS APPEALS COURT 128 DECISIONS

Docket No.: 06-P-1327
Date: July 3, 2007
Panel: Grasso, Berry & Cohen, JJ.
Case Name: COMMONWEALTH
V.
JAIME ESTRADA

MEMORANDUM AND ORDER PURSUANT TO RULE 1:28°

The Commonwealth appeals from a District Court judge's
allowance of the defendant's motion to vacate his admissions to
sufficient facts and resultant convictions of assault by means of a
dangerous weapon; intimidation of witness; and malicious destruction
of property. On review of the record, we conclude that the judge
committed clear error in vacating the defendant's convictions. We
reverse the order allowing the defendant's motion to vacate the
convictions, and reinstate the convictions.

1. Background. On September 3, 2003, the defendant tendered an
admission to sufficient facts in District Court. The Commonwealth
recommended the imposition of guilty findings and eighteen months of
probation, concurrent on all charges; the defendant asked the judge
to continue the matters without a finding of guilt for one year, to
be dismissed thereafter. After colloquy, the judge accepted the
defendant's admissions, entered guilty findings and imposed one year
of probation, concurrent on all charges. The judge properly advised
the defendant of all

Page 1

three consequences of the alien warning. See G.L. c. 278, § 29D. The
defendant completed his probationary period, and probation
terminated on November 14, 2004. '

On June 16, 2006, prompted by concerns of deportation, the
defendant moved for a new trial and to vacate his convictions. He
asserted that his admissions were constitutionally inadequate
because (1) the judge failed to inquire whether the defendant was
under the influence of any drug, medication, liquor or other
substance that would impair his ability to enter his admissions
intelligently and voluntarily; [1] and (2) his admissions were
coerced by his attorney, whose unpreparedness amounted to
ineffective assistance of counsel. On June 20, 2006, the judge
denied the defendant's motion without a hearing.

On July 6, 2006, without notice to the Suffolk County
prosecutor, [2] the defendant filed an emergency motion to reconsider
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in Norfolk County, where the judge was then sitting, in which he
asserted that his liberty “truly and figuratively hangs in the
balance.” That same day, the judge allowed the

Page 2

motion, noting that she did “not ask if defendant under inf[luence]
of drugs but defendant did say he under[stood his rights and was
waiving them].” [3] The Commonwealth subsequently learned of the
defendant's motion, and its allowance, by happenstance when the
defendant's brother and codefendant served a similar motion and
attached thereto a copy of the defendant's emergency motion with the
judge's endorsement of allowance.[4] This appeal followed.

2. Discussion. We have reviewed the transcript of the colloquy
of the defendant's admissions and discern no proper basis on which
the judge could have allowed a motion to vacate the defendant's
convictions. That Federal immigration law may work an unfortunate
and harsh result is not a basis for vacating convictions that are
otherwise lawful in all respects. There is no merit to the
contention that the judge's failure to inquire whether the defendant
was under the influence of alcohol, drugs or medication at the time
of the admissions, standing alone, warrants vacating the admissions.
Such questioning is not required by rule. See Mass.R.Crim.P. 12(c),
as amended, 399 Mass. 1215 (1987). Nor is it mandated to establish
the

Page 3

intelligence of a plea or admission, i.e., the defendant's
understanding of the nature of the charges and the consequences of
his admissions. See Commonwealth v. Hiskin, 68 Mass.App.Ct. 633, 638
(2007) . Absent some indication that the defendant's judgment is
impaired by alcohol, drugs or medication at the time of his plea or
admission, particular questions from the judge probing that
possibility are not essential to establishing intelligence and
voluntariness. Indeed, a judge may ordinarily infer the defendant's
understanding and awareness from observations made during the
colloquy and has an independent obligation not to accept a plea or
admission from a defendant who lacks the capacity to make such a
tender. See Commonwealth v. Robbins, 431 Mass. 442, 445 (2000) (test
of competence to plead guilty similar to that for standing trial).

The defendant has never claimed that he was under the influence
of any substance during the colloquy. Contrast Commonwealth v.
Gonzalez, 43 Mass.App.Ct. 926, 926 (1997). Moreover, the transcript
of the colloquy reflects that the defendant was competent to tender
his admissions freely and understandingly and that he was not
impaired by alcohol, drugs or medication. The defendant answered all
questions rationally and appropriately. He signified his
understanding of the right to trial by jury, and that he was giving
up his right to trial by a jury or a judge; his privilege against
self-incrimination, his
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right to confront and cross-examine witnesses and to present his own
evidence. He admitted that the prosecutor's factual recitation was
true; acknowledged that no one forced him to admit; and that he was
doing so freely, willingly and voluntarily.[5] In such
circumstances, the defendant failed to present a credible reason to
vacate his admissions. See Commonwealth v. Fanelli, 412 Mass. 497,
504 (1992).

Likewise lacking in merit are the defendant's unsupported
contentions that his plea was coerced and the result of counsel's
unpreparedness. The record is devoid of objective indicia or
credible extrinsic proof that the defendant's admissions were the
product of counsel's coercion and unpreparedness. See Hiskin, supra
at 640.

Order allowing motion to vacate convictions reversed.FN6
By the Court

Grasso, Berry & Cohen, JJ.
July 3, 2007

[1] The defendant did not file an affidavit in support of his
motion, choosing to stand on the contemporaneous record of the
proceeding. He maintained that notwithstanding the assertions in the
“green sheet” accompanying his admission, the judge had an
obligation to inquire orally regarding each of those assertions, and
particularly regarding the consumption of drugs, medication or
liquor; and any promises or inducements regarding his admission.

[2] The defendant served a copy of his motion on the Norfolk
County district attorney's office, which was not a party.

[3] The defendant has never asserted by affidavit or otherwise
that he was under the influence of drugs, medication or alcohol at
the time he tendered his admissions.

[4] See Commonwealth v. Gabriel Estrada, 69 Mass.App.Ct.

(2007) (published opinion in case of the defendant's brother).

[5] Absent a credible showing that the defendant's admissions
were the product of coercion or threats, a judge may infer their
voluntariness from the defendant's responses to the questions posed
and the favorable consequences of his plea. See Commonwealth v.
Correa, 43 Mass.App.Ct. at 714, 719 (1997). :

' [6] The defendant's request for attorney's fees and costs is
denied. See Mass.R.Crim.P. 15(d) and 30(c) (8) (B), as appearing in
435 Mass. 1501 (2001).
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Citation: 69 Mass. App. Ct. 514 (2007)
Parties: COMMONWEALTH VS. GABRIEL ESTRADA
Docket #: 06-P-1328

County: Suffolk

Hearing Date: May 14, 2007
Decision Date: July 3, 2007
Judges: GRASSO, BERRY, & COHEN, JJ.

Practice, Criminal, Admission to sufficient facts to warrant

finding, Voluntariness of statement, Assistance of counsel. Evidence, Admitted
fact, Voluntariness of statement.

This court declined to resolve a mootness issue that the
Commonwealth raised on appeal from a criminal defendant's successful motion to
vacate his admissions to sufficient facts, where the extent of adverse collateral
consequences to the defendant of his admissions (in respect to his potential
deportation) was unclear, and where it was clear that the judge had erred in
vacating the defendant's intelligent and voluntary admissions. [516-517]
The District Court judge erred in granting a criminal defendant's
motion to vacate his admissions to sufficient facts based on the failure to make
inquiry during the colloquy whether the defendant was under the influence of
alcohol, drugs or medication at the time of the admissions, where the defendant
failed to present a credible reason to vacate his admissions due to substance-
induced incompetence. [517-519]
On a criminal defendant's motion to vacate his admissions to
sufficient facts, the contemporaneous record supported the District Court judge's
conclusion that the defendant's admissions were intelligent and voluntary, and
the judge was free to reject as self-serving the defendant's subsequent
assertions of involuntariness. [519-521]
This court remanded an appeal from a criminal defendant's motion to
vacate his admissions to sufficient facts for resolution of the defendant's
ineffective assistance of counsel claim arising from counsel's failure to explain
the impeachment possibilities that arose from two police reports that mentioned
the victim's identifications of the perpetrators. [521-522]

COMPLAINTS received and sworn to in the Chelsea Division of the District Court
Department on March 18, 2003, and March 24, 2003, respectively.

A motion to vacate admission to sufficient facts, filed on July 14, 2006, was
heard by Diane E. Moriarty, J.

Christina E. Miller, Assistant District Attorney, for the Commonwealth.

Ryan M. Schiff for the defendant.
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GRASSO, J. Before us are cross appeals arising from a District Court judge's
ruling on the defendant's motion for new trial and to vacate his admissions to
sufficient facts. The Commonwealth appeals from the judge's order vacating the
defendant's admissions for failure to inquire during the colloquy "if he had any drugs
or alcohol in his system." The defendant appeals from the judge's ruling that his
admissions were intelligent and voluntary, and from the judge's failure to rule on his
claim of ineffective assistance of counsel.

We conclude that the judge erred in vacating the admissions because of the failure
to make inquiry whether the defendant was under the influence of alcohol, drugs or
medication. We also conclude that the defendant's admissions were intelligent and
voluntary. Because the judge did not rule on the ineffective assistance of counsel
claim, and that claim should be resolved in the trial court in the first instance, we
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remand for consideration of that claim.

1. Background. On September 3, 2003, the defendant admitted to sufficient facts in
the District Court on charges of assault, intimidation of a witness, and malicious
destruction of property.[1l] The Commonwealth and the defendant jointly recommended that
the matters be continued without a finding, to be dismissed thereafter.[2] The
recommendations differed only as to the appropriate continuance period; the
Commonwealth recommended two years, and the defendant one yvear.

After a colloquy that included a factual recitation from the prosecutor, the Jjudge
concluded that sufficient facts existed to warrant a finding of guilt. She accepted the
defendant's dispositional recommendation and continued the matters without a finding
for one year. The judge properly advised the defendant of all three consequences of the
alien warning. See G. L. c. 278, s. 29D. See also G. L. c. 278, s. 18, added by St.
1992, c. 379, s. 193 (admission to sufficient facts "shall be deemed a tender

[1] The defendant tendered his admissions along with three codefendants, including
his brother Jaime Estrada.

[2] At the time of his admission, the defendant was an eighteen year old high -
school student with no prior criminal record who had been in the United States fewer
than five years. He came to the United States from El Salvador at age thirteen with his
brother to join their parents who were already living in Massachusetts.
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of a plea of guilty for purposes of procedures set forth in this section");
Commonwealth v. Villalobos, 437 Mass. 797, 800-801 (2002) (admission to sufficient
facts is equivalent to plea of guilty for purposes of G. L. ¢. 278, s. 29D).
Thereafter, the defendant completed his probation supervision without event, and on
September 3, 2004, all charges against him were dismissed without findings of guilt
ever having entered.

On July 14, 2006, concerned over Federal immigration consequences and encouraged
by the judge's allowance of a motion to vacate his brother Jaime Estrada's admissions
to similar charges, the defendant moved to vacate his admissions.[3] He asserted that
his admissions were constitutionally inadequate because (1) the judge failed to inquire
whether he was under the influence of any alcohol, drugs or medications; (2) his
admissions were not intelligent and voluntary; and (3) his prior attorney rendered
ineffective assistance of counsel by failing to discuss the possibility of impeaching
the Commonwealth's only witness to the malicious destruction of property and witness
intimidation offenses.

On August 15, 2006, without hearing from the Commonwealth, the judge allowed the
defendant's motion "based on not asking [the defendant] if he had any drugs or alcohol
in his system, not because he did not plea [sic] to the charge knowingly, willingly and
voluntarily." The judge expressly rejected the defendant's alternate contention, that
his admissions were not intelligent and voluntary, and the judge did not rule on his
claim of ineffective assistance of counsel.

2. Discussion. That Federal immigration law may work an unfortunate and harsh
result is not a basis for vacating admissions or convictions that are otherwise lawful
in all respects. See Commonwealth v. Villalobos, 52 Mass. App. Ct. 903, 904-905 (2001);
S.C., 437 Mass. at 803-804 ("[dlifficulties such as those presented here will continue
to arise so long as the immigration warnings required by our State statute do not
encompass changes in Federal immigration law"). We discern

[3] In a memorandum and order of this date pursuant to our rule 1:28, we also
reverse the judge's order vacating Jaime's admissions because of the failure to inquire
whether he was under the influence of alcohol, drugs or medication. Commonwealth v.
Estrada, post 1110 (2007).
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no lawful basis for the judge's vacating the admissions taken here.

a. Mootness. Relying on Burns v. Commonwealth, 430 Mass. 444, 446-447 (1999), the
Commonwealth contends that the judge lacked the authority to vacate the defendant's
admissions because guilty findings never entered and the matters were dismissed before
the defendant moved to vacate the admissions. The dismissal of the charges "rendered
moot any defects in the underlying proceedings." Id. at 447. See Commonwealth v.
Villalobos, 437 Mass. at 802 (admission to sufficient facts followed by continuance
without finding is not conviction).[4] The defendant argues that the Commonwealth
waived its mootness claim by failing to assert it below; he points, as well, to dictum
in Keane v. Commonwealth, 439 Mass. 1002, 1002 (2003), that "collateral consequences []
may give him a continuing personal stake in the outcome [] despite the dismissal of the
underlying complaint.™

Where the extent of the adverse collateral consequences to the defendant is
unclear, [5] and it is clear that the defendant's admissions were intelligent and
voluntary and that the judge erred in vacating the admissions, we decline to resolve
the mootness issue.

b. Colloquy regarding alcohol, drugs or medications. A judge has an obligation not
to accept an admission or plea from a defendant who lacks the capacity to make such a
tender. See Commonwealth v. Robbins, 431 Mass. 442, 445 (2000) (test of competence to
plead guilty similar to that for standing trial). Likewise, defense counsel and the
prosecutor have an obligation to alert the judge to any impediments to the defendant's
ability to enter an admission or plea intelligently and voluntarily.

[4] The Commonwealth concedes that had the defendant attacked the colloquy because
of an alleged defect in the immigration warnings, his claim would not be moot. Unlike
Mass.R.Crim.P. 30, as appearing in 435 Mass. 1501 (2001), which requires a conviction
for institution of a mnew trial motion, G. L. c. 278, s. 29D, authorizes institution of
a motion to withdraw a plea or admission at any time upon a showing that the plea or
admission has one of the enumerated immigration consequences.

[5] The defendant's affidavit states: "An immigration lawyer has told me that I
could be deported at any time because of these cases. They have also kept me from being
able to renew my immigration papers that let me live and work here."
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See Commonwealth v. Nolan, 19 Mass. BApp. Ct. 491, 502 (1985). However, a judge's :
failure to inquire whether a defendant is under the influence of alcohol, drugs or ‘
medication at the time of an admission or plea, standing alone, does not warrant :
vacating the admission or plea. Such questioning is not required by rule. See
Mass.R.Crim.P. 12(c), as amended, 399 Mass. 1215 (1987). Nor is it essential to
establishing the intelligence or voluntariness of an admission or plea. [6]

Absent some indication that the defendant's judgment is impaired by alcohol, drugs
or medication at the time of his admission or plea, particular questions from the judge
probing that possibility, while helpful, are not essential to establishing the
intelligence and voluntariness of the admission or plea.[7] Much more probative are the
judge's observations of the defendant during the colloquy, particularly the defendant's
interactions with his attorney and the judge and the manner in which the defendant
follows and responds to questions posed. Ordinarily, the judge may infer from these
- observations the defendant's understanding and competence to enter an admission or
plea.

Here, the defendant has never claimed, in his affidavit or elsewhere, that he was
under the influence of any substance during the colloquy. Contrast Commonwealth v.
Gonzalez, 43 Mass. App. Ct. 926, 926 (1997). Moreover, the transcript of the colloquy
reflects that the defendant was competent to tender his admissions freely and
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understandingly, unimpaired by alcohol, drugs or medication. The defendant answered all
questions rationally and appropriately. He signified his understanding of

[6] We do not suggest that questioning a defendant regarding his consumption of
alcohol, drugs or medication, or mental impairments has no role in determining the
intelligence and voluntariness of his admission or plea. Such questioning is good
practice and can facilitate that determination. We emphasize, however, that "inquiries
directed to such a conclusion should not be “discharged as a mere matter of rote.' "
Commonwealth v. Schofield, 391 Mass. 772, 775 (1984), quoting from Ciummei v.
Commonwealth, 378 Mass. 504, 510 (1979). See Commonwealth v. Nolan, 19 Mass. App. Ct.
at 502 (mechanically following model unwise, and could interfere with probing
exchange) .

[7] The mere fact that the defendant "had any drugs or alcohol in his system" does
not render the defendant incompetent or his plea involuntary. What is important is
whether the defendant's understanding is so impaired by alcohol, drugs or medication as
to render him incapable of rational judgment. See Ciummei v. Commonwealth, 378 Mass. at
509-510.
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the right to trial by jury-and that he was giving up his right to trial, his privilege
against self-incrimination, his right to confront and cross-examine witnesses, and his
right to present evidence. He admitted that the prosecutor's factual recitation: was
true, and acknowledged that no one forced him to admit to the charges.

In such circumstances, the defendant failed to present a credible reason to vacate
his admissions because of incompetence due to consumption of alcohol, drugs or
medication, and the judge erred in ruling otherwise. See Commonwealth v. Fanelli, 412
Mags. 497, 504 (1992).

¢. Intelligence and voluntariness of the admissions. The judge was correct in
concluding that the defendant's admissions were intelligent and voluntary. "A
defendant's plea is intelligent when made with understanding of the nature of the
charges (understanding of the law in relation to the facts) and the consequences of his
plea (the legal consequences and constitutional rights he forgoes by pleading guilty
rather than proceeding to trial); it is voluntary when free from coercion, duress, or
improper inducements." Commonwealth v. Hiskin, 68 Mass. App. Ct. 633, 638 (2007).

Even beyond the inadequacy of the defendant's factual showing, the contemporaneous
record establishes the intelligence and voluntariness of his admissions. The
prosecutor's extended factual recitation related that the defendant, acting together
with his brother Jaime, and with Jose Melendez and David Flores, committed the crimes
charged. On March 17, 2003, a group of eight individuals, including the four
codefendants, showed up at the victim's house and began throwing beer bottles. When the
occupants came out to see what was going on, Melendez went behind one of them with a
beer bottle as if to hit him in the head, and Jaime brandished a weapon, possibly a
machete. [8] On March 22, 2003, approximately four days after the defendants were
arraigned on the assault charges, the victim, Ernesto Muniz, heard his car alarm and
looked out the window. He saw "these four defendants" smashing all the windows in his
car

[8] In light of the fact that neither the defendant nor David Flores was
identified as having weapons, the prosecutor reduced the charge against them to simple
assault.
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with bottles. Scme time after the defendants were arraigned on the witness intimidation
and malicious destruction of property charges, they appeared at the victim's door to
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apologize and to offer to pay for the damage.

Subsequently, in response to the judge's specific questions, each of the
codefendants (including the defendant) acknowledged that he had heard the prosecutor's
factual recitation and that the facts recited by the prosecutor were true. Likewise, in
response to the judge's question, the defendant acknowledged that no one forced him to
admit to the charges; that he did so freely, willingly, and voluntarily; that he
understood that he was giving up all the rights of which the judge had advised him; and
that he had an opportunity to discuss the matter with his attorney and was satisfied
with his attorney's advice and recommendations. By his admission to the facts recited,
the defendant admitted to facts constituting the unexplained elements and thereby
established the intelligence of his admissions. See Commonwealth v. Sherman, 68 Mass.
App. Ct. 797, 799, 802-803 (2007).

We reject the contention that the prosecutor's recitation was insufficient because
it did not make specific reference to the defendant by name. The recitation made plain
that the four individuals before the court, including the defendant, were part of a
larger group that threw beer bottles at the house and then assaulted the emerging
occupants. In making his admissions, the defendant could not have misunderstood that he
was one of the individuals referenced in the prosecutor's factual recitation.

Likewise, nothing in the record of the proceeding or the extraneous materials
submitted by the defendant required the judge to credit the defendant's assertions that
his admissions were not voluntary. See Commonwealth v. Hiskin, 68 Mass. App. Ct. at
641. The judge was free to reject as self-serving and contradictive of previous
professions during the colloquy the newly advanced assertion that he did not commit the
crimes charged and admitted guilt only because his attorney painted a picture that
offered him no other choice.[9] See id. at 640-641. Absent a credible showing that the
admissions were the product

[9] The defendant's challenge to the intelligence and voluntariness of his
admissions does not rest entirely on the contemporaneous record. See Corn-
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of coercion or threats, the judge could properly infer voluntariness from the
defendant's responses to the questions posed and the favorable consequences of his
plea. See Commonwealth v. Correa, 43 Mass. App. Ct. 714, 719 (1997).

d. Ineffective assistance of counsel. A defendant is entitled to competent counsel
in connection with a plea or admission. See Commonwealth v. Berrios, 447 Mass. 701, 708
(2006) . Although the judge expressly rejected the claim that the defendant's admissions
were not intelligent and voluntary, she did not ad-dress whether defense counsel
provided ineffective assistance by failing to explain the impeachment possibilities
arising from two police reports that mention the victim's identifications of the
perpetrators. [10] In general, the failure to impeach a witness does not prejudice the
defendant or constitute ineffective assistance of counsel.[1ll] See Commonwealth v. Bart
B., 424 Massg. 911, 916 (1997); Commonwealth v. Hudson, 446 Mass. 709,

monwealth v. Hiskin, 68 Mass. App. Ct. at 638. His affidavit asserts that he did not do
the acts alleged and wanted to fight the charges, but that his attorney made him feel
that he had no other choice than to admit to sufficient facts because all the evidence
pointed to his guilt.

- [10] In support of his ineffective assistance of counsel claim, the defendant's
affidavit recites that his attorney never explained the possibility of impeaching the
victim's testimony based on a discrepancy in two police reports regarding whether the
victim said that he could identify the perpetrators in the incident involving the
vehicle. The first report recites that the victim had been unable to identify the
perpetrators; the other states that the victim identified them and had made clear to
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the officer who took the first report that he could identify those individuals.

The affidavit of the defendant's former attorney relates that, with the services
of an interpreter, she discussed the police reports; the facts and circumstances of the
charges; the victim's identification of the defendant and his three codefendants during
a nonsuggestive in-court identification; and trial strategy. The affidavit disclaims a
specific recollection of discussing the discrepancy between the reports and the cross-
examination possibilities that these offered.

[11] We note that unless adopted by the victim, the police reports in question are
not statements of the victim so much as they are memorializations of the victim's
encounter with the reporting officers. As such, their use for impeachment has inherent
limitations and would reqguire calling the police officer who authored the first report
to impeach the victim extrinsically. See Commonwealth v. Pina, 430 Mass. 66, 74-77
(1999) . In view of the statement attributed to the victim in the second report, it is
obvious that the apparent inconsistency in the reports may owe as much to deficiencies
in the reporter's memorialization of the victim's statements as to inconsistencies in
the victim's statements regarding his ability to identify the perpetrators.
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715 (2006). Here, however, the narrower question is whether in tendering his admissions
the defendant was deprived of the advice of competent counsel. See Commonwealth v.
Hiskin, 68 Mass. App. Ct. at 641 (considered advice of competent counsel does not
render admission involuntary). In such posture, the case does not fit neatly within the
narrow exception to the general principle that a claim of ineffective assistance of
counsel should be resolved in the trial court in the first instance. See Commonwealth
v. Zinser, 446 Mass. 807, 810-811 (2006). Accordingly, we remand for resolution of the
defendant's ineffective assistance of counsel claim. On remand, the judge may decide
that claim based solely on her review of the motion and accompanying submissions, or,
in the exercise of her discretion, she may hold an evidentiary hearing should the
adequacy of the defendant's factual showing of ineffectiveness so warrant. See
Commonwealth v. DeVincent, 421 Mass. 64, 67-68 (1995); Commonwealth v. Denis, 442 Mass.
617, 628 (2004).

The portion of the order allowing the defendant's motion to vacate his admissions
is reversed; and the portion of the order denying the defendant's motion on grounds of
intelligence and voluntariness is affirmed. The case is remanded to the trial court for
consideration of the defendant's claim of ineffective assistance of counsel.

So ordered.

End Of Decision
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EXHIBIT T




TENDER OF PLEA OR ADMISSION [ DOCKET NO. NC. OF QOUNTSy Trial Court of Massachusetis &
Distriet Court Departiment Vﬁ?

WAIVER OF RIGHTS 50101‘-@0_0&’01
NSTRUCTIONS: This form must be typed or printed | NAME OF DEFENDAN v ] COURT DIVISION

slearly, completed prior to the Pretrial Hearing, signed Roxbury District Court
>y both counsel and submitted to the court by the ‘ 85 Warren Street
lefendant at or before ihe Pretrial Hearing. Roxbury, Ma. 02119

defendant in this case hereby tenders the following: PLEA OF GUILTY ( ADMISSION TO FACTS SUFFICIENT FOR A FINDING OF GUILTY
sonditioned on the dispositional terms indicated below. include alf proposec termis (guilty finding, finding of sufficient facis, continued without finding,
Jismissal, fine, costs, probation period and supervision terms, restifution amount inckiding the identification of the recipient of resiitution, and any
sentence of incarceration, split sentence or suspended sentence, efc.). Number each count and specify terms for sach couint separately.

JOUNT DEFENDANT'S DISPOSITIONAL TERMS PROSECUTOR'S RECOMMENDATION
NO. {(Check "Yes" if Prosecution agrees — Check “No” If Prosecution disagrees) {(Feguired if Prasecutor disagrees with terms)

- Ijawt poatin . .1y F3mes To sewe
b Svsp S 2

NO P\
WE HAVECONSULTED WITH THE PROBATION DEPARTMENT REGA N?’A}Y
1/

ML il

he Court ~ ACCEPTS the tendered Plea or Admission on defendant's terms set forth in Sectior |, and will impose sentence in accordance |
vith said terms, subject to submission of defendant’s written WAIVER (see Section IV on reverse of this form), completion of the required oral
SOLLOQUY, a determination that there is a FACTUAL BASIS for the Plea or Admission, and notice of ALIEN RIGHTS.

The Court .. REJECTS the defendant’s dispositional terms set forth | DEFENDANT'S DECISION IF COURT REJECTS TENDERED
jove and” in accordance with Mass. R. Crim. P. 12(c)(6), has set forth | PLEA OR ADMISSION:
t

ojthe defendant the dispositional terms it would find acceptable, to wit:
Defendant WITHDRAWS the tendered Plea or Admission;
/7 7@ the parties must complete and file a Pretrial Conference

Report, a Pretrial Hearing must be conducted and a trial

w dgjerscheduled, if necessary.
Ziﬁdam ACCEPTS terms set forth by the Court, a Plea or

Admission will be accepted by the court and said
dispositional terms imposed, subject to submission of
defendant’s written WAIVER (see Section IV on reverse of
this form), completion of the required oral COLLOQUY, a

/7' @/‘ ( KW determination that there is a FXCYUAL BASIS for the Plea
Dlra

g 2\ or Adrg#Ssign, and notice of ALAENMRIGHTS.
Ak £ 1y U ' e )/ , /
< ¥ i3 - )

. CCEPTING OR REWEC DATE SIGNATUREJOF DEFENSE COUJR
ADWMSSION / J ' 9 ;Z _)@ / /4
V7 77 ) /0~ b

Bicafion degfion made




sfendant, understand and c'ckrowlg,dge that | am voluntarily giving up the right to be tried ty a

jury or v on these charges
{ have discussed my constifutional and other rights with my attorney. | understand that the jury would consist of six
jurors chosen at a idom from the community, and that | could participate in selecting those jurors, who would determine

unaﬁ.:mousiy whether | was guilty or not guilty. | understand that by entering my plea of guilty or admission, | will also be
giving up my right fo confront, cross-examine, and compel the attendance of witnesses; to present evidence in my defense;
to remain silent and refuss ic testify or provide svidence against myself by asserﬁng my privilege against self-incrimination,
all with the assistance of my defense aitorney; and to be presumed innocent untii proven guilty by the prosecution beyond a
reascnabie doubt.

re of the nature and elements cf the charge or charges to which | am entering my guilty plea or admission. |
are of the nature and range of the possible sentence or sentences.

M‘-," gui!‘ry niga or admission is not the result of force or threats. It is not the result of assurances or promises, other than
n receimmendation by the prosecution, as set forth in Section | of this form. | have decided to plead guilty, or
facts, voluntarily and freely.

| arn not now under the influence of any drug, medication, liquor or other substance that would impair my ability to fully
understand the constitutional and s sru'aw rights that | am waiving when | plead guilty, or admit to sufficient facts to support.
a finding of guiity.

I undersiand that 'f i a not a citizen of the United States, conviction of this offense may have the conseguences of
deportation, exclusion fron dmrssxon io the United Staies, or denial of naturalization, pursuant to the laws of the United
States. :

IGNATURE OF DEFENDANT

 DEFENSE G

As requirec by G.L. ¢. 218, § 26A, | certify that as iegal counsel to the defendant in this case, | have explained to the
defendant ths sbove-stated provisions of law regarding the defendant’s waiver of jury trial and other rights so as to enable
the defendant to tender his or her plea of guilty or admission knowingly, intelligently and voluntarily.

SIGNATURE Zr DE/2) iE 6 BP0 DATE

I, the undersigned Justice of the Disirict Court, addressed the defendant directly in open court. | made appropriate
inquiry into the educaiion and backgreund of the defendant and am satisfied that he or she fully understands alf of his or her
rights as set forth in Section IV of this form, and that he or she is not under the influence of any drug, medication, liquor or
other substance that would impair his or her ability to fully understand those rights. | find, after an oral colloquy with the
defendant, that the defendani has knowingly, intetfigently and voluntarily waived all of his or her rights as explained during
these proceedings and as set forth in this form.

After g hearing, | have found a factual basis for the charge(s) to which the defendant is pleading guilty or admitting and
| have found that the facis as related by the prosecution and admitted by the defendant would support a conviction on the
charges to which the plea or admissicn is made.

{ furiher certify that the defendant was informed and advised that if he or she is not a citizen of the United States, a
conviction of the offense with which he or she was charged may have the consequences of deportation, exclusion from

admission to the United States, or denial of naturalization, pursuant to the laws of the United States.

DATE

/0=

SIGNATURE OF JULXE




EXHIBIT U



hot BN

COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss | ROXBURY DISTRICT COURT

CRE859 21024 )
N asl
A_TRUE COPY ATTEST

COMMONWEALTH

MATTHEW WEST

DEFENDANT’S MOTION TO VACATE CONVICTION
Now comes the defendant, MATTHEW WEST and moves this Honorable Court to

vacate the convictions in the above-captioned cases. As grounds therefore, the defendant
avers that;
(1) The guilty plea was not made knowingly, intelligently, and voluntarily .

Moreover, the plea colloquy was inadequate in that it was not in accordance with

Commonwealth v. Fernandes, 390 Mass. 714 (1 984), Commonwealth v. Foster, 368 Mass.
100 (1975). |

(2) The guilty plea was not compliant with M.R.C.P. 12(c)(3).

(3) The guilty plea should be vacated pursuaﬂt to Mass R.Crim P. 30(B) because

“justice may not have been done.”

 In further support, the defendant attaches and incorporates the Memorandum of

Law with supporting affidavits and exhibits.

WHEREFORE, the defendant’s motion should be allowed.

MATTHEW WEST,
By his ey,

Timothy R. flaherty
BBO# 557477

43 Bowdoin Street
Boston, MA 02114
(617) 227-1800

(617) 227-1844 FAX

233



COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss ROXBURY DISTRICT COURT
CRIMINAL NO.: 0102CR2402A-D
COMMONWELATH =~ )
)
v )
)
MATTHEW WEST )

AFFIDAVIT OF MATTHEW WEST

I, MATTHEW WEST, state the following facts are true to the best of my
information and belief:

1. I am the defendant in the above entitled matter;

2. OnOctober 2, 2001 the lawyer who represented me told me to admit to the
crimes I was charged with.

I was told that if I did not plead . would go tojail.

I felt that I had no choice but to plead guilty.

The judge’s explanations to me in open court were confusing.

I'was never told about the potential sentence enhancement or additional
penalty I could face for pleading guilty to a violent offense or of the potential
aggravated felony status of the convictions.

7. The plea was never explained to me by the judge in open court.

)

SN

SIGNED UNDER THE PAINS AND PENALTIES OF PERJURY

Dated: September 19, 2007
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss ROXBURY DISTRICT COURT

COMMONWELATH

MATTHEW WEST

CRIMINAL NO.: 0102CR2402A-D

AFFIDAVIT OF COUNSEL
IN SUPPORT OF DEFENDANT’S MOTION TO VACATE

The undersigned affiant hereby on oath, deposes and states the following:

My name is Timothy R. Flaherty;

[ am a member of the Massachusetts bar and in good standing;

I represent MATTHEW WEST;

A guilty plea was entered against MATTHEW WEST in Criminal
Complaint # 0102CR2402A-D, in the bebury District Court on October 2, -
2001, for the offenses of assault and battery, malicious destruction of
property over $250, resisting arrest and disorderly conduct;

5. 'The plea colloquy was not conducted in accordance with Commonwealth v.
Fernandes, 390 Mass. 714 (1984) and Commonwealth v. Foster, 368 Mass.
100 (1975). ' ’

The plea was not compliant with M.R.C.P. 12(c)(3);

.. 7...The conviction should be vacated in the interest of justice.

e

o

SIGNED UNDER THE PAINS AND PENALTIES OF PERJURY

Y

- "
Timothy R. Flaéi‘jty

September 19, 2007
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss , ROXBURY DISTRICT - COURT
' CRIMINAL NO.: 0102CR2402A-D

COMMONWELATH )

)

v. )

)

MATTHEW WEST )
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION TO VACATE

CONVICTION
AND GRANT A NEW TRIAL.

INTRODUCTION

On October- 2,2001 a guilty finding was entered relative to four charges on the
above referenced docket” The defendant wae sentenced to 90 days in the House of
Correcﬁons suspended for a term of 18 months on charges of ass_ault and baftery,
malicious destruction of property over $250, and resisting arrest. On the remaining
charge of disorderly conduct, the defendant was sentenced to 6 months probation. He

e ~-wa$further ord erecHo makeTestlfutlon and attentfmmgermanagemem—counse}mg—Eadl— —

sentence was ordered to run concurrent with all others.

The defendant has moved to vacate the guilty findings in the above-captioned
matter. The defendant asserts that his admission was not entered into knowingly,
intelligently, and voluntarily, and was therefore procured in violation of his rights
protected by the United States Constitution, Article 12 of the Declaration of Rights, and
Federal and State case law. Accordingly, the defendant has moved for a new trial

pursuant to Mass. R Crim. P. 30(b). Further, the plea colloquy was inadequate in that it
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was not maccordance with Commonwealth v. Fernandes, 390 Mass. 714 (1984),

Commonwealth v. Foster, 368 Mass. 100 (1975).

Moreover the defendant was never informed of sentencing consequences in open

court as required by Mass. R. Crim. P. 12(c)(3).

Finally, the Court always has broad discretion to vacate a conviction afterwards

pursuant to Mass. R. Crim. P. 30(b) if justice was not done. Commonwealth v.

Fernandez, 390 Mass 714, 716 (1984).

ARGUMENT

L THE RECORD MUST SHOW THAT THE DEFENDANT INTELLIGENTLY,
KNOWINGLY AND VOLUNTARILY WAIVED HIS RIGHTS

The defendant asserts that his plea was not voluntarily made. The
Commonwealth has the burden to show that the contemporaneous record affirmatively

demonstrates that the defendant waived his rights, knowingly and voluntarily. Boykin

v. Alabama, 395 U S. 238,242 (1969); Commonwealth v. Foster, 368 Mass. 100, 187 (3975);

- Commonwealth v. Duest, 26 Mass.App.Ct. 137, 144 (1988).

Where involuntariness is alleged and it is shown that the judge did not
inquire specifically as to whether threats were made or inducements offered that
might have rendered involuntary the defendant’s decision to plead guilty, the plea
colloquy will not satisfy constitutional requirements even though the defendant

expressly waives his intra-trial rights and the judge adequately inquires abut the

factual basis of the charge. Commonwealth v. Fernandes, 390 Mass. 714 at 718-719,

(1984). In Fernandez, the defendant admitted that the statement of facts was
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accurate. The judge asked, “Why are you doing this? Is this the way it happened?”.
The defendant’s response was, “Yes”. The Supreme Judicial Court found that this
was not close enough to satisfy constitutional requirements. The colloquy did not’
focus on the question where any threats or inducements that might have led the
defendant to admit the facts recited by the prosecutor. Therefore, the colloquy did
not satisfy the due process requirement that there be a real probe of the defendant’s

mind to determine whether the plea was being extracted from the defendant under

undue pressure.

In the piesent case the docket reflects that the Judge conducted the colloquy
but the audio recording has not been located. Upon information and belief, because

of the age of this matter, the audio recording has been destroyed.

Although the record indicates that the Judge conducted the colloquy, there is no
showing that the defendant understood the questions asked of him and that he made a
knowing, intelligent and voluntar_y waiver. The proper specific inquiry would have been
to ask the defendant if any threats or promises were made that would effect his decision
to plead guilty. There is no showing that the specific inquiry of the defendant on the

issue of voluntariness was sufﬁcxent to’ sahsfy Cons’atuhonal requlrements The failure to

___conducta Complete coll@qu)us a constltut;onal Vlolaher—x and-entitles-hirm-to-a-new-trial— — —— -

Commonwealth v. Pavao, 423 Mass. 798, 804 (1996).

Il THE RECORD DOES NOT SHOW THAT THE DEFENDANT WAS EVER INFORMED
OF THE SENTENCING CONSEQUENCES IN OPEN COURT AS REQUIRED BY MASS. R.
CRIM P. 12 (c)(3)(B).

The defendant claims he was never informed of any additional punishments
based upon subsequent offenses as proscribed by Mass. R. Crim. P. 12(c)(3)(B).

- Specifically, the defendant was not made aware that by pleading guilty to assault and
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battery, coupled with his prior record, he could subject himself to future enhanced
sentences based upon a subsequent conviction pursuant to a career offender
designation. USS.G. section 4B1.1. ( See Exhibit A, Presentence Report). If he had

known this, he never would have pleaded to the assault and battery-

As a result of the instant conviction to the offense of assault and battery, and a
subsequent conviction for selling a small amount of cocaine to a government
cooperating witness as a part of a wide-ranging federal investigation into conduct
totally unrelated to the defendant, Mr. West is subject to a severely enhanced penalty
under U.S5.G. section 4B1.1 as a so-called career offender. Under the federal
guidelines, absent the career offender enhancement, Mr. West is subject to a term of
imprisonment of 15 to 21 months. If, however, the instant conviction is not vacated and
he remains subject to the career offender enhancement the federal guidelines call for a

sentence of 262 to 327 months.

(See Exhibit B, Presentence Report). The defendant is currently in federal
custody, being held at the Plymouth County House of Correction awaiting sentencing
on the above referenced matter. The convictions in this case are necessary for career

offender enhancements.

- I AJUDGE MAY ALWAYS VACATE A CONVICTION WHEN JUSTICE MAY NOT

HAVE BEEN DONE

The Court always has discretion to not accept a plea of guilty or admission to

sufficient facts if “justice may not have been done.” Mass. R. Crim. P. 30(B). This

supervisory power continues after the plea is entered. Commonwealth v. Whitfield, 16
Mass. App.Ct. 448 (1983). In the case at bar, the defendant asserts that the plea was not

knowing, mtelligent, and voluntary.
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In the fast paced hectic arena of the District Court proceedmgs 1t 1s sometimes
difficult to adhere with strict precision to a guilty plea colloquy. A readmg of the
record of the guilty plea does not demonstrate that the colloquy was properly
conducted and shows that this may have been a complicated and confusing plea. In
light of the totéh'ty of the circumstances it appears that justice may not have been

done and that the defendant’s plea may not have been voluntarily made.

CONCLUSION

For the foregoing reasons, the court must vacate the defendant's conviction and

order a new ftrial on the above enumerated offense.

MATTHEW WEST,
By his attorney,

7%%//%“7Z

J MATTHEW WEST/
~ By his attpney,

U T BBO# 557477
43 Bowdoin Street
Boston, MA 02114
(617) 227-1800
(617) 227-1844 FAX

Dated: September 19, 2007
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EXHIBIT V



b

[9:33 am.]

COURT:

“Transcript
Commonwealth v. Matthew West, No. 0102CR2402
Quincy District Court, Courtroom A
Monday, September 24, 2007
Justice Diane Monarty

Yes?

COURT OFFICER: He wants to speak to you on a case, did you want to confirm it now before?

COURT:

COURT:

DEFENSE:

COURT:
DEFENSE:
COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:
DEFENSE:
COURT:

DEFENSE:

Ona?

- COURT OFFICER: It’s got nothing to do with a jury trial-matter.

On a case with the D.A. that’s pending?

It's,actually it’s an old case from Roxbury, Judge, and I apologize for bringing it
here today, but it is a matter of a little bit of urgency, if you have a minute for me.
This is a case from 2001 in Roxbury District Court that you presided over. -
You’re not going to exbect me to remember this, correct?

I know that you won’t, Judge.

Thank you.

You may, I tried to get to you last week and I understand that you were in
training. And I appeared before Judge Wright in the Roxbury District Court on it-

Yeah.

And he was inclined to act on the motion but he instructed me to speak with you.
The papers are in Roxbury, but in sum, Judge, here’s what the situation is.

[ told him if he didn’t plead guilty, he’d go to jail?

No, the attorney, according to hum-

Good. Okay.

Here’s what the situation is with respect to Mr. West, Judge. He is scheduled for
sentencing today in the federal court in front of Judge Young. He was convicted
several months ago after jury tnal in the Federal District Court of possession with
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. COURT:

DEFENSE:

COURT:
DEFENSE:

'COURT:

.DEFENSE:

| COURT:

 DEFENSE:

intent to distribute a small amount of cocaine. His case is an offshoot of the

Boston Police corruption case involving Roberto Polito. Mr. West was alleged to

. have hosted the unlicensed stripper parties, and the federal government believed

that he maintained the guest list: They then selected him — well, my argument is

- they selected him for prosecution, a government witness solicited purchase of -

cocaine from him. He on two-occasions sold a total of 750 dollars of cocaine to
the government witness. They concluded the investigation with the Boston
Police, and then came to see West. He admitted his involvement, but refused to _ -
cooperate. - They subsequently indicted him and detained him, and he went to trial
on that basis. Because of thiis plea in the Roxbury Dtstnct Court, which was an
assault and battery, hei is subject to a career offender- : :

: Who’s the lawyer? Do you remernber‘7

The papers are there, I looked at it, 'm not sure who the lawyer was, Judge. It
was bar counsel I'think. But because of this conviction in.the Roxbury District
Court, his sentence guidelines go from 15 to 21 months to 262 months. Judge,

you're-
Tius isn’t —was hbt his only felony charge, right? He’s had previous-

When he was 22 years old, he served time in Virginia for distribution of cocaine. -
This happened when he was about 35 or so-

Okay.

this assault and battery. He was trouble free, Judge, since his release from
incarceration in Virginia.

And how long did he do in Virginia?

He got -- he got a pretty heavy sentence. - He sold, you know, four grams of
cocaine to an undercover. He got ten years, was told he’d be paroled in eight
months, but he did four years. When he got out, he then got a job at UNICCO .
Service Company. He bought a home in Saugus. He’s engaged to be married to-

‘Tatiana Hall. He’s got a ten-year-old daughter and a one-year-old son that was
born just after he was arrested on this. He -- this case speaks to what’s wrong
with the federal sentencing guidelines, J udge and I think Judge Young recognizes
‘that. Judge Young ruled in a case that was decided in the First Circuit in 2006,

U.S. v. Teague, that he concluded that even though a person was a career
offender, that he should be sentenced according to the post-Booker statutory
guidelines, and not be subject to what he called an excessive penalty. And I think
this is a similar case. And what I'm just trying to do is give Judge Young
something to hang his hat on so he can sentence the defendant appropriately with
the guideline provisions that apply to him. Essentially what happens is, because
of this conviction, the government-
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I

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

- DEFENSE-
- COURT:

" DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

"Yeah. -

I know.

Iknow. 7 ' - a

I didn’t know- | | - | g -
But [ didn’t — [ don’t, did you get a copy of the colloquy? | =
-There;s no audiotape of.the colloquy.

Timmy Fl;aherty says [ didn’t do it right

Well- - . | R | e
I’'m not sure about that. 1 aiways made sure that ;did it. | .
The one unusual thing on the docket, Judge, is that-

Is there a green sheet?

There’s a green sheet.

Yeah.

But on the docket it say.s, “Colloquy given in court to defendant,” and [ don’t o
usually see that in dockets. Which -- and I don’t know the reason for it. It was .
just unusual to me. So I don’t- '
Was that -- that might have been the new clerk.

Yeah, it could have been.

Do you know who the new clerk -- we had a ton of new clerks come in in
Roxbury at the time, so I don’t know-

Essentially, Judge, the only basis-
-but the green sheet has my signature on it, right?
I’'m sure it does, yeah.

Mmmhmm.
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' DEFENSE:

. COURT:

DEFENSE:

" COURT:

DEFENSE:

COUR'_I: :

DEFENSE:

“COURT:

 DEFENSE:

' COURT:

DEFENSE;

- COURT:

DEFENSE:

- COURT:

DEFENSE:

CQ[]RT:

DEFENSE:

The only basis for ﬂle defendant moving fo vacate the conviction is that he wasn’t
advised of the possible sentencing enhancement potential were he to plea to the

' assanltandbatteryas acnmeofwolence And essenha]lythe facts are-

. Imean,Idon’thaveto glvehnnﬂaatforsomeﬂnngﬂ:\atmlght occurmthefuture )

Ionlyhave to gveh:mwhathecandoforstatehme, nght?
You mlght be nght, Judge, you may be nght, but-
Well, but the reason I’m asking you these questlons is I just got turned over on

doing this. They said I didn’t make — I did the appropriate colloquy. Ididn’t -
have to ask them if they’ve had any drugs or alcohol. Ididn’thave to tell them

that they might in the future have a problem with federal guideline sentencing.

Because I Just a]lowed a motlon to mthdraw apleain Chelsea based on similar —
he also had LN.S: problems, and the Appeals Court two months ago told me that I

. dldn’t have to do any of those thmgs That’s what my problem is.

' Well in the interest of justice, Judge, | thmk you have discretion to vacate, and I
» would only suggest that the fact- R

Except now you want to, hmm. What is the D.A. Did you ﬁle w1th the D. A.?
1did, yeah, Jonaﬂlan Tynes, the supemsmg D.A. overthere-

What did he say? A

He says- |

He didn’t ﬁle an o‘ppo‘sition, because, I tell yom they took me up in Chelsea.

‘Yeah, he tells me that, for the record, what he would doishe would just object for

the record, but he would not make a strenuous argument, and that’s what his
position was in front of Judge Wright. I think-

I wish I had evidence of that. ) B
Tynes and I have discussed this.
Yeah, I know.

I can give you the sentencing guide — the pre-sentence report on Matt West. 1
have a copy of it with me where they go through the whole thing.
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COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

Yeah, let me take a look at it. Idon’t like to do this. I'm looking at this, this was
an easy sentence for me. 90 days suspended.

I'know, fudge.'
Six months probation.

He completed — he got anger management, cbmp_leted -- I mean, you understand
what they’re doing with this kid. : o

I do. What information were they looking for that he wouldn’t give them?

- Who the other cops were at the parties.

The other cops? They re going to find that out anyways

They’ve got it all audlo and videotaped. What they dld was, they came to him
and they said, “Look. You’re gomg to do 25 years-

Why didn’t he just give it to them?

He’s not that type of guy, Judge. He wouldn’t téll them -- essentially-

Someone was going to give it to them.

What happened -- and the facts were produced at trial. What happeried essentially
is that the government witnesses solicited him on a couple of occasions. We
didn’t interpose an entrapment defense at trial because it wouldn’t fly with his

record.

Yeah. Yeah.

But essentially he asked him, can you get us some party favors? And he said,
with the girls? I don’t do that, that’s up to you. And then the informant touched

his nose, and my client responded on the audiotape, you mean powders? Well, I
can’t do that, but I can network it for you. So essentially, the evidence against
him is, he received some cocaine from an unidentified person and refused to give
the source to the government. He handed it over to the informant, and transferred
the money back to the source. And for that he’s facing, you know, essentially 22
years. And that’s -- you know, they were looking for him -- my first conversation
with the AUSA was, they would recommend-

Was this straight assault and battery on mine?

He was -- there was assault and battery, maybe disorderly-
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COURT:

‘DEFENSE:

COURT: -

DEFENSE:
" COURT:
" CLERK:

COURT:

| _ DBFENSE: .
. COURT:
.-_COURT':

DEFENSE:

COUR_T:

. DEFENSE:

' COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

* I¥'s assault and battery, malicious decﬁ'ut:ﬁon of property oirer:. :

Yeah
' Even though 1t’s a xmsdemeanor?

1 think it’s- .

" The way the career offender enhancement section reads, it’s two prlor felony-
' convnctlons- :

were that he and his fiancée were parking a car in Roxbury, and-

So lt’s the mahcwus destruction of property over ﬂxat’ s the problem for you?

No I thmk 1t’s the assault and battery, Judge A cnme of wolence-

I was just going to say,'it’s a misdemeanor. -

It’s a misdemeanor, right?

It's not the- .
It qualifies as a crime of violence. I mean I weuld ask you to vacate-
Is that what the issue 1s‘7 You think-

I believe it’s-

Because, see, I thoughf it was all felony stuff that trigg‘ered the sentencfng.

Right.

Either one for drugs and one for violence, or two of each, and this assault and
battery, I believe, quahﬁes as a predicate offense for a crime of v101ence even o

. though- - o | _ RS

" It’s not a felony.

Yeah.
Because it’s not a felony.
Not in Massachusetts it’s not a felony, but I think it’s regarded for purposes of '

career offender enhancements as a felony conviction, or ctime of violence that _
satisfies the predicate. The facts of this case, the assault and battery conviction,
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COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

- count are the most recent: Virginia and Suffolk.

[t was a domestic case.

Well, essentially what happened was, they bumped a —the pre-sentence makes it
look like domestic but it wasn’t. They bumped a bumper of a car in front of them,
and the guy in that car came out and came after the fiancée. West intervened. A
neighbor called the police to defend West, because there was a social club across
the street. A bunch of guys piled out, and when the cops arrived there was more
yelling and shouting. West got locked up. Titiana was pushing a cop. And, you

know, it was one of those things.

Well, I'm just looking -- he’s the got the juvenile. stuff, he was convicted, but he’s
got an ABPO in Cambndge : '

But it’s beyond the -- it’s beyond the applicable time provisions because it’s — the
career offenders go back only ten years for the enhancements. So the ones that

=

This "92 one?
According to-

Ten years?

But he was released-

Yeah, I see that.

You see where he was released in 1996. So it’s just within the ten-year time

period.

[extended penod of silence]

COURT:

DEFENSE:

COURT:

DEFENSE:

They didn’t charge him with ABPO. Right?

Yeah they didn’t, and it was-
Which is really what it sounds like it was.

Right. And I think -- I'm not sure if they were originally charged that way and
then they reduced it, but that recitation of facts doesn’t read the same way the
police report does. The police report is, oddly enough, not as bad against the
defendant as the recitation by the probation officer is. The police report, you
know, says that he was flailing about, and then it’s almost an admission of
excessive force because they did kind of bundle him and mace him repeatedly,
and then when he was in the cell area he refused medical treatment but he was

obviously in agony, and that’s when he was-
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COURT:

- DEFENSE;

- COUR'I‘;

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

 DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

' DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

So if this is reduced, what does he get? Do you know?

Yeah, he does 15 to 21 months. The — let me get the sentencmg memorandum.

-15 to 21 months?

The guidelines call, well, [ mean it’s discretionary-

Tknow. Who's the sentencing judge?

Young.

Well, Young won’t give him the lower end.

Well, he’ll gis}e him something less than 262 to 327. 'Youngh-ied.thé case-
Right. So he knows. And what’s thé\ =gov'emment asking foi'? -

Well, they re lookmg for the current enhancement of 262 to 327. And ﬁ'ankly,
Judge, in my conversation with- -

Do you h;w_é, it that what they asked for?

That;s what they’re going to ask for today. The AUSA keeps calling me saying

‘have you been able to — he said, I know you’re not going to vacate Virginia, but

have you done anything in Mass., and I said, well, we’re still working onit. I

. think he frankly, Judge, is uneasy with this. I think everyone’s uneasy with it.

Well, when tﬁis goes up they’ré going to overturn me, you understand that?
I don’t think they’re going to appeal it. |

It was the same oﬂice; |

Not the same D.A.

I hope you’ré right ab0u£ that.

I think I am.

Because now they’re going to try it all over again.- That’s not going to make them
happy. Right?

He’ll plea, right after he’s sentenced.

He will?
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DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

COURT:

DEFENSE:

[2:51 am.]}

He’ll plea fo committéd time on advice and instruction of counsel.

Okay. [writing] Tell him it was an early Christmas present.
You are a just and wise woman. |
[laughs]

[laughs]. Thank you.

You’re welcome.

Matt West thanks you.
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EXHIBIT W



2010-Apr-01 02:54 PM SCDAO 6174428931

COMMONWEALTH OF MASSACHUSETTS

SUFEOLK, §5 ROXBURY DISTRICT COURT

CRIMINAL NO.: 9810 CR2855 249,24

Nacad

T_-

‘COMMONWEALTH A TRUE c{jPY A

)
. )
v, ;
MATTHEW WEST )

DEFENDANT’S MOTION 1O VACATE CONVICTION

Now cames the defendant, MATTHEW WEST and moves this Honorable Court to

vacate the convictions in the above-captioned cases. As grounds therefore, the defendant

avers that; :
| (1) The guilty plea was not made knowingly, telligently, and voluntarily.

Moreover, the plea colloquy was inadequate in that it was not in accordance with

. Chmmonwealth v. Femnandes, 390 Mass. 714 (ii 984), Commonwealth v. Foster, 368 Mass. .

100 {1975). . ,
(2) The guilly plea was not compliant with MR.C.P. 12(c)(3).
(3) The guilty plea should be vacated Pumuzm;f to Mass.R.Crith .P. 30(B) because

3/3

“justice may not have been done.”

" In further support, the defendant attaches and Incorporates the Memorandium of -

Law with supporting affidavits and exhibits.
WHEREI'ORE, the defendant’s motion should be allowed.

MATTHEW WEST,
By his attRypey,

—

- meé'tﬁy R ﬁlal’lerly
BBO# 557477
43 Bowdoin Street
Boston, MA.02114
(617) 227-1800
(617) 227-1844 FAX
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EXHIBIT X



McNeil, resbectﬁxlly submits this report on the status of the defendant’s efforts to vacate a prior

career offender enhancement at sentencing. : : _ l

7 o e g it

UNITED STATES DISTRICT COURT S
DISTRICT OF MASSACHUSETTS - gt

UNITED STATES OF AMERICA )
v. )  CRIMINAL NO. 06-10281-WGY S
o ) - ¥
MATTHEW WEST )

GOVERNMENT’S STATUS REPORT ON DEFENDANT’S :
"~ PRIOR STATE CONVICTION ) S .

The United States of America, by and through A,ssxstant United States Attorney John T.
conviction in the Roxbury District Court which qualifies as a predicate for the application of the ) D

On fhe date of sentencing inthis matter, September 24, 2007, the defendant informed the
Court that his 2001 convictions in the R&xbury District Court had been vacated that- morning by
Qu.incy Distric;: Court Justice Diane Moriérty.' A copy of the order allowing the defendant’s
motion was provided to the government several minutes before the sentencing hearing. See
Exhibit 2. Because the state court’s action appeared irregular, the gov{emmeﬁt requested .a
continuance of the sentencing hearing in this matter to determine the-procedure employed for

vacating the conviction and the state court’s basis for doing so.

'On October 2, 2001, the defendant pleaded guilty to assault and battery, res isting arrest,
malicious destruction of property, and disorderly conduct before Justice Moriatty in the Roxbury
District Court. See PSR 46 ; Exhibit | (docket sheet and complaint). Assault and battery and
resisting arrest qualify as “crimes of violence” for the applicability of the career offender
guideline and statute. See PSR 37. Since the time of West’s plea, Justice Moriarty has moved

to Quincy District Court.
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As set forth below, the record reveals that J ustice Moriarfy vacated West’s 2001
coﬁvictions after a brief ex parte hearing, and, in her own words, as “an early Chnistmas present”
for the defendant. She graﬁted West’s motion despité abknowledging that she would be
overturned by the appeals court, and despite tetling defense counsél that 'she was overturned
twice in July 2007 for granting nearly identical motions in other cases. She was peréuaded to

grant the motion in part because West’s counsel assured her that West would plead guilty to the

very same charges as soon as his federal sentencing in this case is concluded. The transcript of

the hé»ari'ng.re flects the tawdry reality of the “cottage industry” in vacéting prior state‘.;crzonevi_ctions
where guilty pleas are “treated like a Las Vegas marriage, to be annuiled when they become

Burdensome or incoﬁvenient.” United States v. Marsh, 486 F.Supp.2d 150, 159 (D.Mass. 2007).

The status of this matter 1s as follows:

On or about September 19, 2007, the defendant filed a motion in the Roxbury District
Court to vacate his 2001 convictions. See Exhibit 2. On September 21, 2007, the defendant
pressed his motion orally in the Roxbury District Coutt. See Exhibit 3 at 4. The Suffolk District
Attorney’s Office, representing the Commonwealth, objected to the motion. @ The judge
presiding in that session of the Roxbury District Court declined to act on the motion. Id.

On the moming of September 24, 2007, counsel for the defendant appeared in Quincy
District Court where Justice Monarty was sitting. See Exhibit 4 (hearing transcript). Justice |
Moriarty heard the motion ex parte; the Suffolk County District Attorney’s Office was not
notified of the hearing, nor was it present. Id.; Exhibit 3 at 4.

'During the bricf hearing, the defendant candidly admitted that the only reason he was

seeking to vacate his prior conviction was because it qualified him as a career offender in the
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.instant case. See Exhibit 4 at 4-5, 8. Counsel pressed the argument that, “this case speaks to -

what S wrong with the federal sentencing guldelmes ” Id. at 2 He not only told Justice Monarty

that the. Roxbuxy comnctlon was a predicate for the career offender appllcablhty, resultmg ina

- sentence of 262 months, but that if the court vacated the conviction West would face only 16-21

months under the United States Sentencing Guidelines. Id. at 4-5, 8. Defense counsel also
provided-a copy of West’s Presentence Report from the instant case to Justice Moriarty. Id

Counsel also admitt:ed‘th-at he had no evidence that West’s pﬁor plea colloquy was incomplete;

~moreover, Justice Moriarty stated “I always made sure that | di&it” Id. at 3. -Rather, counsel for

West argued that at the time of his plea he did not apprecnate that pleadmg guilty could subject

hlm to-a career offender penalty if he re-offended and was federally proseCuted. Id. at4.

- Counsel also argued that this Court was critical of the career offender sentencing guidelines, and

- that this Court was looking for “something to hang its hat on” to reduce the defendant’s federal

sentence. Id. at 2.

Justice Mofiar‘fy responded that vacating a plea for not advising a defendant of the future -

consequences of a conﬁction was improper and, “I just got tumedlover [on appeal] on doing
this.” -L(_i.. at4? She also wamed defense counsel that, “when this.goes up [on appeal], they’re
going to 0vertnm_ me.” Id.at 8. Defense cetrnsel told Justice Moriarty that he did not belieye
that the Commonwealth would appeal her decision. Id. Counsel also assured her that West
would plead guiity to the Roxbury charges again right after he is sentenced in federal court. Id.

Justice Moriarty granted the motion, stating, “Tell him [West] it was an early Christmas

? Justice Moriarty was reversed by the Massachusetts Court of Appeals on July 3, 2007,
in two cases in which she held ex parte hearings and vacated prior state convictions. ‘See
Commonwealth v. Gabriel Estrada, 868 N.E.2d 1259, 69 Mass. App. Ct. 514 (2007);

Commonwealth v. Jaime Estrada, 869 N.E. 2d 632, 69 Mass. App. Ct. 1110 (2007) (table).
. , ,
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present.” Id. at9.

On October 1, 2007, the Commonwealth filed a petition with the Single Justice of the -

Massachusetts Supreme Judicial Court seeking to vacate Justice Moriarty’s order and seeking an

~ ordér from the Single Justice directing Justice Moriarty not to conduct ex-parte motions to

withdraw guilty pleas. See Exhibit 3. The Commonwealth notified the Single Justice that this

Court has set a sentencing hearing for October 10, 21007, and is unlikely to grant an additional

continuance. The Commonwealth requested a decision from the Single Justice before that date.

In'the event that the Single Justice rules on the Commonwealth’s petition before the -

sentencing date .scheduled in this case, the government will. provide notice to the Court and to the
Probation Office. In the event that this Court goes forward with the defendant’s sentencing |
before the Single Justice acts, the government will file a motion for an upward
departure/deviation.

Respectfully 'submitted.,

MICHAEL J. SULLIVAN
United States Attorney

Date: October 2, 2007 By /o/ Joln T. McNed

JOHN T. MCNEIL
Assistant U.S. Attorney
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CERTIFICATE OF SERVICE

Suffolk,ss. = . '_ . ' » o Boston, Massachusetts
OctoberZ 2007

L, John T. McNeil, Assistant Umted States Attorney, do hcreby certify that thls document,

filed through ECF systém will be sent electronically to the registered participants as identified on

the Notice of Electronic Filing (NEF) and that paper- coples wxll be sent to those indicated as non
registered pammpants on this date. _ : .

' /4/ Jolu T, McNeid

JOHN T. McNEIL
‘Assistant U.S. Attorney -

s
-
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. et amy v
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EXHIBIT Y



COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT FOR SUFFOLK COUNTY

SUFFOLK, ss. _ No. SJ-2007- Z¥Z7;3

COMMONWEALTH OF MASSACHUSETTS,
Petitioner,

V.

'MATTHEW WEST,
Defendant-Respondent

COMMONWEALTH’ S PETITION PURSUANT TO G.L. c. 211, § 3
FOR RELIEF FROM AN EX PARTE ORDER VACATING A
CONVICTION BECAUSE IT WAS INCREASING THE DEFENDANT'S
FEDERAL SENTENCE

The Commonwealth of Massachusetts respectfully
requests that this Court vacate an ex parte order
issued by Quincy District Court Justice Diane Moriarty
vacating a conviction because it was increasing a
defendant’s sentence 1in federal district court. The
district judge acknowledged on the record that her
order would be overturned on appeal and that she had
just been overturned by the Appeals Court for a
substantially similar ruling, but nonetheless vacated
the conviction, without hearing from the Commonwealth,

to reduce the defendant’s federal sentence. As the

260



federal sentencing will occur before the Commonwealth
can thain relief from the Appeals Court, this Court’s
exercise of its authority under G.L. c. 211, § 3 is
necessary to prevent the district court from
frustrating proceedings in federal court.

I. BACKGROUND

On May 29, 2001, the Roxbury District Court
issued a complaint against the defendant, Matthew
West, for (1) assault and battery, in violation of
G.L. c. 265, § 13A; (2) malicious destruction of
property over $250, in violation of G.L. «c. 266,
§ 127; (3) resisting arreét, in violation of G.L.
c. 268, § 32B; and (4) disorderly conduct, in
violation of G.L. c. 272, § 53 (No. 0102CR2402)
(Exhibits 1, 3). v On October 2, 2001, the defendant
pled guilty to all charges before Justice Diane
Moriarty (Exhibits 1, 4) . The. district court
sentenced the defendant to ninety days in a house of
correction, suspended for eighteen months on the
assault and battery (Exhibit 1). The court sentenced
the defendant to probation for the other charges

(Exhibit 1).
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By 2005, the defendant was a close associate of
Boston Police Officer Roberto Pulido, one of a group
of Boston Police officers currently being prosecuted
in federal court for guérding drug shipments (Exhibit
7, at 1). As part of the federal investigation 1into
these police officers, a government cooperating
witness purchased cocaine from the defendant on
November 25 and December 17, 2005 (Exhibit 1, at o).

On September 13, 2006, a federal grand jury
indicted the defendant for two counts of distributing
cocaine, in violation of 21 U.S.C. § 841 (a) (1) (No.
06-10281) (Exhibit 6, at 2; Exhibit 7, at 6). On
March 22, 2007, a federal jury convicted the defendant
of both charges (Exhibit o, at 7; Exhibit 8).
Sentencing was set for September 24, 2007 (Exhibit 6,
at 7).

On September 19, 2007, the defendant filed a
motion in the Roxbury Division of the Boston Municipal
Court to withdraw his guilty plea, claiming (1) that
the plea colloquy was inadequate; (2) that the
defendant had not been warned of future federal
sentencing consequences; and (3) that the interests of

justice required withdrawal (Exhibits 9-10). On
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Friday, September 21, defense counsel and Assistant
District Attorney dJonathan Tynes went before Justice
Milton Wright, whereupon ADA Tynes objected to the
motion (Tr. 4). Justice Wright declined to act on the

motion because Justice Moriarty was the plea Jjudge

On Monday, September 24, defense counsel appeared
before Justice Moriarty, sitting in Quincy District
Court in Norfolk County (Tr. 1). The Suffolk County
District Attorney’s Office had no knowledge of this
hearing and was not represented.’ The district judge
asked defense counsel to relate the Commonwealth’s
position, but expressed no reservations about hearing
the matter ex parte (Tr. 4).

Defense counsel was fo;thright about his
purposes. He stated, “this case speaks to what’s
wrong with the federal sentencing guidelines” (Tr. 2).
He explained to the judge that the Roxbury conviction

was dramatically increasing the defendant’s

1 The Commonwealth believes that a Norfolk County
Assistant District Attorney was in the courtroom, but
it appears that the hearing was conducted at side bar.
The Norfolk Assistant District Attorney was not
authorized to represent the Commonwealth in a Suffolk
case in any event.
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presumptive sentence under the federal sentencing
guidelines (Tr. 1-2).

The district judge expressly stated, “I always
made sure that I did it [the plea colloquyl” (Tx. 3).
She also stated that she did not have to warn the
defendant of collateral consequences, such as future
federal sentencing enhancements (Tr. 4). She
acknowledged that the Appeals Court, two months
earlier, had reversed her in two cases for vacating
sentences under related circumstances: I just got
turned over on doing this. . . . I didn’t have to
tell them they might in the future have trouble with
federal guideline sentencing” (Tr. 4) . _See
Commonwealth v. Gabriel Estrada, 69 Mass. App. Ct. 514
(2007); Commopwealth V. Jaime Estrada, 69 Mass. App.

)

Ct. 1110 (2007) (table) (attached as Exhibit 5).

Defense counsel then expounded more on the harsh
sentence that his client was facing under federal law
(Tr. 6-8). The district judge stated, “Well, when
this goes up, they’re going to overturn me” (Tr. 8).

Defense counsel proffered that his client would plea

guilty as soon as the federal sentencing was completed
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(Tr. 8). The judge then granted the motion, endorsing
it as follows:

In the best interest of justice, motion
to vacate 1is allowed.

(Exhibit 9). She then instructed defense counsel,
“Trell him [the defendant] it was an early Christmas
present” (Tr. 9).

That same day, the defendant appeared in federal
court for sentencing and revealed that the Roxbury
conviction had been vacated (Exhibit 6, at 8).
Federal District Court Judge William Young expressed
his concern with what had occurred in state court:

Even on your, even on your calculus he's
facing a sentence of 15 to 21 months. And
if you look at my decision most recently in
United States v. Birkett[, No. 06-10139,
2006 U.S. Dist. LEXIS 60969, at *23 n.6 (D.
Mass. Aug. 21, 2007)], I did an upward
departure  where it wasn’t a prior
conviction, but I analogized to the prior
conviction situation, and I cited with
approval the statement by my colleague,
Judge Saylor, on the federal bench that this
vacating of state convictions has become
virtually a cottage industry.?

He then granted the United States  a continuance until

October 10, 2007, to address this new development,

2 Judge Young was referring to United States v. Marsh,

486 F. Supp. 2d 150, 159 (D. Mass. 2007) (discussing
the “deeply troubling” practice of vacating prior
state convictions to manipulate federal sentences).

265



over the defendant’s objection (Exhibit 6, at 8). It

is unlikely that Judge Young will allow a further

continuance.

II. THE COMMONWEALTH IS ENTITLED TO RELIEF UNDER G.L.
c. 211, s 3, AS ANY RELIEF AFTER FEDERAL
SENTENCING IN OCTOBER WILL FAIL TO REMEDY THE
DISTRICT COURT’S PURPOSEFUL INTERFERENCE WITH
FEDERAL SENTENCING.

General Laws c. 211, § 3, grants to the
Massachusetts Supreme Judicial Court “general
superintendence of all courts of inferior jurisdiction
. to correct and prevent errors and abuses therein if no
other remedy 1is expressly provided.” This Court

applies a two-part test to identify those exceptional

circumstances under which the Supreme Judicial Court

will exercise this oversight power. Forte wv.
Commonwealth, 418 Mass. 98, 99 (199%4); VEHtresco V.
Commonwealth, 409 Mass. 82, 83 (1991). The party
seeking relief must demonstrate (1) a substantial

claim of violation of his substantive rights, and
(2) error that cannot be remedied effectively under
‘the ordinary review process. Forte, 418 Mass. at 99;
Campiti v. Commonwealth, 417 Mass. 454, 455 (1994) .

The Commonwealth has an appellate remedy in the

form of a direct appeal to the Appeals Court of the
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district - court’s ruling. See Mass. R. Crim. P.
30(c) (8). That remedy, however, 1is not an effective
remedy. The defendant’s federal sentencing will occur
on October 10 (Exhibit 6, at 8). Even with maximum

expedition, the Appeals Court could not hear and
decide an appeal of the district court’s decision in
two weeks. As this Court explained 1in Planned
Parenthood League v. Operation Rescue, 406 Mass. 701,
708 (1990):

[Clertain substantive'rights may not survive

the delays inherent in the normal appellate

process. In certain circumstances, the

practical effect may be that these rights

are lost during the process of appeal and

review to which a party ordinarily must turn

for protection. The dilemma posed by such a

situation presents an appropriate case for

c. 211, § 3, review.

With the Roxbury conviction, the defendant is a
career offender under U.S.S.G. 4Bl.1 with a base level
offense of 34 in federal court. U.S.S.G. 4B1.1(b) (B).
Under U.S.S.G. 4B1.1(b), his criminal history category
is VI, resulting in a guideline range of 262 to 327
months.

Without the Roxbury conviction, the defendant’s

base offense level is based on the quantity of cocaine

he sold, and is 12. U.S.S.G. 2D1l.1(a)(3) & (c) (14).
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Under U.S.S.G. 4Al1.1, his criminal history score is
11, resulting in a guideline range of 12 to 18 months.

The federal sentencing guidelines, of course, are
now advisory. United States v. Booker, 543 U.S. 220
(2005) . In the First Circuit, however, the guideline
sentence must be the sentencing Jjudge’s starting
point. United States v. Jimenez-Beltre, 440 F.3d 514,
517-18 (lst Cir. 2006), cert. denied, 127 5. Ct. 928
(2007) . Any departure from the guidelines must be
justified by a reason proportionate to the amoﬁnt of
the departure. United States v. Thurston, 456 F.3d
211, 215 (1st Cir. 20006) ; see United States v.
D’Amico, Nos. 05-1468, 05-1573, 2007 U.S. App. LEXIS
18695, at *27 n.10 (1Ist Cir. Aug 7, 2007) (this
standard survives Rita v. United States, 127 S. Ct.
2456 (2007)) . Thus, the district court’s action will
affect the defendant’s federal sentence directly.

The district judge could hardly have made it more
plain that her reason for vacating the Roxbury
conviction was to reduce the defendant’s federal
sentence. She expressly rejected the defendant’s two
legal grounds for withdrawing the guilty plea (Tr. 3,

4) . Almost the entirety of defense counsel’”s argument
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regarded the federal sentencing consequences (Tr. 1-2,

A\Y

6-8). The judge even charécterized her ruling as “an
early Christmas present” for the defendant (Tr. 9).

Accordingly, once the federal sentencing occurs,
the district judge’s purpose in vacating the
defendant’s senténce will be accomplished, regardless
of the Appeals Court’s eventual decision. Any
appellaté remedy then will be ineffective to eliminate
the harm to the government from the district judge’s
interference with the federal sentencing of the
defendant.’

Furthermoie, the fact that the district judge
stated on the record that her decision would be
overturned on appeal demonstrates that appellate
remedies and even awareness that her actions are
illegal afe inadequate to deter her from issuing
decisions prejudicial to the Commonwealth (Tr. 8).

Similarly, her reversal in two separate cases for

vacating guilty pleas for defendants facing

* By contrast, if the defendant later obtains a
vacation of the Roxbury sentence on a valid ground, he
would be able to seek resentencing under 28 U.S.C.
§ 2255. Mateo v. United States, 398 F.3q 126, 133-36
(2005) .
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deportation was inadequate to persuade her to follow
the law (Tr. 4). Gabriel Estrada, 69 Mass. App. Ct.
514; Jaime Estrada, 69 Mass. App. Ct. 1110 (Exhibit
5). Only this Court’s correction in time to prevent

the district Jjudge from reducing the defendant’s

federal sentence will be adequate to persuade her to

follow the law in the future.
III. THE DISTRICT JUDGE’S HOLDING AN EX PARTE HEARING,

AFTER DOING SO ON TWO PRIOR OCCASIONS, REQUIRES
THAT HER RULING BE VACATED.

Any ex parte communication between a Jjudge and

w

one party is ‘contrary to the basic values of
fairness governing litigation under our adversary
system.’” Commonwealth v. Green, 52 Mass. App. Ct.
98, 101 (2001) (quoting Olsson V. Waite, 373 Mass.
517, 533 (1977)):; accord Perez v. Boston Housing
Auth., 379 Mass. 703, 741-42 (1980) . Furthermore,
both Code of Judicial Conéuct canon 3(B) (7) and Mass.
R. Prof’l Responsibility 3.5(b) prohibit ex parte
communications on substantive matters.

Here, the district judge heard a motion to vacate
a conviction without any representation from the

suffolk County District Attorney’s Office. Asking

defense counsel for his characterization of the
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Commonwealth’s position 1s not a legally .valid
substitute for the presence of opposing counsel (Tr.
4). The Commonwealth was never informed of the time
and place of‘the hearing nor afforded an opportunity
to argue the matter. This, in and of itself, should
be enough to require that the district court’s
decision be vacated.

Aggravating this matter, however, 1is the fact
that the same district 7judge has vacated convictions
ex parte twice before. In Gabriel Estrada, she
vacated an admission to sufficient facts “without
hearing from the Commonwealth.” 69 Mass. App. Ct. at
51e6. In Jaime Estrada, she allowed a motion to vacate
an admission to sufficient facts “without notice to
the Suffolk County prosecutor” (Exhibit 5, at 2 &
n.2). In the later case, the Commonwealth was nevér
informed of the judge’s decision and learned of it “by
happenstance” (Exhibit 5, at 3). The district judge
was well aware of thesé cases at the time she issued
the ex parte order in the instant case, as she

mentioned them on the record (Tr. 4).
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This district judge”s repeated record of allowing
ex parte motions to vacate convictions requires the

correction of this Court.

IV. THE DISTRICT JUDGE HAD NO LEGAL BASIS FOR
VACATING THE DEFENDANT’S CONVICTION.

The defendant provided three reasons for vacating
his conviction: (1) an inadequate plea colloquy;
(2) failure to warn the defendant of possible future
federal sentencing consequences; and (3) the intereéts
of justice. The district judge rejected the first two
grounds and granted the motion on the third theoxry
(Tr. 3, 4; Exhibit 9). On any of the three theories,
the decision had no legal basis.

A. A District Judge May Not Vacate A Conviction
To Interfere With Federal Sentencing.

As explained above, it is evident that the
district judge’s purpose 1in vacating the conviction
was to reduce the defendant’s federal sentence. One
may sympathize with the district judge’s opinion that
the federal sentencing guidelines are too harsh
(whether or not one shares that opinion), but a
judge’s ‘Vpersonal views regarding the wisdom or
propriety of a given law are irrelevant and undermine

the principle of separation of powers.” Commonwealth
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v. Quispe, 433 Mass. 508, 513 (2001). (judge dismissed
a case to avoid immigration consequences); accord
Commonwealth v. Rodriguez, 441 Mass. 1002, 1004
(2004) . The federal sentencing scheme created Dby
Congress and the federal judiciary is not - subject to a
state judge’s approval or disapproval.

Furthermore, actions such as the one taken here
evince .an unacceptable disrespeét for the federal
judiciary. Judge Young, subject to review by the
judges of the First Circuit, has plenary authority to
depart from the federal guidelines sentence 1if he
believes they result in an unfair result. Having
presided over the defendant’s trial, he is in the best
position to determine an appropriate sentence for the
defendant.

The disrespect of certain members of the state
judiciary toward federal sentencing has not gone
unnoticed by Massachusetts’s federal judges. As Judge
Dennhis Saylor stated,

Vacating state court convictions for
strategic purposes, particularly to avoid
federal sentencing consequences, has lately
become commonplace, if not routine. See
Julie Austin, Note, Closing a Resentencing

Loophole: A Proposal to Amend 28 U.S.C.
§ 2255, 79 S. Cal. L. Rev. 909 (2006)
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(discussing problem in context of habeas

corpus proceedings, and noting that
Massachusetts convictions are “particularly
vulnerable” to challenge) . Under the

hydraulic pressures of lengthy prospective
sentences in the federal system, the impulse
by defendants to vacate prior convictions 1is
entirely understandable.

Yet the process 1is nonetheless deeply

troubling. A felony conviction 1is, and
ought to be, a profoundly significant event.
its importance goes well beyond its

immediate consequences, such as punishment;
sentencing decisions in every jurisdiction
in the United States are driven 1in great
measure by the c¢riminal Thistory of the
defendant. Felony convictions should
neither be imposed nor overturned 1lightly,
and under no circumstances should they be
treated like a Las Vegas marriage, to be
annulled when they become burdensome or
inconvenient.

Vacating long-standing convictions for
strategic purposes also serves to erode
public confidence in the criminal Jjustice
system. If the process is perceived to be
readily manipulable, or even dishonest, the
damage to that confidence is likely to be
substantial indeed.

United States v. Marsh, 486 F. Supp. 2d 150, 159

Mass.

in August that he T“emphatically agrees.” Birkett,

2006

argues

2007). The federal sentencing judge here stated

U.S. Dist. LEXIS 60969, at *23 n.6. Comity

to be vacated to manipulate federal sentencing.

(D.

strongly for not permitting state convictions

274



16

B. — The Defendant Has Not Overcome The
Presumption Of Regularity In The Plea
Colloquy.

The defendant’s claim that the plea colloguy was
defective can be easily rejected; Where, as here, the
defendant “leaves his guilty plea unchallenged for a
lengthy period of time, so that the contemporaneous
record of the plea 1is 1lost,” the éresumption of
regularity aftaches, and the defendant’s plea colloquy
is presumed to have been proper. Commonwealth v.
Lopez, 426 Mass. 657, 661-62 (1998); Commonwealth v.
Wheeler, 52 Mass. App. Ct. 631, 638 (2001). A
defendant’s self-serving, conclusory affidavit is not
adequate to overcome this presumption. Lopez, 426
Mass. at 661-62; accord Commonwealth v. Grant, 426
Mass. 667, 669 (1998). This is particularly true
where “a defendant -seeks to question his plea colloquy
.only after becoming aware, usually several years after
the fact, of the «collateral consequences of State
convictions to possible sentence enhancement under

7

Federal law. Lopez, 426 Mass. at 663; accord
Commonwealth v. Pingaro, 44 Mass. App. Ct. 41, 50 n.13

(1997) .
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Furthermore, the defendant here does not even
assert in his affidavit that the plea colloquy failed
in any of its essential elements. Rather,.he merely
states that “[tlhe judge’s explanations to me in open
court were confusing” (Exhibit 9). In addition, the
fact that defense counsel represénted that the
defendant would plead as soon as his federal
sentencing was complete (Tr. 8-9) 1is Strohg evidence
that any confusion did not affect the defendant’s
decision to plead guilty. See Commonwealth v.
Rodriguez, 52 Mass. App. Ct. 572, 583 (flaw in
collogquy harmless where it was evident that the
defendant would have pled guilty regardless), rev.
denied, 435 Mass. 1107 (2001).

Finally, and most important, the district judge
stated on the record that, “I always made sure that I
did it” (Tr. 3). Her finding that her colloquy was

proper 1s unrebutted by any credible evidence, and

thus must be maintained.
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C. . The Defendant Did Not Need To Be Advised Of
Any Collateral Consequences, Such As The
Possibility of A Federal Sentencing
Enhancement On A Future Crime, To Tender A
Voluntary And Intelligent Guilty Plea.

The defendant argues that his guilty plea was not
voluntary and intelligent because he “was not made
aware that by pleading guilty to assault and battery,
Coupled with his prior record, he could subject
himself to future enhanced sentences based upon a
subsequent conviction pursuant to a career offender
designation” (Exhibit 10, at 3-4). As the district
judge found, the defendaﬁtvdid not need to be warned
of this possible collateral consequence (Tr. 4).

“Generally, under Massachusetts law, failure to
inform a defendant of collateral or contingent
consequences of a piea does not render a plea
involuntary.” Commonwealth v. Shindell, 63 Mass. App.
Ct. 503, 505, rev. denied, 444 Mass. 1106 (2005);
accord Commonwealth v. Fraire, 55 Mass. App. Ct. 916,
917 (2002). Consequences are collateral when they are
“‘not a sentence to a period of incarceration for the
crime in question but something that flows or may flow

secondarily from conviction or incarceration.”

Commonwealth v. Rodriguez, 52 Mass. App. Ct. 572, 578-
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79, rev. denied, 435 Mass. 1107 (2001). “The fact
that an entity outside the court decides . . . is the
very definition of a collateral consequence.”

Shindell, 63 Masé. App. Ct. at 505; accord Fraire, 55
Mass. App. Ct. at 918 ("it is the fact that such
consequences are handed down by 2 body entirely
separate from the court that accepts the guilty plea”
that makes them collateral). A federal sentencing
enhancement for a future crime falls comfortably into
the definition of collateral consequences. Three
entities outside the court are required to invoke the
consequence in this case: the federal prosecutors 1in
indicting the defendant, the federal Jjury in finding
the defendant guilty, and the federal district court
in sentencing the defendant and choosing to enhance.
Of course; the defendant’s decision to engage in drug
dealing was also a precondition of this consequence.
As the instant sentencing enhancement is a collateral
consequence, the defendant did not need to be aware of
it to tender an intelligent and voluntary plea in
2001.

The magnitude of the consequence is immaterial.

Collateral consequences include such weighty
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consequences as potential 1life imprisonment as a
sexually dangerous person, Commonwealth v. Cruz, 62
Mass. App. Ct. 610, 613 (2004), rev. denied, 443 Mass.
1103 (2005), eligibility for parole, Commonwealth v.
Santiago, 394 Mass. 25, 30 (1985), lJoss of sentence
deductions, Commonwealth v. Brown, 6 Mass. App. Ct.
844, 844 (1978), having to register as a sex offender,
Shindell, 63 Mass. App. Ct. at 238, and (except to the
extent statutorily altered by 'G.L. c. 278, § 29D)
deportation, Commonwealth v. Villalobos, 437 Mass.
797, 804 (2002).

Furthermore, the Appeals Court has repeatedly
held that defense counsel’s failure to advise a
defendant of a collateral consequence 1is not a basis
for withdrawing a guilty plea. Commonwealth V.
Monteiro, 56 Mass. App. Ct. 913, 913-14 (2002) ;
Fraire, 55 Mass. App. Ct. at 917-18. Indeed, even
affirmatively incorrect advice on a collateral matter
is an inadequate basis for withdrawal. See
Commonwealth v. Hason, 27 Mass. App. Ct. 840, 842-43
(1989) . None of the three theories advanced by the

defendant justify vacating the instant guilty plea.
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V. CONCLUSION

For the forgoing reasons, this Court should
vacate. the district court’s order and reinstate the
defendant’s conviction. Furthermore, this Court
should instruct the district judge not to conduct ex
parte hearings on motions to withdraw guilty pleas.

Respectfully submitted
FOR THE COMMONWEALTH,

DANIEL F. CONLEY
District Attorney
For the Suffolk District

EPH M. DETKOFF

Assistant District Attorney
BBO# 643409 ’
One Bulfinch Place
Boston, MA 02114

October 1, 2007 (617) 619-4070
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK,SS ROXBURY DISTRICT COURT
DOCKET #0102¢r2402

COMMONWEALTH I

V. ORDER

MATTHEW WEST

Upon review of a transcript of the September 24, 2007 motion hearing in the

above-entitled case and from an improved physical condition, I hereby vacate my order allowing

the Defendant’s Motion to Vacate Conviction and, instead, deny the defendant’s motion.

Dated: October 9, 2007

So Ordered,

Diane E. Moriarty
Associate Justice
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TRIAL COURT OF MASSACHUSETTS
DISTRICT COURT DEPARTMENT - QUINCY DIVISION
DENNIS F. RYAN PARKWAY
QUINCY, MASSACHUSETTS 02169
(617) 471-1650

ARTHUR H. TOBIN
CLERK- MAGISTRATE

MARKS. COVEN
FIRST JUSTICE

MICHAEL A, WALSH
CHIEF PROBATION OFFICER

October 9,2007

_ Criminal Clerk e

. BostonMunicipal-Court—

Roxbury Division

85 Warren Street
Roxbury, Ma.02119
HAND-DELIVERED

Re: Commonwealth v. Matthew West
Docket # 0102¢12402

Dear Sir or Madam:
Relative to the above-captioned criminal action, enclosed herewith please find my Order.
Kindly docket same.

Thank you in advance for your consideration in this regard.

Diafié E, Moriarty, Associate Justice
cc.( With enclosure)

cc:Suffolk County Assistant District Attorney Jonathan Tynes
Via Fax (617)619-4160 and U.S. Mail

Suffolk County District Attorney’s Office- Appellate Division
Via Fax (617)619-4160 and U.S. Mail
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TRIAL COURT OF MASSACHUSETTS
DISTRICT COURT DEPARTMENT - QUINCY DIVISION
DENNIS F. RYAN PARKWAY
QUINCY, MASSACHUSETTS 02169
(617) 471-1650

MARK S. COVEN
FIRST JUSTICE

cc: Timothy Flaherty, Esquire
Via Fax (617)227-1844 and U.S. Mail

Clerk, Supreme Judicial Court for Suffolk County
Via Fax (617) 657-1034 and U.S. Mail

Assistant United States Attorney, John T. McNeil
Via Fax (617)748-3974 and U.S. Mail

ARTHUR H. TOBIN
CLERK - MAGISTRATE

MICHAEL A. WALSH
CHIEF PROBATION OFFICER
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

Criminal No.
06-10281-wGY

”0

UNITED STATES OF AMERICA

V. SENTENCING EXCERPT

MATTHEW WEST

ERIE S O A

BEFORE: The Honorable william G. Young,
District Judge

APPEARANCES:

JOHN T. MCNEIL, Assistant United States
Attorney, 1 Courthouse way, Suite 9200, Boston,
Massachusetts 02210, on behalf of the Government

FLAHERTY LAW OFFICES (By Timothy R.

Flaherty, Esq.), 43 Bowdoin Street, Boston,
Massachusetts 02114, on behalf of the pefendant

1 Courthouse way
Boston, Massachusetts

October 10, 2007

THE COURT: Mr. Matthew west, in consideration of
the factors under 18 united States Code, Section 3553(a),
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the 1nfbrmat10n from the uUnited States Attorney, your

attorney, and the probation officer, this court sentences -

you, on each of the counts of eonviction, to 15 years in the
custody of the uUnited States Atforney General.

— The Court imposes upon you thereaf?er ten years of
supervised release; tﬁe Court imposes no fine due to your

inability to pay a fine; and the Court imposes a $200

spec1a] assessment.

Let me explain that sentence to you. The sting

operation here 1nvo]ved und1sputed $750 worth of coca1ne

" to'an undercover emp1oyed by the government. I 'm not

‘persuaded that your main 11ne of business was dea]1ng drugs.

In fact, however, none of this was a m1stake You are,
there is no doubt here that you are a career offender. vou
heve offended time and time again. You have dealt drugs 1in
the past. You've dea]t cocaine. You are and have been
1nvo1ved in v1c1ous assau]ts on law enfbrcement off1cers.
This Court has not 1mposed a 262.month sentence,
but instead has departed below that sentence to a sentence
of 180 months. “why? It certainly is not wrong to treat you
as a career offender. This~C9urt is satisfied that such an
offense -- such a sentence, 15 years;'in the custody of the

United States Attorney General, does in fact promote respect

for the Taw and acts as a general deterrence.

The Court nofes that such a sentence corresponds to
the statutory mandatory minimum for armed career criminal,
is above the average for those convicted in this district
for career offenses, and given all the 3553(a) factors is a
just and an appropriate sentence. ’

Page 2
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You will have credit toward that sentence from

September 15th, 2006.

vou have the right to appeal from any findings or % :
rulings the Court 6r the Jury has made against you. Should :
you appeal and should your appeal be successful in whole or
in part and the case remanded ybu'1] be resentenced before
another judge.

Mr. Flaherty, should an appeal be determined upon,
I want you to order such transcript as you may need from the
Court before filing, this Court, before filing your notice
of appeal because 1'11 turn it.around~immediate1y.

Do you understand?

MR. FLAHERTY: I dO}.

THE COURT: Now, T must make a comment. Now,
that's the sentence of Mr. West. Those are the reasons for
the sentence for Mr. west. But there are genefa]
institutional factors at play here and it's appropriate that
this Court comment on them because they are wdrking, they

have worked a change in this Court's procedures, and 1'11

use this occasion to announce these changes.
I've read the entire record provided to me of
proceedings in the courts of the Commonwealth with respect
to Mr. West as these events have unfolded. And this Court
does not sit in any respect to review the proceedings of the
courts of the Commonwealth of Massachusetts. For. eight
yvears I served as a justice in those courts. I took
hundreds of pleas as a justice of the Massachusetts Superior
Court. I have no pride of place by observing, and I believe ’
it to be the fact, I cannot recall an instance where I

Page 3
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'a11owed,or'a higher‘court a11owed a plea to be w1thdrawn

because T was somehow mistaken in the p]ea'co]}oquy.>.And~I

believe that to be the standard. Surely it is the standard

“of the justices of the Massachusetts Superior Court.

" Now, as a judge of the United States pistrict
Court, and I reflect only on my own conduct, nothing more,:
only on my oWn conduct, I confess that having gone over this
record, I am guilty of a stunning nai?étérwith»respect to
procéedings in the disfrict courts of the Commonwealth. And
I confess it never occurred to me that a justice of one of
the state. courts. would hold the detarminations by the united
States District Court in so 1itt]e'respect; I have‘writteh
in united States v. Green that the unconst1tut1ona1 '
mandatory sentenctng gu1de11nes that we follow in the

federal court had reduced the Judges of this Court to

mechanistic automatons. And that statement, while accurate
when written, is no 1onger accurate today As this-sentence
itself reveals, the sentence I imposed on Mr. West is the
sentence of this Court, this judge, acting with respect to
Mr. west ihdividua11y.

Second, it never oc¢ered,fo'me that, and for this
I take the blame, that a judge of the state court -- well, I
said tﬁat wrong. It never occurred to me that there coﬁ]d
be a deviation from the laws of the Comhpnwea]th. The laws
of the Commonwealth do not -- Mr. Flaherty acknow]edgés
it -- do not require an offender pleading guilty to be
advised of a1] the collateral consequences either in the
state system or federally. There is no state requirement of
that and no suggestion in the constitutional jurisprudence-

Page 4
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that that renders a plea less than knowing and voluntary.

And last, and really perhaps most important, it
simply never occurred to me, I bear full responsibility for
this, it never occurred to me that a conviction such as the
conviction that was vacated and then reinstated here could
be accomplished through an ex parte hearing. I never

thought of that.

And so I'm changing my procedures forthwith, as

follows. I'm probably the slowest judje, maybe in the

" nation, between the time of plea or conviction and the time

oﬁ;sentencing. And I adopted those policies in -the days

when under the mandatory sentencing guidelines I thought,
under those guidelines, plus the erroneous view of the First
Circuit, that once the three strikes sentence had been
imposed, 1if one of those strikes were later called a ball,
the Court could not revisit the issue. And I addressed that
in a case called united States v. Brackett and the stunning
injuétice of such an approach. B8ut that was the law.

That's not the law now. The Supreme Courf has
corrected that misapprehension and held that an offender
sentenced under any version of a three strikes law is

entitled to resentencing if one of those strikes is later

called a ball and the offender moves promptly for

reconsideration in the federal court.

That being so, while I will continue to continue
sentencings where an offender, well, for other reasons,
while I will continue to continue sentencings for other
reasons, I'm not engaging in any continuance of any sentence
in this Court so that the offender may seek to revisit prior
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state convictions. That will not be a ground of

continuance.

- Second, where a prior strike is later called a ball
and a resentencing is appropriate, 1'11 be expecting to ask

the nature of proceedings in the state court and to obtain

some genuine evidence of the nature of those proceedings

such as a transcript that shows that'the Commonwealth was at

7

. 1east heard by the state Judge who acted on the matter.

And, again, if that's true, I have no reason to second -guess

it. I will fully honor the considered determinations of my
'state court colleagues. 'I always have and I always will.

. But if it comes to my attention in the future that a

sentence has been vacated ex parte, I shall give the status

,of the proceedings the weight that seems to me appropriate

at that time.
A1l right. That's all that's necessary here.

Mr. west is remanded to the custddy of the Marshals.
MR. MCNEIL: Your Honor, just two qu1ck points --
THE COURT: Yes. '
MR.‘MCNEIL: -- if I may.

First of all, I didn't want to interrupt your

-Honor, but I believe the Department of Justice guidelines

‘requires, because of the extent of the departure that 1

lodge an ob3ect1on based on the unreasonab111ty of the
extent of the departure in this case.
A THE COURT: Your rights are of course saved.

And I realize that I neglected to set forth the

- specific requirements of Mr. West's supervised release. And

they are that he is prohibited from possessing a firearm or
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other dangerous weapon; he'll submit to the collection of a

DNA sample; participate in a program of substance abuse, not

to exceed 104 drug tests per year.

He's remanded to the customary of the Marshals.

Yes?

MR. MCNEIL: Just one other point, your Honor. And
I think, just a general, very quick point oh what the Court
had just mentioned. Yoﬁ know, this case has exposed a kind .
of underbelly of what haS been going on in the sta£g codrts.

THE COURT: 1I've taken the full responsibility for
my conduct in this case and I have explained the reasons why
my institutional approach to sentencing is changing
forthwith and the grounds thereof. 1It's not for me in any
way to review the proceedings in state courts and I'm making
no further comment on them, nor am I inviting any further
argument.

MR. McNEIL: Thank you, your Honor.

THE COURT: we'll recess. T know I have, I'm
overdue for a matter, but I need a brief recess. we'll
recess.

THE CLERK: All rise.  Court-is in recess.

(whereupon the matter concluded.)
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CERTIFICATE

I, ponald E. womack, Official Court Reporter for

the united States District Court for the District of

Massachusetts, do hefeby certify that the foregoing portions

.are a-true and accurate‘transchiption of my shorthand notes

taken in the aforementioned matter to the best of my skill

and ability. .

-

DONALD E. WOMACK
official Court Reporter
P.0. Box 51062
Boston, Massachusetts 02205-1062
womack@megatran.com
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US attorney raps Newton judge's ruling that reduces sentence for drug...  http://www .boston.com/news/local/articles/2007/10/04/quincy judg...

Tocal News

| SREAHER BOSTO!

vour connection to Thie Boston Globe

ASE Business Spoits  TYravel Yourbie QCars Jobs RealEstate Yellow Pages 1

Today's Globe Local Politics Opinion Magazine Education NECN Special reports Obituaries Traffic | Weather | Mobile
Advertisement

® HOME >

: NEWS >
LocAL Information
Quincy judge in flap over The Boston Slobe Apnt 1st or May 5th = 6- 8pm
sentence
US says she called ruling a 'present’ to dru . T . .
dofays s gap g Brandeis University

The Rabb School of Continuing Studies

By Shelley Murphy, Globe Staff | October 4, 2007 Division of Graduate Professional Studies

Outraged federal prosecutors accused a state judge yesterday of
trying to help a convicted drug dealer involved in a Boston police Call
corruption case evade federal sentencing guidelines by tossing out
one of his prior corvictions, then advising his lawyer to "tell him it was
an early Christmas present."

US Attorney Michael J. Sullivan said District Court Judge Diane E. LATEST LOCAL NEWS
Moriarty dismissed Matthew West's 2001 conviction for assaut and
battery during a session in Quincy District Court on the morning of » More local news

Sept. 24, without any prosecutors present.
BOSTON.COM'S MOST E-MAILED

Prosecutors said they were stunned when West showed up in federal

court for his sentencing on cocaine charges later that afternoon and  )Fifty thousand dollars
his lawyer announced that his old conviction had been dismissed, o Wvhere the grass really is greener
meaning that instead of facing 21 to 27 years in prison on the federal ¢ »Colleges in Massachusetts and New England that
charges, he would face less than two years. cost more than $50,000
* MRobot event offers glimpse of secret project
“This conduct by the state judge calls into question the integrity of e »Harvesting hope from a giving tree
judicial proceedings," said the statemert from Sullivan, whose office
got West's sentencing hearing postponed until Oct. 10 while staff »See full list of most e-mailed
members investigate Moriarty's ruling. He added that it appeared SEARCH THE ARCHIVES
Moriarty was participating in an effort by West's lawyer to keep a 1 @

federal judge from considering West's prior record at sentencing. SO R TRE T T T C::RZI) 5((

But West's lawyer, Timothy R. Flaherty, fired back that federal O 7re0,
prosecutors have been trying to punish West unfairly because he o

refused to cooperate in an ongoing investigation into police corruption <HMED,

and are now trying to intimidate Moriarty for exercising her discretion © 3owri ey
to dismiss the old conviction. - G 1 oA P rORY

OsicrHinn
"They have taken her jocular remarks totally out of context, attempting no rvDIRIRSHROM

to assign some sinister motive behind her order, which was made
entirely within her lawful discretion and in the very best interest of ADVERTISEVENT
justice," Flaherty said. i

. . Advertisement
Joan Kenney, a spokeswoman for the Massachusetts trial court, said

it would be inappropriate to comment because the case is pending.

A single justice of the Massachusetts Supreme Judicial Court is
weighing a petition that the state filed Monday, seeking to reverse
Moriarty's ruling.
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US attorney raps Newton judge's ruling that reduces sentence for drug...

police officers, who were arrested in Juy 2006 on charges of

on federal charges.

officers mingled with drug dealers and prostitutes.

he has refused.

and just member of the trial court.”

way for a much lengthier sentence.

his petition after a hearing in which Suffolk County prosecutors

original case.

and was not aware it would carry dire consequences.

going to overturn me."”

guilty to the old charges again, rather than go to trial.

because of looming federal sentences were "like a Las Vegas
marriage, annulled when they become burdensome."s

© Copyright 2007 Globe Newspaper Company.
412»

More from Boston.com

20f3

West, 38, of Saugus, was convicted by a federal jury in March of two
counts of cocaine distribution for arranging the sale of 21 grams of the
drug to an FBI informant. The same informant was involved in an FBI
sting that led to cocaine-trafficking charges against three Boston

protecting truckloads of cocaine for agents posing as drug dealers.
One of the officers, Carlos Pizarro, recently pleaded guilty, and the
other two, Roberto Pulido and Nelson Carrasquillo, are awaiting trial

Pulido, the alleged ringleader, was accused of running after-hours
parties with West in Hyde Park, where uniformed Boston police

Flaherty said prosecutors pressured West to cooperate in the ongoing
probe, insisting he must know which officers attended the parties, but

"They want him to testify against police officers," Flaherty said. "The
US attorney's office tried to intimidate Matt West, and he wouldn't
cooperate, and now they want to punish him for it. And now they're
trying intimidate Judge Moriarty, who is a well-respected, learned,

Under federal sentencing guidelines, a defendant with at least two
prior convictions for certain offenses may be treated as a so-called
career offender when facing new charges in federal court, paving the

Federal prosecutors said Flaherty urged Moriarty to vacate West's
2001 conviction after a Roxbury District Court judge refused to rule on

objected to it. They said Flaherty then appealed to Moriarty during an
ex parte hearing, with no prosecutors present. Flaherty disputed that,
saying that a Norfolk County prosecutor was present before Moriarty.

Flaherty said he urged a Roxbury District Court judge on Sept. 21 to
dismiss West's assault and battery conviction, then was directed by
the court to file his motion with Moriarty, who had presided over the

Flaherty said West was accused of shoving someone after coming to
the aid of his girlfriend, who was attacked following an auto accident.
He said West never should have pleaded guilty to the assault charge

In a filing in federal court, Assistant US Attorney John T. McNeil said a
transcript of the hearing before Moriarty indicated that she knew it
was improper to vacate a plea for not advising a defendant of the
future consequences of his conviction. According to a transcript cited
by McNeil, Moriarty also said her decisions had been reversed for
similar rulings, and predicted, "when this goes up [on appeal] they're

But, according to McNeil's filing, Flaherty told Moriarty that if the
appeals court later reversed her decision, then West would plead

"The transcript of the hearing reflects the tawdry reality of the 'cottage
industry’ in vacating prior state convictions,” wrote McNeil. He cited
another federal judge, who said that state convictions that are vacated

hitp://www .boston.convnews/local/articles/2007/10/04/quincy_judg,..
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U.S. attorney rips Quincy judge over ‘present’ to criminal

By Mike Underwood | Thursday, October 4, 2007 | http:/fwww.bostonherald.com | Local Coverage

us. Attorney Michael Sullivan slammed a Quincy judge for giving an afleged career criminal an early “Christmas
present” by quashing an earlier conviction, allowing the crook to dodge a tougher sentence in a pending federal court
case.

Matthew West was due to be sentenced as a “career offender” in federal court because of prior convictions for
violence and drug offenses here and in Virginia.

But in an “outrageous maneuver” on the morning of the sentencing on' Sept. 24, West's attorney obtained an order
from Quincy District Court Justice Diane Moriarty vacating a 6-year-old conviction for assault and battery, meaning
West no longer qualified as a career offender.

The move was made without notifying Suffolk District Attorney Daniel F. Conley, his office said. West had been
previously convicted in Roxbury. ' v

Moriarty Was caught on audio tape telling West's attorney his client should consideér it “an early Christmas present.”

“This conduct by the judge calls into question the integrity of judicial proceedings,” said Sullivan, adding it prevented |
‘afederal judge from dishing out a proper conviction later that day. ‘

West would have faced 262 months behind bars if sentenced as a career offender in federal court, but after his past
conviction was vacated he faces only 21 months in prison at most.

The move was part of a plea bargain that wbuld see West plead guilty to drugs possessioh charges when he
returned to the district court, according to Sullivan’s office.

~ Sullivan said the commonwealth has filed a motion in state court seeking to vacate Moriarty’s order.

“This is a tactic that we see from time to time which defendants use to lower the federal sentences they face by
having convictions vacated,” said Jake Wark, spokesman for Conley.

. m

Article URL: http:llwww.bostonhéra@.cqmlnewélrggionallgenérallview.bg?articleid='1 03591 6

» il
&
3
H

Don't miss it.

-

- Contactus | Print advertising | Online advertising | Herald hiéfory | Newstips | Electronic edition | Browser
. - upgrade | Home delivery | Herald wireless: : :

© Copyright by the Boston Herald and Herald Media.
No portion of BostonHerald.com or its content may be reproduced without the owner's written permission.

0.018668 : cached : tol.heraldinteréctive.com
loc1035916_2007-10-03.23:01 :07 _text_ 1.0 0

298
http://www.bostonherald.com/news/regionaUgeneraI/view.bg?articleid=1 035916&farmat= 10/4mn07



Judge rescinds decision to dismiss assault conviction - The Boston Globe http://www.boston.com/news/local/massachusetts/articles/2007/10/1...

voyageprrve.com
Cljaafw inited !

Click here

your connection to

Home [News| ASE Dusiness Sports Travel Yourblife Cars Jobs ReslEstate Yeflow Pages I
Today's Globe Local Politics Opinion Magazine Education NECN Special reports Obituaries Traffic | Weather | Mobile
Advertisement

® HOME >
® NEWS >
® | OCAL >
® MASS.

Judge reverses herself on The Baston Glode
conviction

Prosecutors fought to have defendant face

Brandeis University
tougher penalty

The Rabb School of Continuing Studies
By Shelley Murphy, Globe Staff | October 10, 2007 Division of Graduate Professional Studies

In an abrupt about-face yesterday, a Quincy District Court judge o™
rescinded her decision to toss out the prior assauit conviction of a ¢ ParF time Gradu_ate Programs .

drug dealer who was snared in a Boston police corruption » Online and Evening Courses Available
investigation. b

Judge Diane Moriarty had been berated by federal prosecutors for

dismissing the 2001 assault conviction of Matthew West during a LATEST LOCAL NEWS
Sept. 24 hearing, saying it was "an early Christmas present.” » More local news
Federal prosecutors complained that it allowed West to dodge BOSTON.COM'S MOST E-MAILED

federal sentencing guidelines that call for tougher sentences for
repeat offenders.

PFifty thousand dollars

"Where the grass really is greener

Yesterday, Moriarty issued a one-sentence ruling saying that, based *Colleges in Massachusetts and New England that
on review of the transcript of the September hearing and "an cost more than $50.000

improved physicai condition," she was vacating her order that would »Robot event offers glimpse of secret project
have overturned West's prior conviction for assault and battery. o Marvesting hope from a giving tree

The judge could not be reached by telephone yesterday at the Quincy : :
courthouse. But a statement released by the Massachusetts District '2:‘;2:‘.":5.:1_?; T;‘s:tH?\-lE:lled
Court Administrative Office last night indicated that Moriarty was il
when she issued the decision. I f

$ @ GEHMRUEMMGTHI 11 1 IDBHCRZ ) 5( (

"While in session on Sept. 24, 2007, Judge Moriarty experienced

significant chest pain, nausea, and lethargy," the statement said. C 7ron,

C cHanon,
"She continued to work until shortly after noontime, when her @ 3oWicDy
condition caused her to leave the courthouse and be taken to the G
emergency room of a local hospital, where she was admitted."” o ’8 D’lmi':'l 'IPITOW

Joan Kenney, a spokeswoman for the Massachusetts trial court, said M0LREHMDEIRNPOA
she didn't know Moriarty's current condition or whether she has taken
a leave from the bench. ADVERTISEMENT

A single justice of the Massachusetts Supreme Judicial Court held a  Advertisement
hearing yesterday on a request by Suffolk District Attorney Daniel

Conley's office to reinstate West's conviction. The higher court was

still weighing the decision when Moriarty reversed herself and

rescinded the earlier decision.

As a result of the reinstated conviction, West, 38, of Saugus, could
face up to 27 years in prison when he is sentenced today by US
District Judge William G. Young on cocaine distribution charges,
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instead of less than two years.

Under federal sentencing guidelines, a defendant with two or more
prior convictions for certain crimes involving drugs or violence may be
considered a career offender and face significantly more time in
prison than a first-time offender.

In West's case, his 2001 assault-and-battery conviction in Roxbury
and an earlier cocaine distribution conviction in Virginia, when he was
22, qualified him as a career offender under federal guidelines.

At age 16, West was convicted in two separate cases of assault and v e

battery with a dangerous weapon, but those juvenile offenses did not ﬁ R .
trigger the harsher sentence. & Cambridge SaVIng:agfgk
Hirking

Memter FDIC Member OIF

"I have the utmost respect for Judge Moriarty, and | think she had it
right the first time," said West's lawyer, Timothy R. Fiaherty, who
argued that West was not properly advised of his rights when he
pleaded guilty to assault and battery in 2001 for shoving someone
following a car accident in Roxbury.

Flaherty, whose motion to vacate West's prior record was granted by
the judge in the morning, said, "Judge Moriarty appeared fine to me,
but 1 don't know what happened after | left.”

West was convicted by a federal jury in March of two counts of
cocaine distribution for arranging the sale of 21 grams of the drug to
an FBI informant.

The same informant was involved in an FBI sting that led to cocaine
trafficking charges against three Boston police officers, who were
arrested in July 2006 on charges of protecting truckloads of cocaine
for agents posing as drug dealers.

West was accused, along with one of the indicted officers, Roberto
Pulido, of running an after-hours club in Hyde Park, where uniformed
officers fraternized with drug dealers and prostitutes. Flaherty
accused prosecutors of pushing for an unjustly harsh sentence for
West because he refused to cooperate in the probe or identify
corrupt officers.

But US Attorney Michael J. Sullivan said that West was indicted and
convicted on the strength of the evidence against him and deserved to
serve more time in prison because of his criminal record.

"It will significantly undermine the public's confidence in the criminal
justice system if they believe state convictions can be so easily
manipulated by a defendant,” said Sullivan, adding that prosecutors
did not believe there was any legal basis for Moriarty to vacate
West's prior conviction.

"It was just to frustrate a federal judge from having the benefit of the
full state record,” the US attorney said.»
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Judge chastised for vacating  @he #oston Slobe

assault conviction

'‘Deviation from laws of Commonwealth’ B d S Y
randeis University

The Rabb Schoo! of Continuing Studies

A prominent federal judge issued an angry rebuke yesterday against Division of Graduate Professional Stadies

his counterpart in the state district court, adding another extraordinary '

twist in the now failed attempts of a repeat convict to sidestep a
lengthy prison term under the career criminal statute.

By Jonathan Saltzman, Globe Staff | October 11, 2007

"It never occurred to me that there could be [such] a deviation from
the laws of the Commonwealth,"” US District Court Judge William
Young said at a sentencing hearing. His ire was directed not at the
convicted drug dealer before him, but at Quincy District Court Judge
Diane E. Moriarty, who last month vacated a previous state conviction More local news
against the defendant without prosecutors present. -

LATEST LOCAL NEWS

BOSTON.COM'S MOST E-MAILED
Moriarty's Sept. 24 decision to rescind a previous assault conviction

against Matthew West, who was awaiting sentencing on a federal o Fifty thousand doliars

drug charge, would have spared him designation as a career criminal ® »\here the grass really is greener

and a longer prison term. According to transcripts, she told West's * »Colleges in Massachusetts and New England that
lawyer to tell his client that "it was an early Christmas present.” cost more than $50.000

* »Robot event offers glimpse of secret project

While Young never mentioned Moriarty by name, his criticism clearly o YHarvesting hope from a aivi
referred to her decision, which would have reduced West's maximum rvesting hope from a giving tree
prison time from 27 years to less than two. »See full list of most e-mailed

SEARCH THE ARCHIVES

Young said it never occurred to him that a state judge would display .
"so little respect” for court proceedings by ruling without consulting
Suffolk County prosecutors. $ @ GEHMERURVIMCEHI 11 1HDUHGRZD 5 ( (

"I confess that having gone over the record, | am guilty of a stunning G 7rmd
naiveté," said Young, a Superior Court judge from 1978 to 1985, who <MD,
sentenced West yesterday to 15 years in prison for his March @® 3DW1 DY
conviction on two federal counts of distributing cocaine. C 7 DAl 1PRONY

CoeirH

The rare public rebuke was the latest development in the topsy-turvy -

case in which Moriarty rescinded her reversal Tuesday, under
pressure from federal prosecutors. A spokeswoman for the state
court system said Tuesday night that Moriarty had experienced ADVERTISEMENT
"significant chest pain, nausea, and lethargy" in court when she tossed
out West's conviction and was taken to the emergency room later that Advertisement
day.

Yesterday, Joan Kenney, a spokeswoman for the state courts, said
Moriarty took a medical leave Tuesday. Kenney did not say why or for
how long.

As a result of Moriarty's initial dismissal of the conviction, Young said
he would change procedures for sentencing federal defendants who
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are waiting to see whether they can get minor state convictions
thrown out to avoid being labeled career criminals.

Moriarty vacated West's 2001 assault conviction after his lawyer
argued that West had not understood the implications of his guilty plea
if he was later convicted of a federal crime.

Her ruling would have enabled West, snared in a high-profile Boston
police corruption investigation last year, to avoid a much harsher
sentence under the three-strikes provision for career criminals. But
after US Attorney Michael J. Sullivan accused Moriarty of subverting
judicial proceedings, she abruptly reinstated the conviction. In a
one-sentence order Tuesday, she said she had changed her mind
after reviewing a transcript of the hearing and after experiencing "an
improved physical condition." She did not elaborate.

Moriarty, who ran unsuccessfully for mayor of Boston in 1993 as a
Republican and was appointed to the bench in 1998, could not be
reached for comment.

The sentence Young issued yesterday was less than the nearly 22
years recommended by Assistant US Attorney John T. McNeil. But it
was far longer than the one or two years that West would probably
have received if Moriarty had not reversed herself, said his lawyer,
Timothy R. Flaherty. West was convicted in March of selling about 18
grams of cocaine to an FBI informant.

Young said he had no doubt that West was a career criminal who
deserved a long sentence.

"I'm not persuaded that your main line of business was dealing drugs,”
Young told the defendant. But, he went on, "you . . . have been
involved in vicious assaults on law enforcement officers. . . . It
certainly is not wrong to treat you as a career offender.”

West's criminal record included two previous convictions for selling
cocaine and three assaults on police officers, although not all of them
took place in the time span required to trigger designation as a career
criminal, prosecutors said.

A cocaine distribution conviction in Virginia when West was 22, the
2001 assault-and-battery conviction in Roxbury for shoving someone
after a car accident, and his March cocaine conviction triggered the
career criminal statute.

The FBI informant to whom he arranged the sale of cocaine was
involved in a federal sting that led to cocaine trafficking charges
against three Boston police officers. The officers were arrested in July
2006 on charges of protecting truckloads of cocaine for agents posing
as drug dealers. Flaherty said prosecutors wanted a stiff sentence for
West because he refused to cooperate in the investigation.

Flaherty told Young that Moriarty vacated his client's conviction out of
a sense of fair play. The amount of cocaine involved in West's federal
conviction would have carried only a three-year sentence in state
court, he said. Flaherty said he conveyed to Moriarty the objections he
knew that Suffolk County prosecutors had. He also said a Norfolk
County prosecutor was present.

William J. Leahy - chief counsel for the state public defender agency,
who was not involved in the case - said yesterday that state judges
are right to consider requests to vacate relatively minor convictions
because federal prosecutors leverage those cases to obtain
excessive sentences.

"The sentencing system currently in effect in the federal courts is
disgraceful," he said.

Young, however, said the actions of Moriarty, who presided over
West's 2001 assault case in Roxbury District Court, reflected
"institutional issues" for the state courts to deal with.
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As a result of Moriarty's actions, Young said, he will no longer
postpone sentencing federal defendants who are seeking to have
state convictions thrown out, a relatively common request.

Such defendants can ask the federal court to resentence them later if
they succeed in getting state convictions dismissed. But Young said
he would now insist on transcripts from those proceedings to make
sure that state prosecutors had a chance to object.

Jonathan Saltzman can be reached at jsaltzman@globe.com.»
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It is a tactic that law enforcement authorities say has gone too far:
Defense lawyers are rushing into state courts to toss out old convictions
for clients who face new federal charges, in sometimes-successful C ram,

attempts to avoid sentencing guidelines designed to severely punish O <MD,
“career criminals. ~

© 30w 1D,V
Suffolk District Attorney Daniel Conley said that routinely one of his O / D1 IPRORY

assistants is summoned to court because a defense attorney is trying to  C e
vacate an old criminal conviction on behalf of a federal defendant facing M0 RHMDEKIPSEROM
a tougher sentence because of past misdeeds.

. . ADVERTISEMENT i
The legal wrangling repeatedly pits state and federal prosecutors trying ‘
to enforce a congressional mandate for career criminals to get long Y e—
sentences against defense lawyers hoping to avoid penalties they argue
are harsh.

In the middle are the judges, some frustrated by federal sentencing
guidelines they view as too rigid and, in some instances, unfair.
Sometimes, state judges have granted the request, wiping out old
criminal convictions and preventing federal judges from treating such
defendants as repeat offenders.
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question that there are a number of people out there that try to

than two years.

exceeds the crime.

guilty in district court cases that are resolved hastily without

prior cases to see whether they were valid.

solely to get around federal sentencing guidelines.

considered at sentencing.

after just four years because he no longer qualified as a repeat

and had not been properly advised of his rights.

course on sentencing, said the rigidity of the federal sentencing

judges to reexamine old convictions.

often meaning many more years behind bars for subsequent

a defendant with a violent history who recently shot his wife.

records do not merit such harsh sentences.

2 of 4

"It's a serious problem," said US Attorney Michael J. Sullivan, who
estimated that his office handles dozens of cases each year in which
federal defendants move to toss their old state convictions. "There's no

undermine the federal sentence by having a state conviction vacated.”

The practice was spotlighted last week when prosecutors berated
Quincy District Judge Diane Moriarty, who had vacated the 2001
assault conviction of a drug dealer just hours before he was to appear
in federal court for sentencing. "Tell him it was an early Christmas
present,” she told the defendant’s lawyer, according to a transcript.
Moriarty later reinstated the conviction, and the drug dealer received a
15-year sentence for a crime that otherwise would have carried less

Judges and lawyers say the practice has been going on for years.

Defense lawyers say they have an obligation to attack old convictions
because federal prosecutors are using them as a weapon to obtain the
maximum penalty against the defendant, even when the punishment far

"This is not some type of technicality or lawyer's trick," said Miriam
Conrad, a federal public defender. She said defendants often plead

consideration because that strategy results in probation or short jail
sentences. She said that when those old convictions suddenly come
back to haunt defendants in federal court, her office reexamines the

But Conley said a problem arises when judges toss old convictions

"They should be done with a great deal of scrutiny and not done
cavalierly," said Conley, adding that prior misconduct should be

The case of Elvin Mercado is particularly vexing to federal prosecutors.

Mercado, a reputed leader of a Lawrence-based gang, Immortal
Outlaws, had initially been sentenced to 15 1/2 years on federal heroin
trafficking charges because of a prior record for drug dealing. But in
February, a federal judge slashed Mercado's sentence and set him free

offender. A Lowell District Court judge had vacated Mercado's two
1994 heroin convictions after his lawyer argued that Mercado, then 17,
had been suffering from mental illness and a heroin addiction at the time

US District Judge Nancy Gertner, who teaches a Yale Law School

guidelines, which can trigger "extraordinary consequences" for someone
with a history of relatively minor offenses, is putting pressure on state

A federal defendant with two or more prior convictions for certain
crimes involving drugs or violence is considered a career offender -

convictions. Gertner said the career offender category is overly broad
because it makes no distinction between a defendant who, for example,
received probation for two minor convictions committed years ago and

"If [federal] judges were truly exercising discretion in sentencing career
offenders, it might take the heat off state courts," said Gertner. She
added that federal judges should, and sometimes do, use their authority
to depart from federal sentencing guidelines in cases where prior

The US Sentencing Commission is reexamining the career offender
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guidelines, Gertner said.

Federal sentencing guidelines are advisory, but judges rely on them to
determine the sentencing range for a defendant, based on the crime
and the person's history. Prior convictions may also trigger minimum
prison terms, which can double a sentence and, in some drug cases,
bring a prison term of life without parole.

Lawyers "certainly have the right to bring the motion and say that the
conviction was not valid," said Dorchester District Court First Justice
Sydney Hanlon. "The way you look at it is affected by how old it is and
the context in which it's brought up.”

Hanlon estimated that she receives several motions each month to
vacate convictions. Often, defendants contend that they pleaded guilty
without being aware of all their rights. For example, defendants, through
their lawyers, may contend judges never questioned them about their
understanding of the elements of the crime.

Hanlon said she has granted motions to set aside convictions from the
1980s and early 1990s because she knows that certain district court
judges did not properly advise defendants of their rights then. Requests
to vacate more recent convictions are less successful, she said.

Gordon L. Doerfer, who retired in August as a justice on the
Massachusetts Appeals Court, said motions to vacate convictions are
"hard cases to win" and the burden is on the defendant to prove the
conviction was not valid.

The appeals court has ruled that a defendant cannot get a conviction
vacated just for being unaware that the prior record could be a
detriment in a subsequent criminal case.

Middlesex District Attorney Gerard T. Leone Jr., a former federal
prosecutor, said his office tries to uphold convictions. "What's
unacceptable is to consider overturning a state conviction just because
you're trying to avoid a federal charge and a corresponding sentencing
guideline," Leone said.

But William Leahy, chief counsel for the state's public defender agency,
said lawyers do not try to toss convictions without good cause.

"Nobody is saying that state judges should consciously attempt to
undermine the federal sentencing system," he said. "What judges should
do is carefully scrutinize that underlying conviction to be sure . . . the
process that led to it was fair."

Shelley Murphy can be reached at shmurphy@globe.com.=
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Judging the judge

No one on the Commission on Judicial Conduct is talking, but a recent exchange between a
state judge and a criminal defendant seeking to avoid a stiff federal sentence has some
lawyers wondering aloud if disciplinary action before the CJC is in the judge's future.

District Court Judge Diane E. Moriarty managed to rile U.S Attorney Michael J. Sullivan,
Suffolk County District Attorney Daniel F. Conley and U.S. District Court Judge William G.
Young on Sept. 24 when she vacated the 2001 sentence of Michael West.

The decision to vacate was made
ADVERTISEMENT .. after Boston-defense atforney _
- ' Timothy R. Flaherty told Moriarty his
client was facing nearly two decades
behind bars as a resultof the 2001
sentence for assault and battery.
Without that conviction, Flaherty told
the judge, West was looking at less
than two years in jail. '

A transcript of the hearing indicates

that, amid laughs, Moriarty said to

Flaherty: "OK. Tell him it was an early

Christmas. present." However, before
Supreme Judicial Court Justice Margot G. Botsford even got to hear the case as a single
justice, Moriarty reversed her earlier decision. :

Two law enforcement officials familiar with the case tell Lawyers Weekly that plans are under
way to file a formal complaint against Moriarty with the CJC.

A former CJC staffer, who asks not to be identified, cites the absence of a Suffolk County
prosecutor at the hearing as a potential violation of judicial canons governing a litigant's right to
be heard. And, the staffer says, the judge ‘s statements could also be found to have violaﬁed
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canons prohibiting a judge from showing bias and a lack of imparti-aiity.f -
' Sullii(an believes that the judge ‘s conduct calls into question the integrity of judicial p‘rowedings;*

"{lf] provides the appearance that a state court judge has, by giving a defendant a ‘Christmas
present;’ participated in an effort to keep a federal court judge from considering ... a proper and
- valid prior state court conviction,” he says in a written statement. "It is deeply troubling that a
- judge would do this." :

In his federal courtroom, Young said at West's sentencing it never occurred fo him that a state
judge would display "so little respect” for court proceedings by ruling without consulting Suffolk
County prosecutors, The Boston Globe reported. o . .

cJC EXec(fiive Director Gillian E. Pearson would not confirm whether a complaint had been
filed. T S

' Bos,tén attorney Joseph D. Steinfield, who has,repiesented _tiie commission as special counsel

on several occasions, says the case demonstrates the care judge s must take when speaking:
from the bench. . -~ T o o S -

"Judge s are in a tough spot in terms of what they should and should not say," he notes. "And.
_while the job of the ... commission is not to serve as monitors of judicial remarks, when you have
a federal judge and others speaking out like you have here, it is certainly understandable that
someone could think the commission should take a look at-it." ' :
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