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PROCEEDI NGS

THE HEARI NG OFFI CER.  Good nor ni ng,
everyone.

MR. NEFF: Good nor ni ng.

MR, ANGELI NI : Good norning, your Honor.

THE HEARI NG OFFICER. My nane is Bertha
Josephson. |I'mthe Hearing Oficer conducting the
hearing in this nmatter.

Before we begin, let ne just ask those of

you who are observing and who are not

participants -- if you're not a witness or one of
the attorneys engaged in the matter -- kindly
di sabl e your video so that you will not appear on

the screen. Thank you.

Al right.

Again, we're ready to proceed in the
matter, and this is the hearing on Conm ssion on
Judi ci al Conduct Conpl ai nt Nunber 2019-27 in re
Judge Paul M Sushchyk. The attorneys, as | said,
are all present.

If I could ask you if you would kindly
identify yourself and the party you're representing.

MR. NEFF: Yeah. It doesn't | ook

particul arly professional.

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing, Day 3 - July 22, 2020
Videoconference

My nane is Howard Neff, and I'm
representi ng the Conmm ssion on Judicial Conduct.

M5. COSGROVE: Good norning, your Honor.

My nane is Audrey Cosgrove, and |'m here
representing the Comm ssion on Judicial Conduct in
this matter.

MR. ANCELI NI : Good norni ng, your Honor.

M chael Angelini. | represent Judge
Sushchyk.

THE HEARI NG OFFICER:  All right. Good
nmor ni ng. Thank you.

Let ne just, if | could, just summarize
where we are procedurally at the nonent.

First, | recognize M. Angelini that when
we concl uded yesterday we had decided that the
matter of the expert w tness reconsiderati on and any
offer of proof would be put off to today. Again, |
woul d ask that that be at the end of the proceedi ngs
today, if that is acceptable to both parties.

MR. NEFF: That is.

MR ANGELIN: That is, your Honor.

MR NEFF: Yes.

THE HEARI NG OFFI CER: Ckay. So where we

are now i s the hearing was begun on Monday, the 20th

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing, Day 3 - July 22, 2020
Videoconference

of July. That day we heard opening statenents from
both the party with the burden of proof and the
respondi ng party. W also heard fromM. Emly
Dei nes, whose testinony took the entire day, and we
concluded with her testinony.

The foll ow ng day, which was yesterday,
July 21st, we heard from Chief Justice of the Famly
and Probate Court John D. Casey throughout the
nmorning and slightly after lunch. W also heard
from Attorney Patsos, who is with the Famly and
Probate Court, in the afternoon, and al so Attorney
Wel sh, who is with the Famly and Probate Court, and
we concluded at the usual tine yesterday, and we're
ready to get underway.

Let me ask you, M. Neff, as the party with
t he burden of proof and burden of production, are
you ready to proceed?

MR NEFF: W are.

Qur current plan, your Honor, at this
poi nt, after considering the matter overnight in
ternms of the evidence that we have been able to
successfully present in the formof testinony and
exhi bits, and the w tnesses that we woul d have

remai ning, we feel at this point that -- that we
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were just going to rest with what -- wth what we've
presented at this point and not call any further

W t nesses as part of Comm ssion's case agai nst the

j udge.

THE HEARI NG OFFICER: Al right. Thank you
very nmuch, M. Neff.

That being the case, M. Angelini, "Il
turn to you. The party who has the burden of proof
has rested. How do you wi sh to proceed?

MR ANGELINI: | wish to proceed by filing
a notion with the Court, and | guess | need sone
help in the technicalities of doing that. 1In the
ordinary case, | know howto do it.

So | have a notion under Rule 41B prepared.
| intend to file it. | can e-mail it to M. Loos
and he can furnish it to the parties, or | can do it
in a different way. | seek your gui dance, your
Honor .

THE HEARI NG OFFI CER: Wl l, | think maybe
the best way would be to e-nail right now to
M. Loos. M. Loos can then share it with all of us
and then | can proceed fromthere.

M. Loos, does that work for you?

THE REPORTER: If | get it, | can e-mail it

Doris O. Wong Associates, Inc.
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to everyone.

MR, NEFF: Al right.

THE HEARI NG OFFI CER: Can you screen share
it, because the e-mail mght be a little slower than
we'd like?

THE REPORTER It takes a little tine to
make a |i nk.

THE HEARI NG OFFI CER: "' m sorry. |
couldn't hear you, M. Loos.

THE REPORTER |I'msaying it would take a
little while to make a |ink, but we could do that,

t 0o.

THE HEARI NG OFFI CER: l'"msorry, M. Neff.
What had you --

VMR, NEFF: Ch, no. Il was -- | was just
going to offer an alternative suggestion -- M. Loos
knows this better than ne -- that maybe it coul d be
sent through the chat w ndow, but | don't think
that's an option under the format we're using, is
it?

THE REPORTER No. It's turned off for
security.

THE HEARI NG OFFI CER: Ckay. M. Angelini,

why don't you do this, if you don't m nd.
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Wuld you e-nmail it to M. Loos, M. Neff
and ne, and we'll see if we can all get it
relatively quickly.

MR ANGELINI: 1'Il attend to that right
now. | need to be excused for a nonent while | do
so, your Honor.

THE HEARI NG OFFI CER: Ckay.

MR ANGELINI: I1'Il report back in just a
few m nut es.

How s that?

THE HEARI NG OFFI CER:  That's perfect.

Thank you.

THE REPORTER O f the record?

THE HEARI NG OFFI CER.  Yes, pl ease.

(Recess)

THE HEARI NG OFFI CER:  Thank you.

All right. | have the notion.

| believe M. -- M. Loos has a copy of the
nmotion as well.

Is that right, M. Loos, for purposes of
t he record?

THE REPORTER: | do.

THE HEARI NG OFFI CER: Ckay. And, M. Neff,

you have not been able to access it; is that

Doris O. Wong Associates, Inc.
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correct?
MR NEFF: So far | have not seen it in ny
e-mai | box. No, I'mafraid not.
THE HEARI NG OFFI CER: Ckay. Wwell, let ne

tell you, just in the interest of noving forward, it
Is a very brief notion. It is sinply one paragraph,
three lines. |[|'ll read it to you:

"The party with the burden of
production and the burden of proof, having
presented its evidence, the respondent
her eby noves for dism ssal on the grounds
t hat upon the facts and the applicable
standard of proof the alleging party has
not sustained its burden.”
| don't think there is anything surprising

there. And even if we were in a -- an actual
courtroom it wouldn't be unusual for it -- for ne
to hear argunent --

MR NEFF: No.

THE HEARI NG OFFI CER: -- and have the
witten -- the witten noti on caught up with us at
sone | ater point in the day.

MR NEFF: | agree.

THE HEARI NG OFFI CER.  Ckay. So can we

Doris O. Wong Associates, Inc.
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proceed with that?

Ckay. G eat.

M. Angelini, whenever you're ready.

MR ANGELI NI :  Yes.

Excuse ne. Thank you, your Honor.

As your Honor knows, in this case there is

a speci al burden of proof, and that is a burden to

prove the Conmm ssion's case by clear and convi nci ng

evi dence.

Let ne say at the beginning, as your Honor
knows, it is not unusual for notions such as this to
be filed, and by saying that, | don't nean in any

way to suggest the notion is just routine in this

case. | believe on the facts that you have heard,

you have not heard evi dence which is clear and

convincing as to the all egations bei ng made.
Certainly with respect to the -- just

taki ng the | owest

hanging fruit, with respect to the

allegation with respect to the flask, there is

absol utely no evidence to support the charge which

has been nmade, and we are here confined to a

specific charge all eging specific acts of

wr ongdoi ng.
But

| eaving the flask aside, and going to

11
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the alleged intentional conduct -- excuse ne just a
mnute -- at the place, there is not sinply an

al l egation here that Judge Sushchyk made cont act
with Ms. Deines. There is an allegation -- as there
woul d have to be in order for there to be a
violation of the policy -- that he intentionally
made contact with her, did it w thout her

perm ssion, but did it intentionally with the

pur pose of doing so and did it even in a particular
way. And that, | suggest, your Honor, has frankly
not been proven. It's not been proven on the basis
of the testinony presented by the noving party.

As a rem nder, Exhibit Nunber 6 presented
by Ms. Deines says -- it's her first statenment, the
statenent made at 9:25 p.m on the 25th of April

"Ch, ny God. | think" -- ny

enphasis -- "one of the judges grabbed ny

butt on purpose.”

I think so.

And t hen she says:

"He's also carrying a hip flask, so
maybe" he "just" -- | put the word "he" in
because her testinony is she was referring

to the fact that "maybe he just fell.™
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Well, it is inpossible, | suggest to your
Honor, that sonmeone could have fallen and then coul d
have commtted the act which is described in the
Commi ssion's charge here, of sliding his hand under
her | eft buttocks, pinching or grabbing it and
squeezing -- it's been described in various ways by
her. | suggest to you that this is entirely
I nconsi stent with the possibility that she expresses
in this text nessage that maybe he just fell, making
a distinct pinch as he was falling. | suggest to
you that is -- that reflects speculation which is
unfounded in any realism

And then if we go -- if we go to the second
text, which is Exhibit Nunber 7, which she
describes this not in the way in which it's
descri bed in the Comm ssion's charge, she cl ains
that one of the -- "one of the newer mal e judges"
pal ned -- "full palnmed ny ass.” She acknow edges
that even at that point, a whole day |ater, she kind
of thought it was a m stake. A mstake is not an
I ntentional act.

And sonet hing -- whether or not there was
hoveri ng around her is sonething that is not

supported -- as addressed in the second paragraph --

Doris O. Wong Associates, Inc.
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IS not supported by any of the evidence, but it is
supported in a way by her testinony, which is

meani ngful , because her testinony is, acknow edgi ng
that the facts of what happened on that second day
woul d not realistically describe anybody "hovering,"
what she said is, "Well, | perceived that,"

acknow edgi ng that her perception was inconsistent
wth the facts.

Wiy do | nention that? Because | suggest
to you, respectfully, your Honor, given the
hei ght ened bar for proof here, what we have is a
conpl ai nt based upon a perception which is
I nconsi stent entirely with the facts, and her
acknow edgenent that on this, a day |ater she
decided to file this charge because she acknow edged
t hat she had a perception inconsistent with facts is
areflection of really what this case is all about.
It is a nmetaphor for this prosecution.

I remnd the Court that she is not a
percipient wtness to this act, to this alleged act.
She di d not see Judge Sushchyk do this. She does
not know who did this. But there are two percipient
w t nesses who have been called by the Conm ssion.

Those w t nesses saw Judge Sushchyk novi ng behi nd

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing, Day 3 - July 22, 2020
Videoconference

15

Ms. Deines. And it is no doubt that at sone point
in tinme that evening he was traveling by foot and,
as he traveled by foot, he went behind her. Both of
t hose witnesses called by the Comm ssion say he
never stopped noving until he reached Ms. Patsos,
next to her side. He was then not behind

Ms. Dei nes.

It could not occur. It could not happen
that a man coul d conduct hinself in the way it is
al l eged that he conducted hinself while he was
nmovi ng conti nuously al ong wi t hout stopping. By,

therefore, the Comm ssion's only evidence, by the

evidence it has produced, there is not, | suggest,
your Honor -- and | don't want to go on and on, but
I'll be to the point -- it has not been -- there has

not been clear and convi nci ng evi dence produced by
t he Conm ssi on by which, on the basis of that
evi dence, your Honor could find clear and convinci ng
proof supporting the allegations of this charge.
That's all | have to say at this tine.
THE HEARI NG OFFICER:  All right. Thank
you, M. Angelini.
M. Neff, or Ms. Cosgrove?
MR. NEFF: Well, thank you, Judge

Doris O. Wong Associates, Inc.
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Josephson.

I would first -- | nay be wong, but I
woul d first start out by pointing out that | don't
bel i eve clear and convincing is the standard under
Rul e 41. Maybe the standard under the rules of the
Comm ssion of Judicial Conduct, but not the standard
under Rule 41, which is essentially anal ogous to a
directed verdict notion.

And in this case, Judge Sushchyk has been
charged by the Conmission with a series of
viol ati ons of the rules of the Code of Judici al
Conduct, and we have presented you with evidence in
the formof wtness testinony and sone docunents
t hat have established, particularly through
Ms. Deines, her belief that Judge Sushchyk, while he
was behind her, while he was the only person she
bel i eved was behi nd her, grabbed her buttocks in
such a way that, the way she described it, would
have been an intentional act on his part not an
accidental act on his part, and then she ultimately
reported it to parties.

Wth respect to the flask, you know,
clearly as the evidence cane out, it appears that

the flask was partially pulled out, or the evidence

Doris O. Wong Associates, Inc.
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was that the flask may have been partially pulled
out of Judge Sushchyk's coat pocket and displayed to
parties at that -- at this event during the course
of the evening on April 25th, 2019, and he di scussed
with those parties that it contai ned whi skey. And I

don't want to overcharacterize what's in evidence,

but nmaybe that was funny. | don't know why that was
bei ng di scussed. But that -- that's the evidence
that -- that -- that we have on that subject.

And | woul d suggest that the inproper
touching of a coll eague at the Probate and Fanm |y
Court by essentially sexually assaulting her by
gr abbi ng her buttock w thout her perm ssion -- and
she says that's what she believes to be the truth,
and obviously you can wei gh questions of credibility
as this matter proceeds -- but at this stage | would
respectfully suggest the Conmi ssion as sufficiently
met its burden to establish that there are facts in
evi dence sufficient for you to find that Judge
Sushchyk has, indeed, violated each of the rules
within the Code of Judicial Conduct with which he's
been char ged.

THE HEARI NG OFFI CER:  Thank you.

Thank you, M. Neff.

Doris O. Wong Associates, Inc.
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My understandi ng of the standard for a
required finding, which is what | would view the
notion as properly characterized as, is viewng the
evidence in the |light nost favorable to the
non- novi ng party. There has to be sufficient

evidence to warrant a rational trier of fact

concluding -- in this case, by clear and convincing
evidence -- the clains that are made by the
proponent of -- or the -- excuse ne, the party with

t he burden of proof.

And in this matter, view ng the evidence in
the Iight nost favorable to the Comm ssion, | find
that there is sufficient evidence, when taken in the
| i ght npbst favorable to the Comm ssion, to a
rational trier of fact in concluding, by clear and
convi nci ng evidence, the truth of the allegations.
Therefore, the notion is at this tine denied.

M. Angelini, do you wish to present any
evi dence?

MR, ANCELIN: | do, your Honor. And I
appreci ate your Honor's ruling on this and
understand it and -- and | understand appropriately
t he standard by whi ch your Honor needs to nmake that

det erm nati on
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So let nme just say that I'ma bit
surprised. | was caught by surprise a bit. MW
intention is to call Judge Sushchyk. There is an
addi ti onal wi tness whom | expected that the
Commonweal th -- the Commission will call, Noel
Stern. |1've been in contact with Ms. Stern
yesterday, and | have just sent her an e-mail asking
her if -- of her availability, and she is now
avail able. So she just sent nme an e-nail indicating
she's now avail abl e.

I will assune that M. Neff has given her
the instructions howto get into the hearing. So
I'"mgoing to e-mail her now and ask her to sign in,
and I wll then call her as ny first wtness.

That's ny pl an.

THE HEARI NG OFFI CER: Ckay. Thank you.

THE REPORTER: | believe she's in already.

MR, ANGELI NI : Ch, good.

THE HEARI NG OFFI CER G eat. Thank you.

MR ANGELINI: M. Stern, are you
avai | abl e?

THE HEARI NG OFFI CER:  She i s, but she needs
to be unnmut ed.

THE REPORTER: | believe she shoul d be.
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THE HEARI NG OFFI CER:  There she is. Ckay.
| think.

THE WTNESS: | amhere. | think the host
has st opped ny vi deo.

THE HEARI NG OFFI CER:  Yeah. The video...

THE REPORTER: One nonent.

THE W TNESS: Ckay.

THE HEARI NG OFFICER:  AlIl right. W have
Ms. Stern.

Are you ready to proceed, M. Angelini?

MR, ANGELI NI : | am your Honor.

JUDGE SUSHCHYK' S CASE- | N- CHI EF

THE HEARI NG OFFI CER  Ckay. Let ne then
tell Ms. Stern.

Ms. Stern, | need to ask you -- first |
need to swear you in, if you'd raise your right
hand.

(NCEL B. STERN, sworn)

THE W TNESS: | do.

THE HEARI NG OFFI CER: Ckay. Ms. Stern, |
need to ask you a series of questions, as | am
aski ng everyone before their testinony, in
conformance with the rul es that have been

promul gated for this virtual hearing.
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So woul d you kindly state your nanme for the
record.

THE W TNESS: Noel Boroughs Stern.

THE HEARI NG OFFI CER:  And where are you
physically |l ocated at this tine?

THE WTNESS: |I'min ny office at the
Hanpshire Probate and Fam ly Court in Northanpton.

THE HEARI NG OFFI CER: Ckay. And who is
physically in the roomw th you?

THE W TNESS: Nobody.

THE HEARI NG OFFI CER:  And what nmaterials

and devices do you have with you?

THE WTNESS: | have ny conputer. | have
cl osed everything except this Zoom hearing. | have
a smart phone. |'ve turned the volune down. | can

turn it off. And then | have a regul ar phone.

THE HEARI NG OFFI CER: G eat. Ckay.

And what is currently displayed on your
screen or screens?

THE WTNESS: GCkay. So | have two screens,
and | have the -- the Zoom hearing on one where |
can see everybody's video, and then | have sort of
i ke the blank screen on the other screen, and

that's it.
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THE HEARI NG OFFI CER.  Ckay.
THE WTNESS: |'ve cl osed everything el se.
THE HEARI NG OFFI CER:  Ckay. |'mjust going

to interject, because you're the second witness from
the Trial Court who has indicated that there are two
screens.

THE W TNESS: R ght .

THE HEARI NG OFFICER:  Am | correct that
that is the way that the computer systemis set up
at the Trial Court so that you actually are seeing
this -- you are connected to the sane thing but have
two screens available to be able to nove between
docunents or whatever is the feed for your screen;
Is that fair to say?

THE WTNESS: That's correct.

THE HEARI NG OFFI CER: Ckay. So it's not
gi ving you sonething different?

THE W TNESS: No.

THE HEARI NG OFFI CER: Ckay.

And also |l et ne ask you, are you in
comruni cati on with any people other than those who
are conducting the exam nation here today?

THE W TNESS: No, not at the nopnment.

THE HEARI NG OFFI CER: Ckay. "1l be asking

Doris O. Wong Associates, Inc.
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you the sane questions at the end of your testinony.
And if any answers change at any tine, by all neans
| et nme know t hat.
Al right?
THE W TNESS: Ckay.
THE HEARI NG OFFICER:  All right, then.
M. Angelini, whenever you're ready.
MR. ANGELIN: | amready, your Honor.
DI RECT EXAM NATI ON
BY MR ANGELI NI :
Q Good norning, M. Stern.

A Good nor ni ng.

Q Thank you for accommbdating us on short
notice. | appreciate it.
Ms. Stern, you -- you and | have not net.

Am | correct?

A That's correct.

Q And you were interviewed -- were you
I nterviewed by the Comm ssion on Judicial Conduct in
connection with this allegation by Ms. Dei nes?

A | did. | had a phone call with Attorney
Nef f .

Q Now, are -- do you know Ms. Dei nes?

A. | do.

23
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Q In what capacity do you know her?

>

I know her as a work coll eague.
Q You and she work fromthe sane | ocation?
MR NEFF: QObjection.
A W -- we --
MR. NEFF: (Qbjection.
A W do -- Emly works at several --
THE HEARI NG OFFI CER: Sorry.
A -- different |ocations.
THE HEARI NG OFFI CER: l'msorry, M. --
hang on for a nonment.
M. Neff, you objected to the question?
MR NEFF: As leading. | think a different
question can be asked regardi ng how t hey know each
other rather than it's where they work.
THE HEARI NG OFFI CER:  Overrul ed. Go ahead.
Q Go ahead, Ms. Stern
A EmIly works -- she noves to several
different |ocations, particularly in western
Massachusetts, and she does have sone desk space in
t he Hanpshire Probate and Famly Court, but | -- |
interact with her -- you know, even when she's at
ot her |l ocations, we interact by e-mail or over the

phone.

24
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Q And were you interacting with her in that
manner in April of 20197

A | was.

Q And - -

A She was at the Hanpshire Probate and Famly
Court that day and she was hel pi ng ne.

Q Ckay. And you continue to interact wth
her as we speak here today?

A That's correct.

Q And do you consider your relationship with
her to be a friendly one?

A Yes.

Q Thank you.

Do you know Judge Sushchyk?

A | do not.

Q Have you ever spoken with Ms. Deines with
respect to the allegation that she's nade agai nst
Judge Sushchyk?

A | have.

Q When did you do so for the first tine?

A | don't renenber the exact date, but |
renmenber that the judicial conference was held in
the spring, in April, and | believe it was maybe at

t he end of the week. And then | think there was a
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weekend i n between, and then it woul d have been
early the foll ow ng week.
Q So within -- is it your best nmenory that it
was in -- the conference having been held on
Thur sday and Friday, it would have been in the early
part of the subsequent week?
A That's correct.
Q And did you have conversation with
Ms. Deines -- with Ms. Deines in which she told you
what she cl ai nred had happened as between her and
Judge Sushchyk?
MR. NEFF: (Qbjection.
THE HEARI NG OFFI CER:  What's t he basi s,
pl ease.
MR. NEFF: Leading, and it's hearsay.
Anyt hi ng she said to Ms. Stern is hearsay.
THE HEARI NG OFFICER: Wiy is it being
offered, M. Angelini?
MR. ANGELINI: As an inconsistent statenent
of Ms. Deines.
MR. NEFF: We have no foundation for that.
THE HEARI NG OFFI CER: Wl l, we'll get
t here.

Overrul ed.
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BY MR ANGELI NI :

Q So did you have sone conversation with her
at that tinme?

A | did.

Q And what did she say to you had occurred as
bet ween her and Judge Sushchyk?

A She said that she was at -- at the judicial
conference; that there had been sone event in the
eveni ng, and that she had -- she had sat down and
t hen she used the words "and he grabbed ny ass."

Q Did she say to you that she was going to
sit down and he reached out and very forcefully
gr abbed her ass?

A She -- she said -- she said that he grabbed
her ass, and she went like this with her hand
(indicating). And that's the part that | renenber
very clearly, because she went |ike that
(i ndicating).

In terns of the specific | anguage she used
about when she was sitting down, or whether she was
sitting down, | don't renenber her specific
| anguage. In ny mnd, the way | inagined it when
she told ne, was that she was going to sit down and

that he then did that to her.
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But | don't renenber the specific | anguage
she used about the nechanics of where she was
sitting or how But | do specifically renenber the
exact | anguage. Her words specifically were "he
grabbed ny ass" and she went like that (indicating)
w t h her hand.

Q So is it your testinony here today that you
don't recall whether she said she was sitting down
or whether she was going to sit down when this
happened?

A | don't. | don't renmenber the specific
words that she used for that part.

MR, ANGELINI: If you do not renenber those
words, then | have no further questions.

Thank you very nuch.

THE HEARI NG OFFICER:  All right.

Anyt hing, M. Neff?

MR. NEFF: Can | have one nonent pl ease,
Judge?

THE HEARI NG OFFI CER:  Yes.

MR. NEFF: Thank you.

No further questions for this wtness.

THE HEARI NG OFFICER:  All right.

Ms. Stern --

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing, Day 3 - July 22, 2020
Videoconference

29

MR. NEFF: Good to see you, Ms. Stern.

THE HEARI NG OFFI CER:  Ms. Stern, did any of
your answers to ny prior questions change at all in
the few m nutes that you were testifying?

THE W TNESS: They did not.

THE HEARI NG OFFI CER: Ckay. Thanks,
Ms. Stern.

You' re excused as a wtness, but you're
wel cone to stay on if you care to --

THE W TNESS: Ckay.

THE HEARI NG OFFI CER: -- as an observer.

Thanks.

THE W TNESS: Thank you, your Honor.

MR. ANGELINI: May | proceed, your Honor?

THE HEARI NG OFFI CER:  Yes, M. Angelini.

MR ANGELI NI : Yes, your Honor.

| call Judge Paul Sushchyk.

THE HEARI NG OFFICER: Al l right.

MR, ANGELINI: Now M. Sushchyk and | are
in the sane room | had sone conversation wth
M. Loos about the nechanics. |t appears that, to
avoid an echo, it's best that M. Sushchyk turn off
hi s audi o and he speak through ny conputer. W're

going to try that. But | nmention that to your Honor
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because, if there's any problemwth that, we'll
have to make some ot her arrangenents, and pl ease
advi se ne.

THE HEARI NG OFFI CER: Ckay.

MR, ANGELI NI : But that said, M. Sushchyk,
Judge Sushchyk.

THE HEARI NG OFFI CER: Ckay.

Judge Sushchyk, could | ask you to pl ease
rai se your right hand.

(PAUL M SUSHCHYK, sworn)

THE W TNESS: | do.

THE HEARI NG OFFICER: Al right.

We can hear you so far, and I wll say to
you -- although I know you' ve been watching as |'ve
done this with other people -- | need to ask you the

questions that are required under the protocol.

So woul d you kindly state your nane for the
record?

THE WTNESS: M nane is Paul M chae
Sushchyk.

THE HEARI NG OFFICER:  All right.

And would you tell me -- | think we know
where you are physically |ocated, but would you

confirmwhere you are physically | ocated.
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THE WTNESS: | am physically located in
the roomwith ny attorney, M chael Angelini.

THE HEARI NG OFFI CER:  Ckay. | think we're
having a little difficulty with the audi o being --
certainly it's dropping out a little.

THE REPORTER: Yeah. Maybe turn the
conput er screen toward him

MR. ANCELINI: Yeah. 1'mgoing to nove and

do just that.

Excuse ne, your Honor.

THE HEARI NG OFFI CER: Sur e.

MR, ANGCELINI: Could we try a test?

THE HEARI NG OFFI CER: Sur e.

MR, ANGELI NI :  Judge, would you say
"testing, one, two, three"?

THE W TNESS: Testing one, two, three.
Testing one, two, three.

THE HEARI NG OFFI CER. Say it again, please.

THE W TNESS: Testing, one, two, three.

THE HEARI NG OFFI CER: Ckay. Il think that's
good.

M. Loos, does that seem adequate from your
per specti ve?

THE REPORTER: Yes. That's better.
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THE HEARI NG OFFI CER  Ckay. Geat. Thank
you.

Al right.

And | et ne ask, continuing on, who is
physically in the roomw th you?

THE WTNESS: No one el se except Attorney
Angel i ni .

THE HEARI NG OFFICER:  All right.

And what materials and devi ces do you have
W th you?

THE WTNESS: | have a cell phone which has
been placed at the far end of the table. | have a
not epad, which is in place at the far end of the
table. | have a docunent which indicates the
password, and | have a gl ass, water gl ass.

THE HEARI NG OFFICER:  All right.

And would you tell me, please, what's
currently on the screens that you have available to
you?

THE W TNESS: Yes, your Honor.

The only thing that's on the screen is --
the only thing | have is the Zoom vi deo feed.

THE HEARI NG OFFI CER. Ckay. Geat. Thank

you.
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And finally, would you please indicate
whet her you are in conmunication wth any persons
ot her than those who are conducting this
exam nati on?

THE WTNESS: | am not in conmunication
W th any person ot her than those conducting this
exam nati on.

THE HEARI NG OFFICER:  All right.

Thank you very nuch.

W'l |l proceed, then, M. Angelini, whenever

you're ready. And if there is any difficulty with
anyone hearing the testinony, please just |et us
know that and we'l | adjust.
MR. ANCELI NI : Thank you very much.
DI RECT EXAM NATI ON

BY MR ANGELI NI :

Q Judge Sushchyk, tell us, you're a high
school graduate, and a coll ege graduate and a | aw
school graduate, are you?

A | am

Q And where did you go to coll ege?

A I went to college in Mount Wachusett
Community Coll ege, and then | attended -- | got ny

four-year degree from Wstfield State Col |l ege.
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Q "Il ask you to keep your voice up and --
A Yes, sir. 1'll keep ny voice up.
Q Al right.

Don't yell at us, but speak as |oud as you

can.

A I will speak as loud as | can.
Q All right. Fair enough.

And where did you go to | aw school ?
A I went to | aw school at Western New Engl and

School of Law.

Q And what year did you graduate?

A | graduated in 1981.

Q Ckay. Take us briefly, and sequentially,
t hrough your career, working career, would you
pl ease, sir.

A Yes. | started working as a police cadet
for the town of Sterling in 1974. | left that and
went on to the New Hanpshire State Police in May of
1977. | worked with the New Hanpshire State Police
for approximately one year.

| left New Hanpshire and then returned to
school, ny four-year degree, and went on to | aw
school. Wiile I was in |aw school, | continued

working as a Sterling police officer.
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After | graduated | aw school and passed the
bar, | started to work as an attorney, and | was
associ ated with the firmof Berg & Lai pson until
2015.

Q And you are now a judge of the Probate and
Famly Court; is that correct?

A I am

Q When did you becone a judge of the Probate
and Fam ly Court?

A | becane a judge on February 28th of 2018.

Q You indicated you live in Sterling,
Massachusetts.

Have you ever held any elected office in
the town of Sterling?

A Yes.

Q What of fice?

A | was elected as a selectman from 1984 to
1987. | also served in the Sterling planni ng board.
Subsequent, | was reelected as selectman in 2000,
and | served as a selectnman until 2013.

Q You and your famly live in Sterling,
Massachusetts?

A Yes. | was born and raised in Sterling.

Q Marri ed?
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I am narri ed.
Do you have chil dren?

I have three chil dren.

o > O »

Do you have grandchil dren?
A Not yet, but | would expect. She's due
t onor r ow.

Q All right. On the way. Al right.

Let's goto -- let's go to this case.
A Yes, sir.
Q I'mdirecting your attention to April 25th
of 20109.
Do you recall that date?
A | do, sir.

Q And what 1'd like to ask you is take us
t hrough that day as best you can. |1'll ask you a
series of questions.

How di d you arrive at the Ocean Edge Resort

t hat day?

A I drove down fromny honme in Sterling.

Q And what tinme did you | eave the town of
Sterling?

A | left the town of Sterling at
approxi mately six o' clock in the norning.

Q What tine did you awaken that day?
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A I got up at about 5:00.

Q Ckay. And you arrived at the Ccean Edge
Resort at about what tine?

A | arrived at the Ocean Edge Resort at
approxi nately 8: 30.

Q And t hen what did you do?

A I checked into the conference, and |
entered the conference.

Q Did you attend the conference that norning?

A | did.

Q And that afternoon, did you?

A | did, sir.

Q And did you attend a -- what's been
referred to in the proceeding as a hospitality
function sonetine that afternoon?

A After the --

Q "Yes" or "no"?

A Yes.

Q Ckay. And what was the hospitality
function?

A The hospitality function was a group of
j udges who got together in a suite and had both food
and dri nk.

Q Now, by that tinme were you famliar wth
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nost of the other probate judges?

A Not really.

Q Ckay. And had you attended any prior
judicial functions conparable to the one that was
bei ng held at the Ocean Edge Resort in April of
20197

A | attended a -- shortly after | was
appointed | attended the event that was held in
April of 2018.

Q By the way, after your appoi ntnent,

where -- where were you sitting?
A I made the circuit for a short period of
time, and | was reassigned. | was assigned to the

Worcester Probate and Fam |y Court in March of 2018.

Q And that's where you were sitting as of
April of 2019, were you?

A Yes, sir.

Q Ckay. Al right.

So you -- where was this hospitality event

that took place on April 25th?

A It was in the roomor suite of one of the
j udges who was staying over.

Q Ckay. And, indeed, were you -- did you

have a roomthere at the Ccean Edge Resort for the
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Q

39
the 25th of April?
| did.
And was that provided by the Trial Court?
It was.
Now, up until the time of that -- or strike

Who was present at the hospitality suite

There were a nunber of judges.

Was it largely a function for judges, as

you understood it?

A

Q
dri nk at
A

Q
sessi on?
A

Q
A
Q
t hat .

A

Yes.

And did you have anything, any al cohol to
t hat sessi on?

Yes.

And what did you have to drink at that

| brought nmy own al cohol.

| asked you what did you have to drink.

| had whi skey.

Ckay. How nmany -- and did you -- strike

Did you have nore than one drink?

| did not.
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Q And up until that tine, had you had any
al coholic beverage at any tine that day?

A No.

Q What tine did the hospitality function end?
Appr oxi mat el y.

A | woul d say approximately 6:45.

Q Ckay. And by that tinme you'd been up for
12 3/ 4 of an hour?

A That's correct.

Q Then what happened? Then what did you do?

A. I went over to the dinner at the conference

Q Who did you sit with at that dinner?

A | don't recall.

Q And followi ng the dinner -- strike that.

At that dinner did you have anything to
dri nk, any al cohol to drink?

A No, | did not.

Q And after the dinner, you' ve heard sone --
you' ve heard the testinony in the case about
sonet hing call ed the Bayzos Pub.

A Yes.

Q Did you at sone tinme after dinner go to the

Bayzos Pub?
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A Yes. | wal ked over with Judge CGeoffrey
German and Judge Kat hryn Bail ey.

Q Those are two judges who were al so at that
time sitting in the Wircester Probate and Fam |y
Court, are they?

A Yes.

Q And did you -- at sone tine, as you were
wal king fromthe dinner to the Bayzos Pub, did you
see anyone el se that you recogni zed?

A | saw Attorney Evel yn Patsos.

Q And did you see her with a group of other
wonen?

A | did.

Q Were you -- did you have any conversation
wth Ms. Patsos at that tinme?

A | did not.

Q And you then went down to the Bayzos Pub,
did you? O went to the Bayzos Pub? |I'msorry.

A That's correct.

Q Was it on the sane floor as the place where

t he di nner had taken pl ace?

A Bayzos Pub is not the sanme buil di ng where
t he di nner takes place. | would call it -- we
wal ked -- it's a separate building, and we wal ked

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing, Day 3 - July 22, 2020
Videoconference

42

over to the Bayzos Pub. It's in the basenent.

Q Now, when you arrived at the Bayzos Pub
were there other people there?

A Yes. The bar was crowded.

Q And do you know whet her the people who were
there were only judges fromthe Wrcester Probate
and Fam |y Court and court personnel ?

That is to say, did you see people who you
did not recognize as either judges or court
per sonnel ?

A Yes.

Q Ckay. And when you went into the Bayzos
Pub, what did you do?

A I went into the Bayzos Pub. | stood by the
door for a few m nutes kind of |ooking over the
cromd. | really didn't recogni ze anyone that | knew
ot her than Judge German and Judge Bail ey.

They started to circulate. | waited by the
door for, you know, probably five mnutes, and then
| started to -- | think | talked wth Judge Gernan
and Bail ey and the persons that they were tal king
to, and then | was -- then | started to circulate a
little bit. And | eventually saw Attorney Patsos

sitting over at a table with sone other i ndividuals.
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Q Now, how did you know Attorney Patsos?

A I*ve known Attorney Patsos since she worked
in the Wrcester Probate and Fam |y Court. She was
a probate court assistant register, and she woul d
assist the lawers in review ng their pleadings and
tal king to them about -- make sure that they
correctly filed things.

Q Is that how you becane acquainted with her?

A Yes.

Q Ckay. And how | ong ago was that? That is,
how nmuch prior to April of 2019 was it that you net
Attorney Patsos in that connection?

A | probably nmet Attorney Patsos probably
around 2005. She worked there for a period of tine,
and then she left, | believe, shortly after we noved
i nto the new buil di ng.

Q Did you ever have anything other than a

professional relationship wwth Attorney Patsos?

A No.
Q Did you ever socialize with her?
A | have not.

Q Ckay. And as of April of 2019, how | ong
had it been since you had been in the presence of

Ms. Patsos? Approxinmately.
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A Probably after I was sworn in during ny
training. | had a short block of instruction on the
MJUPC from Attorney Patsos at the adm nistrative
office in Boston. And | think we tal ked for about
an hour, maybe | ess than that, on the MJPC

Q So you had seen her -- is it fair to say
you had kind of renewed your friendship with her at
that tine?

A Yes.

Q Ckay. Now, since you raised the issue of
trai ning, and before we get to further events at the
Bayzos Pub, let nme ask you about Em |y Dei nes.

As you recalled, as of April of 2019, had
you net Ms. Dei nes before?

A Not that | recall.

Q Do you have a recollection that M. Deines
was i nvol ved sonmehow in your -- in sonme way or other
In your training after you becane appointed to the
court?

A Not that | recall.

Q Were a nunber of people -- in addition to
Ms. Pat sos, whom you had known before, were there a
nunber of other people involved in your training?

A. Yes.
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Q Appr oxi mat el y how many?

A Over the course of two weeks, | would say
I .

Q Keep your voice up, please.

A Over the course of two weeks that we --
that | received the training, I would say 10 to 15
peopl e.

Q Ckay. And you don't renenber one way or
anot her whet her Ms. Deines was one of them is that
fair to say?

A That is correct.

Q Excuse ne.

So after going back to the Bayzos Pub,
Judge Sushchyk, you've told us you got there; you
wai ted by the door; you had a brief conversation
wi th Judge Bail ey and Judge Gernnan, whom you knew,
and then you said you saw Ms. Pat sos.

I's that correct?

A That is correct.

Q And approximately -- when you saw
Ms. Patsos, approxi mately how nuch tinme had passed
fromthe tinme that you had arrived at the pub that
eveni ng?

A I would say approxi nately 15 m nutes.
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Q Ckay. And in that tine --

MR, ANCELI NI : Excuse nme just a m nute,
your Honor.

THE HEARI NG OFFI CER: Sur e.

MR ANGELINI: M. Loos, would you pl ease
call up Exhibit Nunber 8.

THE REPORTER: Ckay.

MR. ANCELINI: So can you see Exhibit
Nunber 8, Judge Sushchyk?

THE WTNESS: | don't see it.

MR ANGELINI: Can we screen share that,
M. Loos?

THE REPORTER:  Sure.

THE WTNESS: |'mnow able to see Exhibit
Nunber 8.

BY MR ANGELI NI :

Q Now, with respect to the configuration of
the furnishings and the structure of the Bayzos Pub,
does Exhibit Nunber 8 fairly reflect those
ci rcunst ances?

That is to say -- |let ne rephrase ny
terrible question.
Does Exhibit Number 8 fairly reflect the

furni shings and the structure of the Bayzos Pub on
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the evening of April 25, 2019?

A Yes, it does.

Q Now, as you were at the pub that evening,
just before you saw Ms. Patsos sitting with a group
of wonen, would you describe, |ooking at Exhibit 8,
how it was popul at ed?

A It was popul ated -- the crowd of
I ndi viduals who were in the bar that night were
sitting at the -- in the seats adjacent to the bar.
There were peopl e standi ng behi nd those individual s.
There were people at the tables in the foreground,
the round -- the high round-top tables. There were
other people mlling about. There were people in
that far room the very top of the picture, and
there were also tables to -- to the left-hand side
that's out of the picture.

There were generally a | ot of people
present.

Q Now, w thout driving these exhibits to
death here, if you look at Exhibit -- at this
exhibit, there is a round so-called high-top table
in the foreground.

A | see that.

Q And was it at that table or a table of that

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing, Day 3 - July 22, 2020
Videoconference

48

nature in which Ms. Patsos was gathered with this
group of wonen you observed?

A Yes. That is the table | referred to as a
hi gh round-top table.

Q The question is, was it at that table or a
tabl e of that nature at which you saw Ms. Pat sos
with a group of wonen, "yes" or "no"?

A Yes.

Q Ckay. And what is to the inmmediate |eft of

that table as you |look at this exhibit?

A To the imedi ate | eft is another round-top.

Q To left of the round-top table, as we | ook
at it?

A There 1s a passageway.

Q And is the passageway -- as we |look at this
table, is the passageway -- here's a bad word --

above the table or to the left of the table?

A It's to the left of the table.

Q Is there a brick wall sonewhere?

A Yes. There are a nunber --

Q Was there a brick wall is the question.
"Yes" or "no"?

A There are brick walls, and there are brick
pillars.
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Q Ckay. Was there a brick pillar to the left
of the table?

A Yes.

Q And the passageway as one -- if you | ook
fromthe bar, which is to the right, and you | ook
straight ahead at the brick pillar, you would first
cone to the round-top table and then you woul d cone
to the pillar; is that correct?

A That is correct.

Q And to the right of that, is that where the
passageway is you're referring to?

A To the right of the picture depicts the
area imedi ately adjacent to the bar.

Q And as you |l ook fromthe bar at the
hi gh-top table and the pillar behind the table, and
you |l ook to the right of the table, imediately to
the right of that table, is that where the
passageway I s | ocated?

If you're unable to determne it based on
this picture, we'll nove on.

A l'"mnot really able to determ ne that.

Q Ckay. Wien you saw Ms. Patsos, did you
recogni ze any of the other wonen she was seated

W th?
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A | did not.

Q Did you recogni ze t he woman whom you have
cone to know as Enmily Dei nes?

A No.

MR ANGELINI: M. Loos, would you call up,
pl ease, Exhi bit Nunber 11.
THE REPORTER: Ckay.

BY MR ANGELI NI :

Q Judge Sushchyk, can you see what has been
designated in this record as Exhibit Number 117

A Yes.

Q Ckay. And does that indicate the high-top
table in the area of which you saw Ms. Patsos that
eveni ng as you descri bed?

A Yes.

Q And to the left of that high-top table, as
we | ook at Exhi bit Number 11, what do you see?

A | see a brick pillar.

Q And as we | ook fromthe perspective of this
phot ograph at that table, and with respect to what
you descri bed as a passageway, where is that
passageway ?

A The passageway is underneath the arch in

bet ween the two tabl es.
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Q You say the "two tables.™

That is the two round-top tables in this
exhi bit?

A The two hi gh round-top tabl es.

Q Thank you.

Now, as you -- with respect to this
phot ogr aph, and the perspective of this photograph,
when you first saw Ms. Patsos and this group of
wonen t hat evening, where were you?

A | was by the entranceway.

Q Al right.

And as one | ooks at this picture, would one
be | ooking fromthe perspective of the entranceway
to what is shown in this Exhibit 11?

A Yes.

Q Ckay. And did you nake a decision to go
over to that table?

A | did.

Q Ckay. And when you made that decision to
go over to that table, what path -- what was the
pat h of your travel ?

A | traveled to the left-hand side -- it's
actually off the picture -- essentially traveling to

the back side in the area where there are other

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing, Day 3 - July 22, 2020
Videoconference

52

tabl es com ng down -- comng to the table through
t he passageway.

Q So you -- as we | ook at Exhibit Nunber 11
we see two stools in the foreground, two barstools,
right?

Do you see two barstools in the foreground
of Exhibit 117

A | see two barstools in Exhibit 11 are --
they are on the far right-hand --

Q Do you see two barstools in Exhibit 117

A | see two stools that are by the
round-top -- | actually see four stools that
surround the round-top table.

Q And two are in the foreground and two
further back; is that correct?

A That's correct.

Q Ckay. And with respect to those barstools,
as you approached that table, were you going to the
right or to the left?

A As | approached the table, | went to the
left.

Q Ri ght .

And to the left of that brick pillar that

we see in Exhibit Nunmber 11, what was there that
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eveni ng?
A There were tables and chairs.
Q Wer e peopl e seated at those tables and
chairs?
A Yes.
Q And were people al so standi ng around those

t abl es and chairs?

A Peopl e were standi ng nore towards the
passageway and towards the bar.

Q Ckay.

A And - -

Q So as you --

A Hol d on for a nonent, please.

And there were sone people standing in the
back.

Q Woul d you descri be the scene in the
passageway and between the barstool and the --
stools and the bar as crowded?

A | do. It was crowded.

Q And what were those peopl e doing as you
made your decision to approach the table at which
Ms. Patsos and these other wonen were seated?

A Peopl e were tal king to one anot her and

enj oyi ng t hensel ves.
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Q And so there -- so that we're cl ear about
what's in Exhibit 11, the bar at which you' ve
testified sone people were seated and ot her people
wer e standi ng behind themis to the right as we | ook

at Exhibit 11; is that correct?

A It's to the far right. It's off the
pi cture.
Q Wiy did you decide -- in approaching the

table fromwhere you were at the entryway to the
pub, why did you decide to approach the table by
going left rather than going straight ahead or to
the right?

A Well, the area by the bar and behind the
bar was crowded wth people, and it's a | ot easier
for me to navigate through a | ess crowded area, and
that's just the way | went.

Q Ckay. Now, by that tinme, at that nonent,
how nmany al coholic drinks had you had that day?

A I had the one at the hospitality suite.

Q Is that all?

A Uh- huh. That's true.

Q Were you in any way -- as you judged it, in
any way under the influence of al cohol?

A Absol utely not.
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Q Were you taking any nedication as of that
day?

A No.

Q So tell us, then, what you did as you
approached the table to the very -- to the point --
| ooking at Exhibit 11, to the point at which you
stopped? Can you tell us your course of travel and
describe it to the point where you stopped?

A Wll, I -- | threaded ny way through the
crowd, and | wal ked around the back side of the
pillar and the table -- tables.

Q The tabl es.

At which tabl e?

A The tabl es which are behind the pillar that
are really off the picture.

And | cane down through the passageway and
stopped at -- stopped at the table by Attorney
Pat sos.

Q And when you stopped, where was Ms. Patsos

as -- inrelationship to you?
A She was close. | was standing next to her.
Q Now, at any time on your path of travel

fromwhen you were at the entryway, 15 m nutes or so

after you arrived, and you nade the decision to go
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tothis table, at any tinme before you arrived next
to Ms. Patsos did you stop?

A No.

Q Did you have any reason to stop?

A | did not.

Q And when you nade your way to the point at
whi ch you stopped and Ms. Patsos was to your left,
how woul d you descri be the nunber of people who were
in the course of your travel?

A There were a | ot of people there. | nean,
t here were people place -- the area was crowded.
There were people having a good tine, and there were
peopl e there.

Q Did you cone to learn that at the tinme you
stopped and Ms. Patsos is to your left, that the
wonman who has been described as Enmily Dei nes was
sitting to your right?

A | did |l earn that subsequent.

Q Now, did you recognize Ms. Dei nes?

A | did not at the tine.

Q And as you passed behind Ms. Dei nes on your
way to where you stopped just before neeting up with
Ms. Patsos, were there other people behind

Ms. Dei nes?
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A Yes.

Q Do you know any of those peopl e?

A No.

Q Were there -- how many peopl e woul d you say
were in that -- is that -- strike that.

Is the area where Ms. Deines was sitting

I mmedi ately adj acent to the area which you have
desi gnated or described, | should say, as a
passageway ?

A It is.

Q And approxi mately how many people would you

say were in that passageway? At that tine.

A I would say it's hard to say, give a
definite nunber.

Q G ve us your best estinmate.

A I would say, to the best of ny nenory, I
woul d say six or seven to ten people, but there were
peopl e wal ki ng back and forth.

Q Whet her they were wal ki ng back and forth or
stationary, what's your best nenory as to
approxi mately how nmany people were in that
passageway behi nd the barstool on which Ms. Deines
was seated?

A I would say there were sonewhere between

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing, Day 3 - July 22, 2020
Videoconference

58

seven to ten in that imedi ate area. The bar --
there were peopl e between the bar and --

Q ' mjust asking you in that particular
ar ea.

A Al right.

Q There were ot her people behind the bar and
in the area of the bar of the table; is that what
you' re sayi ng?

A Yes, sir.

Q But the seven or ten you were describing
were in that passageway you're describing?

A Yes.

Q Thank you.

Now, to the best of your know edge, as you
sit here today, under oath, did you -- do you recall
havi ng any physical contact of any type with any
part of Ms. Deines' body as you nade your way from
the entryway around the way to the place you stopped
and net up with Ms. Patsos?

A I did not have any physical contact wth
Ms. Deines while |I wal ked or approached.

Q Did you have any physical contact with her
at any tinme that evening?

A. No, | did not.
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Q Did you ever at any tine that evening
i ntentionally have any physical contact?

A Absol utely not.

Q Did you at any tinme that eveni ng, as
charged by the Conm ssion, intentionally place one
of your hands under Ms. Dei nes' buttocks or buttock
and pinch or squeeze her buttocks or buttock?

Did you ever do that?

A Absol utely not.

Q You' re certain of that?

A Yes, | am

Q Did you ever see anyone -- did you see
anyone el se do that?

A No, | did not.

Q And as you wal ked behind Ms. Dei nes, nuking
your way to where you stopped next to Ms. Patsos,
how cl ose did you observe any other person to be in
t hat passageway as conpared to Ms. Deines? That is
to say -- let ne withdraw t hat questi on.

You' ve indicated you saw a nunber of people
in that passageway. How close did you observe any
of those people to Ms. Dei nes?

A | would say within a foot.

Q And when you nade your way behind her, to
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t he pl ace where you stopped and net up wth
Ms. Patsos, you used the word "threaded" your way in
sonme prior testinony.

Did you have any contact with any of those
peopl e, any physical contact with any of those
peopl e?

A I may have. Because you're noving through
a crowd, you do bunp into people.

Q Did you have any intentional contact with
anyone that eveni ng?

A Absol utely not.

Q So you cane to Ms. Patsos.

By the way, had you spoken wth Ms. Patsos
at any tinme during the course of the day?

A No.

Q Had you spoken with her at any -- to any
extent as you were wal king fromthe di nner down to
t he pub or over to pub?

A No.

Q Ckay. Wien you went -- when you arrived at
t he place next to Ms. Patsos, and as you say
st opped, what did you -- what's the first thing you
said as you recall?

A vell --
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Q Did you greet the people at the table, or
anyone at the tabl e?
A | greeted Attorney Patsos. | began to

i ntroduce nyself. Attorney Patsos al so introduced

nme.
MR. NEFF: Qbjection. | think the

question --

Q | asked you what you did.

A Ckay.

Q You i ntroduced yoursel f?

A | did.

Q And how did you do so?

A "H there. M nane's Paul Sushchyk."

Q You referred to yourself as "Judge

Sushchyk" or as "Paul Sushchyk"?

A | referred to nyself as "Paul Sushchyk."

Q At sonetine that evening did you cone to
realize that the wonman seated to your right was
Em |y Dei nes?

A Yes. W started to talk.

Q Wio started to tal k?

A W all started tal king, and -- and she
referred to herself as Emly.

Q Did she introduce herself to you?
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A She di d.

Q And how did she introduce herself to you?

A | believe she -- | recall that she
I ntroduced herself as "Emly."

Q As "Em |ly"?

A That's correct.

Q And when she did so, was there anything
whi ch seenmed to you to be unusual in the way in
whi ch she acted or expressed hersel f?

MR. NEFF: QObjection.
THE HEARI NG OFFI CER: Overrul ed.

A Not hi ng what soever.

Q Did you engage in sone conversation wth
her then?

A | did.

Q And in that conversation was there anything

in the way she acted or conducted herself which
seened to you to be unusual in any way?
A Not that | recall.

Q And have you searched your nenory about

A Absol ut el y.
Q After -- just to go back to the

i nt roducti ons.
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You i ntroduced yourself, people introduced

t hensel ves to you. And then what next occurred?

A

| asked everybody if they wanted a dri nk.

| was going to get one for nyself, so | bought a

round of drinks for the table.

Q
A

Q

Let's be clear about that.
Ckay.
Who did you ask -- when you said, "I asked

if they wanted a drink," who did you ask?

A

Jocel ynne Wl sh, Chri stine Yurgel un,

Attorney Patsos and Em ly.

Q
A

Q

Em |y Dei nes?
Emly Deines. M. Deines.

And, I'"'msorry, did -- did you conpl ete

your testinony?

A
Q

| did.
Ckay. And did sone of those peopl e accept

your offer to buy thema drink?

A
Q

you?

A.
Q

They di d.
And you heard Judge Casey's testinony, did

Il recall it.

And do you recall going over to the bar and

getting drinks for other people?

63
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Q And then carrying them back to the table?
A | do.
Q In a manner consistent with what Judge
Casey testified to?
A It is consistent with Judge Casey's
t esti nony.
Q Keep your voice up. Ckay?
A I will.
Q You can yell at ne w thout people
necessarily taking issue to it.
MR NEFF: |I'mobjecting as to him
asking --
MR. ANCELINI: Can you all hear hinf
MR. NEFF: My objectionis to
M. Angelini's effort to have Judge Sushchyk
essentially agree with or corroborate Chief Justice
Casey's testinony fromthe prior day.
THE HEARING OFFICER. |I'msorry. | did not
hear the objection before that.
MR NEFF: Al right.
THE HEARI NG OFFI CER: So it may stand.
MR ANGELINI: Al right.

Q So who accepted your offer for a drink?

64
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| don't have a specific nmenory, but | know

purchased a nunber of drinks.

Q How many drinks did you bring back to the
tabl e according to your nmenory?

A | believe | brought back --

Q Keep your voice up, please.

A | believe | brought back four.

Q WAs one of them for yourself?

A Yes.

Q And what did you have in your drink?

A I had a whi skey and water, with ice.

Q When you cane back to the table -- strike
that for a second.

As conpared to where Ms. Dei nes was

sitting, were you and Ms. Patsos to her left?

A Originally.

Q Just when you cane to the table and stood
next to Ms. Patsos.

A Yes, | was.

Q Were you to Ms. Deines' left?

A Yes. Thank you.

Q And then you went to the bar and brought
back sonme drinks, and where did you go on -- as you

went to that bar, did you wal k through the crowd?

65
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Yes.
And was it continued to be crowded?

Absol ut el y.

o > O »

And when you ultimately got the drinks and
cane back to the table, where did you go?

A | stood next to Jocelynne Welsh -- to
Jocel ynne Wl sh and Chri sti ne Yurgel un.

Q And where was Ms. -- by the way, had you
met Ms. Welsh -- did you know Ms. Wl sh prior to
t hat eveni ng?

A No.

Q Did you know Ms. Yurgelun prior to that
nmeeti ng?

A | never net either of these individuals.

Q Wien you say you went next to Jocel ynne
Wl sh, you went next to the person who has been

identified as Jocel ynne Wel sh; is that right?

A R ght.
Q Is that right?
A. That is correct.

Q And Ms. Welsh was sitting -- as conpared to
Ms. Deines, Ms. Wl sh was sitting across from
Ms. Deines; is that correct?

A. That is correct.
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Q And you then, rather than be next to
Ms. Dei nes, you noved across the table.
And why did you go across the table rather
t han the | ocation you' d been next to where the
| ocation -- rather than the |ocation at which you
had been with Ms. Patsos?
A It was a | ess congested area.

Q WAs there any purpose other than that?

That is --

A No. The -- it was nore -- it was an open
area. | saw an open space. | went to it, and I
sat -- you know, | stood there and tal ked to the

peopl e at the table.

Q You say you talked to the people at the
t abl e.

Was Ms. Deines involved in that

conversati on?

A She was, yes.

Q Now, during the course of that evening did
you observe Ms. Deines |eaving at sonme point?

A | did.

Q And was there anything about her | eaving
whi ch seened to you in any way unusual ?

A. No, it did not.
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Q WAs there any conversation on the subject
of her leaving, if you recall?
A Not that | --

MR NEFF: [|I'msorry. | couldn't hear the
questi on.

MR, ANCGELI NI : The question was, was there
any conversation on the subject of her |eaving that
he can recall. And the answer the w tness said,
"Not that | can recall."

But keep your --

MR. NEFF: Judge Josephson, | don't want to
hold us up, but I would like to ask if | could have,
| i ke, a one-mnute recess |I'mgoing to grab ny
headphones so that | can actually hear and nmaybe be
heard better than | have for the last ten m nutes or
so.

THE HEARI NG OFFI CER: Go ahead. We'Il1l just
wai t here.

MR. ANCGELI NI :  Your Honor, can you hear
sufficiently?

THE HEARI NG OFFI CER:  Yes.

MR ANGELI NI : Thank you.

THE REPORTER May | take down the exhibit?

THE HEARI NG OFFI CER.  Are you done with it,
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M. Angelini?

MR. ANGELINI: Done with what? |'msorry.

THE HEARI NG OFFI CER:  The exhi bit.

MR ANGELINI: ©Ch, yes. | am

Thank you very nuch.

THE HEARI NG OFFI CER: "1l conme back.

MR NEFF: We'll have higher quality for a
monent, for a while.

It's already falling apart on ne.

There we go.

Is it on? WII it start working?

THE HEARI NG OFFICER: Al set, M. Neff.

MR. NEFF: Can you hear ne okay, Judge
Josephson?

THE HEARI NG OFFICER: | can. Thank you.

MR. NEFF: Okay. G eat.

And | can certainly hear you, so | think
amopti mstic problem sol ved.

Ch, gosh, now |I' m unpl ugged.

But probl em sol ved. There we are.

THE HEARI NG OFFI CER: Ckay. M. Angelini,
whenever you're ready to conti nue.

MR ANGELI NI : | am | am your Honor.

Thank you.
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Q All told, that day, the 25th of April,

2019, how nmuch al cohol did you consune, Judge?

A I had two drinks.
Q Can you keep your voice up?
A I had two drinks.

Q The one at the hospitality suite, and the
one at the Bayzos Pub; is that correct?

A That is correct.

Q Are you certain that that's all you had to
drink?

A I am

Q Judge Casey testified that earlier in the
day he had a very brief contact with you and you
appeared to himto be tired or |l ess than energetic.

Do you recall seeing Judge Casey earlier in

t he day? On the 25th?

A You nean during the --

Q Duri ng the day.

A During the day? | recall seeing him

Q And were you tired or in any way feeling in
any unusual way at the tine you had contact with
Judge Casey?

A No.

Q Had you had a | ong day at that point?

70
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A By the tinme of the dinner, we had had a
| ong day. During the day, when | saw Judge Casey, |
was not tired.

Q And you had had nothing to drink?

A I had nothing to drink during the day.

Q Let ne cone to the subject of a fl ask.

Did you have a pocket flask with you --

A Yes.

Q -- on April 25, 20197

A | did.

Q And what was in that -- what was the size
of that flask, by the way?

A The flask is about three -- maybe three and
a half by three and a half inches. It holds five or
si x ounces of |iquid.

Q And why did you bring a flask with you to
this event at the Ccean Edge pub?

A Well, | brought a flask with ne because |
want ed sonme -- sonething to drink at the hospitality
suite. | nean...

Q Well, did you know there was going to be a

hospitality suite when you went off to the neeting?
A Ceneral ly they have one.
Q And did you use that flask fromwhich to
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retrieve alcohol at that hospitality suite?

A Cone agai n?

Q Did you use that flask fromwhich to
retrieve alcohol at that hospitality suite?

A Yes.

Q And was there a particul ar kind of whiskey
t hat you drink?

A Typically what | like to drink is Irish
whi skey. The type of Irish whiskey | like is called
d endal ough.

Q d endal ough?

A If you want ne to spell that, it's
Gl-e-n-d-a-l-0-u-g-h.

Q I's that whi skey generally avail abl e at
bar s?

A No, it is not.

Q Now, by the way, Judge Sushchyk, referring
your attention to April of 2019, how frequently at

that tinme did you drink al cohol ?

A | have a drink now and agai n.

Q And what do you nmean as "now and agai n"?
A Cccasional ly.

Q Weekl y?

A Yes.
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Q Thank you.

WAs it your habit or customat that tine in
that nonth at any tine at about that tinme to drink
al cohol ?

A Absol utely not.

MR NEFF: |1'mgoing to object to this
questi on.

THE HEARI NG OFFI CER:  What's t he basi s,
pl ease?

MR NEFF: Well, we're not -- this gets
into the area of character evidence, which is not
sonet hi ng that we've di scussed being allowed to
permt in the context of this hearing.

THE HEARI NG OFFI CER: Overrul ed.

Q Now, was that -- where did you carry that
flask on April 25th?

A On April 25th, it was in ny |left-hand
pocket of ny suit.

Q Now, |'mwearing a suit coat and | have --
referring on the canera nowto what | call a vest
pocket (i ndicating).

Were you carrying it in that vest pocket?

A | was.

Q And you were present during Ms. Deines
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testinony in which she testified that that evening
you lifted that flask about one inch above so that
the top one inch of it could be visible.

Is that consistent with your nenory?

A It is.

Q Beyond lifting that flask one inch above
the lining of the coat, did you ever further renove
that flask that eveni ng?

A It was renoved while | was in the
hospitality suite.

Q No. That evening at the Bayzos Pub.

A I did not renpove the flask that evening at
t he Bayzos Pub.

Q Thank you.

Now, |l et nme ask you to turn your attention
to the follow ng day, the 26th of April.
What did you do that day?

A I went to the conference.

Q And do you recall seeing Ms. Deines that
day?

A No, | do not.

Q Did you go to a luncheon that day?

A Yes.

Q What was t he purpose of -- excuse ne.
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What was the nature of the | uncheon?
A Well, the conference is being held in the

first floor, and they hold |l unch on the second

fl oor.
Q So that's the |l ocation of the | uncheon?
A R ght.
Q And was the |uncheon -- did the | uncheon

I nvol ve a nunber of peopl e?

A Yes. The probate court judges and sone of
the staff.
Q Were there tables at that | uncheon?

There are.

A
Q And did you sit at one of those tabl es?
A I did.

Q

Did you happen to notice Ms. Deines at

anywhere in the roomin which those tables were

| ocat ed?
A | did not.
Q WAs she seated at your table?
A No.

Q How di d you determ ne where to sit for that
| uncheon?
A I found an open spot. | found a chair

that -- the area where we have the | uncheon is
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sonmewhat - -
Q Keep your voice up.
A The area where the |uncheon is being
held -- it's a buffet-style luncheon -- it's like
in -- it's like in a refurbished attic, because sone
of the roof -- you know, the roof lines -- the roof

lines cone into the room And it's not very | arge.
They try to squeeze a |lot of people init. And I
found out a spot and sat down.
Q Did you ever hover around Ms. Deines that
day?
A Absol utely not. Absolutely not.
Q Did you ever see her again after she left
t he Bayzos Pub on the eveni ng of Thursday,
April 25th?
A No, | did not.
MR ANGELINI: Now, | -- could | just have
one nonent, your Honor?
THE HEARI NG OFFI CER: Sur e.
MR. ANGELI NI :  Thank you.
Q At sone point in time, Judge Sushchyk, did
you |l earn that Ms. Deines had nade an all egation
agai nst you?

A I did.
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Q And fromwhomdid you |earn that?

A I learned that on the norning of May 17th
from Chi ef Justice Casey.

Q Now, | realize that Judge Casey has
descri bed when and how t hat neeting was set up.

Did the neeting take place in your

chanber s?

A It did.

Q Did you have any know edge prior to that
neeting as to the subject natter of the neeting?

A None what soever.

Q When Judge Casey told you that day of the
al | egati ons which Ms. Dei nes had made agai nst you,

what was your reaction?

A I was horrified and I was really
fl abbergasted. | -- 1 really -- | could have cri ed.
It'"s -- | never had an allegation like in ny life,

tome, ny famly, and to ny standing in the

community. | just -- | really didn't know what to
say.

Q Were you shocked?

A | was -- | was blindsided by it.

Q Were you shocked?

A Absol utel vy.
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Q What did you tell Judge Casey?
A | told Judge Casey that | couldn't do it.
| wouldn't do it. | would never do such a thing.
Q WAs that the truth?
A Absol ut el y.
MR. NEFF: (Qbjection.
THE HEARI NG OFFI CER: Sust ai ned.
Q Have you t hought about this all egation

since that tine?

A | have thought about this allegation
literally every waking nonent. | think about it at
night. It has occupied ny mnd since it was brought

to ny attention by Judge Casey on May 17th at
nine o' clock in the norning.

| realize that this is the -- the biggest
event inny life, and | think about it all the tine.
It's always in the back of my mnd, and | don't
think I'mever going to be free of it.

Q Do you, as you think back on this now --
we're on the 22nd of July, one year and two or three
nmont hs after this event is clainmed to have
occurred -- do you acknow edge any possibility
what soever that you had any intentional physica

contact wwth Ms. Deines on April 25, 20197
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A I had no intentional contact with Emly

Dei nes on April 25th, 20109.

Q Do you --
A I --
Q Excuse ne.

Did you ever, as you think back on this
now, place any one of your hands under her buttock
or buttocks at any tine?

A Absol utely not.

Q Did you ever at any tine pinch any one of
her buttock or buttocks?

A Absol utely not.

Q Did you ever squeeze at any tinme one of her
butt ock or buttocks?

A Absol utely not.

Q Do you accept the possibility, Judge
Sushchyk, that you had sone uni ntentional,
acci dental physical contact wth sone part of
Ms. Dei nes' body on April 25, 2019?

MR. NEFF: Qbjection.

THE HEARI NG OFFI CER: Sust ai ned.

Q Do you accept the possibility that you had
any accidental -- strike the words.

Do you accept the possibility that you had
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Ms. Dei nes' body on April 25, 2019?
MR. NEFF: Objection. Objection.
THE HEARI NG OFFI CER: Sust ai ned.
Q Did you have any uni ntentional physical
contact with Ms. Deines' body on April 25, 20197
A No.
Q Did you have any acci dental physi cal

contact with any part of Ms. Deines' body on that

dat e?
MR. NEFF: Objection, asked and answered.
THE HEARI NG OFFI CER: Overrul ed.
A | think the only possibility is --

MR. NEFF: (Qbjection. (bjection.
| would ask that the wi tness answer the
questi on that was actually asked.
THE HEARI NG OFFI CER: Go ahead, Counsel.
THE W TNESS: Reask the question, please.
BY MR ANGELI NI :
Q The question is whether you had any

accidental contact with any part of M. Deines' body

on April 25, 20109.
A There may have been.

Q Do you recall it?
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A No, | do not.
Q Now, you ultimately prepared, did you not,
a statenent in evidence as Exhibit Nunber 10 which
you gave to Judge Casey; is that right?
A That is correct.
Q Have you reviewed that statenent i1 n advance

of this proceedi ng?
A | have.
Q And so the record is clear, you
acknow edge, do you not, that at sone time that
evening, as you' ve testified to today, you passed in
t hat passageway behind Ms. Dei nes?
A I did.
Q You said in your statenent to Judge Casey:
"l was sonewhat unsteady on ny feet,
feeling the effects of past hip repl acenent
surgery, the long day (I had driven to
Brewster that norning from Sterling) the
eveni ng neal and the al cohol consuned.”

A That is correct. That's what ny statenent

Q And do you stand by that?
A | do.

Q You sai d then:
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"I recall that as | began to pass by
Ms. Deines, to steady nyself, | placed ny
hand in the direction of her chair and cane
into nomentary contact with a portion of
her | ower body."
A That's what the statenent is.
Q That is indeed what the statenent says; is

that right?

A It is.
Q As you currently recall, is that what
happened?
A No.
As | currently recall, | don't recall

havi ng any physical contact wth M. Dei nes.

Q Wiy did you say, then, on -- on May 20,

20109:

"I placed ny hand in the direction of
her chair and cane into nonentary contact
with a portion of her |ower body"?

A Because after being presented with
Ms. Deines' statenent, in recalling the facts of
the -- | tried to figure out in nmy own m nd what
happened.

Chi ef Casey asked ne to produce --
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MR. NEFF: (Qbjection.
THE HEARI NG OFFI CER:  What's t he basi s,
M. Neff?
MR NEFF: (Qbjection to anything Chief
Justice Casey said to him
THE HEARI NG OFFI CER: It's not being
offered for truth, | don't think.
Isit, M. Angelini?
MR ANGELINI: No, it is not, your Honor.
THE HEARI NG OFFI CER: Ckay.
Go ahead with your answer.
THE WTNESS: Thank you. Thank you, ma' am
BY MR ANGELI NI :
Q Keep your voice up.
A | did not think that Ms. Deines would |ie.
In attenpting to rati onalize what she said
and recalling the events of the evening, | could
then only conclude that there was a possibility that
I may have had sone fleeting contact with her. Not
I ntentional contact. Not purposeful contact. But
sonet hi ng that had occurred.
And | -- | created that statenent in
response to Chief Casey's request. It was done so

while | was away at a conference in Buffal o, New
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Yor k.
Q

And | sent it to himby -- by e-nail.

So just a few nore questi ons.

What -- have you been back to the Bayzos

Pub since this event?

A Yes.

Q Did you do so at ny request?

A Yes.

Q And did you attenpt to recreate when you
went back -- strike that.

Wien did you do so?

A | returned to Bayzos Pub on Decenber 12t h,
2019.

Q And was the configuration of tables and

chairs at the Bayzos Pub when you went back there,

at ny request, was it approximately the same as it

had been on the evening of April 25, 20197

A
Q

t her e,

Yes.
Did you attenpt -- when you went back

did you attenpt to recreate what you recalled

as having occurred that evening on April 25, 20197

A

Yes.
MR. NEFF: QObjection.
THE HEARI NG OFFI CER:  Overrul ed.

Just "yes" or "no," please.
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THE W TNESS: Yes, ma' am

BY MR ANGELI NI

Q And in doing so, in rethinking this, going
back to that |ocation, did you go to the actual
| ocation of the table and the barstools at which you
were present that evening?

A Yes.

Q And having -- and did you wal k around the
table in which you had wal ked around it that
eveni ng?

A Yes.

Q And did you stand in the position where you
| ater stood after returning fromthe bar?

A Yes.

Q And did you use your best efforts to recal
t he events of that evening of April 25, 2019?

A Yes.

Q And that day, after having done all of
that, did you have any recoll ecti on what soever of
any intentional contact with Ms. Dei nes' body?

A None what soever.

Q By the way, M. Sushchyk, there's been --
Judge Sushchyk, excuse ne, there's been an

al |l egation, according to Ms. Deines' testinony, that
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you slid one of your hands under her |eft buttock.

Did you ever do that?

A No.
Q Hol d up your hands.
A (I ndi cati ng)
Q Now - -
MR NEFF: |I'm-- I'"mgoing to object to

this testinony. W have no way of establishing a
frane of reference for what we're | ooking at here,
Judge Josephson.

MR- ANGELINI: 1'mgoing to give you one.

M ght | proceed?

THE HEARI NG OFFI CER:  Overrul ed. Go ahead.

BY MR ANGELI NI :

Q Wiat is the size of your hands?

A | have extra, extra |large sized hands.
Q And you determ ne that by gl ove size?
A Yes.

MR NEFF: And I'mjust going to renew ny
objection, whichis I"'mstill not sure howthis is
providing a relevant frane of reference regarding
t he size of Judge Sushchyk's hands and how t hat
relates to the allegations in this conplaint.

MR. ANGELIN: May | be heard?
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THE HEARI NG OFFI CER:  You don't need to be.
I think I -- to nme it's rel evant because
part of the allegation involves the judge's hands.
THE W TNESS: Yes.
THE HEARI NG OFFI CER: So overrul ed.
BY MR ANGELI NI :

Q Ckay. You were in the mlitary, weren't
you?

A | spent 23 years in the United States Arny
Reserves.

Q And did you -- you wear gloves during the
course of your military service?
A We were issued wi nter gloves which
consisted of a liner and an exterior black shell.
Q And were those gloves that fit the hand of
your size of hand -- |I'msorry.
Were those gl oves available to fit the size

of your hands readily avail abl e?

A They were not readily avail abl e.

Q Because of the size of your hands?

A That's correct.

Q Have you nmade any attenpt to recreate a

ci rcunst ance by which you would slide one of your

hands under a body wei ghi ng approxi mately
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200 pounds?
MR. NEFF: (Qbjection.
THE HEARI NG OFFI CER:  "Yes" or "no."

Q The answer was "yes"?
A Yes.
Q What have you done?

MR. NEFF: (Qbjection.
THE HEARI NG OFFI CER: Overrul ed.
A VWll, we prepared a stool of the sane

hei ght and confi gurati on.

MR. NEFF: Can we discuss this at sidebar,
Judge Josephson, pl ease?

THE HEARI NG OFFI CER: Sur e.

THE REPORTER: One nonent.

MR ANGELI NI : Judge, with your perm ssion
' mgoing to take a very qui ck bat hroom br eak.

THE HEARI NG OFFI CER:  Why don't we take
five mnutes and we'll neet again. |It's 12:01.
Let's say at 12:06, please.

MR. ANCELI NI :  Thank you very much.

(Recess)

(Meeting in private breakout room Hearing

O ficer Josephson, M. Neff, M. Cosgrove,

M. Angelini, and M. Loos present)
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MR NEFF: So the issue | wanted to ask you

about --

THE HEARI NG OFFI CER: Hol d on. Hol d on.
M. -- M. Neff, we're not. W're not in the
br eakout roomyet that | know of.

THE REPORTER W are.

THE HEARI NG OFFI CER: Are we? GCkay. Thank
you.

Are we on the record?

THE REPORTER:  Yes.

THE HEARI NG OFFI CER: Ckay. Al right.

Now, M. Neff, go ahead.

MR, NEFF: Ckay. If | may.

THE HEARI NG OFFI CER  Yes.

MR NEFF: ' msorry.

THE HEARI NG OFFI CER: That' s okay.

MR. NEFF: The issue | wanted to address
Wwth you is that what we -- or what | -- what | am
interpreting we are getting intois -- is the very

subj ect natter of in-court denobnstration or
experi nent that was the subject of the notion in
limne which I filed with the Court which you
deferred ruling on --

THE HEARI NG OFFI CER:  Ri ght.
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MR, NEFF: -- until sort of it becane a
nore live or active issue in the context of this
hearing. And since M. Angelini, | think, seenms to
be going in the direction of trying to start to
I ntroduce testinony regardi ng and a denonstration
regardi ng this conparable stool, et cetera, it
seened to ne that | would like to at least ask if

you woul d think about making a ruling now, or at

| east think about at sone point in -- in the early
stages of M. Angelini's presentation -- if you're
not inclined to rule now -- if you would be wlling
to make a ruling on ny -- ny notion in |imne.

Because what we've already heard is that,
you know, soneone who really doesn't |ook |ike
anyone that we know was involved directly in -- or
anyone who |l ooks like Emly at all, was involved in
maybe sonme sort of denobnstration using a conparable
stool. W' ve been provided wth a photograph of
what M. Angelini believes to be this conparable
stool. Wiich it's hard to tell, of course, from
phot ogr aphs, but it appears to be nade of different
materials; it appears to be nore solid in certain
ways. There's no way to determ ne what variety of

cushioning it has, what variety of nmaterials it's

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing, Day 3 - July 22, 2020
Videoconference

91

been made of, how flexible it is.

And, | nean, to put a fine point on it, if
the real question is is it possible for Judge
Sushchyk to stick his hand or slide his hand under a
butt ock and squeeze on April 25th, in violation of
t he Code as has been charged, given the qualities of
the barstools at the Bayzos Pub, should you all ow
M. Angelini, by way of another person in a
barstool -- which |I would suggest |ooked very little
| i ke the barstools at the Bayzos Pub -- be able to
present any evidence at all to sort of contradict
her description of that event or underm ne her
credibility of her description of that event, given
that we know nothing at all about the qualities of
t hat bench versus the qualities of the bench that
was -- that was being sat upon at the tine of the
al l eged assault in this incident.

THE HEARI NG OFFICER:  All right. Thank
you, M. Neff.

M. Angelini, where are we headed?

MR ANGELIN: W're headed to Judge
Sushchyk descri bing the barstool that was in the
Bayzos Pub, describing the barstool that is present

Wth us, on which I"'mcurrently sitting. He wll
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testify that it is the sane height, the sane w dth,
it has the sane degree of cushion on top, and -- and
he will then testify with respect to his ability to
nove soneone of the sane or even slightly | ess

wei ght than Ms. Deines off that barstool or to slide
his -- | should say to slide his hand under her
buttocks and the effect of doing so. That's where
we' re headed.

THE HEARI NG OFFI CER: Ckay. G ve nme a
chance, okay, before we go any further, to ask
M. Angelini.

I's there an individual who was the subject
of this experinent on the barstool?

MR ANGELI N : Yes, your Honor.

THE HEARI NG OFFI CER: And who is that
I ndi vi dual ?

MR ANGELINI: M partner, M. Louis
Cavarra. |1've identified himas a witness in this
matter and, if necessary, | will call himand he
will testify to his weight.

THE HEARI NG OFFI CER: How di d you deternm ne
t he cushioning? |In other words, that age of the
barstool, the -- that particular one that M. Deines

was sitting on, the give of the that particul ar
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t hat was done.

l'"mnot sure also -- | nean, there are two
conponents -- not to be too, what, graphic, but
there are two conponents: There's the barstool and
then there is the buttock, or buttocks, and --

MR ANGELI N : Right.

THE HEARING OFFICER.  -- | don't know t hat
we can ever recreate sufficiently both conponents
adequately to allow for an experinent that would be
of any probative value, at least in ny view

So at this point, given -- if you want to

make nore of an offer of proof, M. Angelini, as to

any conmponents at all, go right ahead.
MR ANGELINI: No, no. | appreciate that.
Look. We're not doing this to kill tine.

THE HEARI NG OFFI CER:  Absol utely.

MR ANGELINI: And I -- 1'Il be frank to
say, | don't want to get into the size of
Ms. Deines' buttocks, and it degrades, frankly, the
solemity of these proceedings by doing this, and |
don't intend to do that. This is an obviously a
very, very inportant matter

THE HEARI NG OFFI CER It is.

93
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MR ANGELINI: The best | could dois to --
Is to ask Judge Sushchyk to recreate -- to purchase
a barstool of the sanme height, the sane w dth, of
t he sane degree of cushion as the barstools at the
Bayzos Pub, which he personally exam ned. | asked
Ms. Deines at her deposition what her wei ght was.

At that point she said it was between 180 and 200.

To be perfectly frank, | solicited the nale
nmenbers -- |l awers at our office. It turns out
M. G avarra weighs 190, and it turns out his office
Is next to mne so was easy to coral him

THE HEARI NG OFFI CER: Sur e.

MR. ANCELINI: | placed himon the
barstool. | centered himon the barstool in a
manner consi stent with Ms. Deines' testinony. |
pl aced his el bows on the table which, as Judge
Sushchyk will tell you, is the sane hei ght as the
bar -- as the bar table about which M. Deines has
testified, his elbows in the sanme position, her
hands crossed in the sane way, |eaning forward and
speaking to Ms. Wl sh, as she said she was. And |
asked Judge Sushchyk, as he would testify, to try to
lift M. C avarra's buttocks off the barstool.

And what he woul d have told you is that the
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only way to do that -- and he is not a weak
person -- the only way to do that was essentially to
t hrust her forward, towards Ms. Wl sh.

Now, that's the best | could do. [If your
Honor decides not to take it, | understand it. But
| wanted to be conpletely frank as to what |
attenpted to do.

THE HEARI NG OFFI CER: Ri ght .

MR ANGELINI: And, you know, that's one of
t he problens of having -- it's alimtation of a
virtual hearing that | can't say this as graphically
as | would |like to do it and present it as
graphically. That's our position.

| understand your position.

THE HEARI NG OFFI CER:  Sure. Well, thank

you, M. Angelini. | appreciate the offer of proof
so that the record is conplete, and |I -- based on
the inability to -- to replicate all of the factors
t hat woul d be necessary for it to be a -- an

experiment or a denonstration that woul d approach
adequately the circunstances, conditions and
conponents of the evening in question, and the --
t he people, the furniture, so on involved, | think

that the probative value -- there virtually is no
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probati ve val ue because it can't be recreated.

So with that, the record' s conplete wth
your offer of proof, and M. Neff's objection is
sust ai ned.

We can go back to the hearing room for
| ack of a better phrase.

MR. NEFF: Thank you.

MR. ANGELI NI : Fair enough.

THE HEARI NG OFFI CER:  Thank you.

(Return to the open proceedi ngs)

THE HEARI NG OFFI CER:  Thank you, M. Loos.

I"msorry. | left the -- | nmeant to | eave
the roomand | ended up | eaving, | guess, the whole
bui | di ng.

THE REPORTER: No problem

THE HEARI NG OFFI CER: Thanks for letting ne

back i n.
MR. NEFF: Oh, good. dad to have you
back, Judge.
THE HEARI NG OFFI CER:  Thanks.
Ckay. Now |l think we're ready to resune.
MR ANGELI NI : Yes, your Honor.
THE HEARI NG OFFICER: Are we all set,
M. Loos?

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing, Day 3 - July 22, 2020
Videoconference

97

THE REPORTER  Yes.

THE HEARI NG OFFI CER: Ckay. G eat.

M. Angelini, you may conti nue.

MR ANGELI NI : Thank you.

| have no further questions, your Honor.

THE HEARI NG OFFI CER: Ckay. And let ne
ask, M. Neff, how long do you think you'll be on

any cross-exam nation?

MR- NEFF: | do have sone
cross-examnation, but | don't really feel it wll
be particularly long. So it may -- if |I'mreading

this correctly, at 12:25, it may go to 1:00-ish, but
| would be surprised if |I went nmuch further than
t hat .
THE HEARI NG OFFI CER: Ckay. Wiy don't we
begi n then. Thank you.
MR ANGELI NI : Keep your voice up.
CROSS- EXAM NATI ON
BY MR NEFF:
Q Good afternoon, Judge Sushchyk.
A Good afternoon, M. Neff.
THE REPORTER: Coul d you turn the speaker
nmore towards hima little bit?

MR. NEFF: Towards ne or --
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MR. ANGELINI: Hold on. Let ne adjust --
adjust ny |aptop here to get it closer.
MR NEFF: | know Judge Josephson preferred

that we stand if | --

THE REPORTER: No, it was for the wtness.

MR NEFF: If I sit, is that acceptable.
Because it seens like it naybe was nore audi bl e.

THE REPORTER: No. It was the judge.

THE HEARI NG OFFI CER:  You're not the
i naudi bl e one, | don't think. I think we're having
trouble with -- with the judge's.

THE WTNESS: Can you hear ne now?

THE REPORTER: Yes, | can hear you now.

MR. NEFF: Potentially this is the problem
| amnot a tall person, but okay.

MR ANGELI NI : Keep your voice up.

THE WTNESS: |I'Il make every effort to
keep ny voi ce up.

M. Loos, if for sone reason you can't hear
nme, please just either wave or sonething so | can
keep ny voice up.

THE REPORTER: WI I do.

MR. NEFF: Absolutely will do. Thank you.

Thank you for the offer.
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Q Can | ask you, Judge Sushchyk, how | ong
have you been a judge of the Probate and Fam |y
Court ?

A |'ve been a judge since February 28th of
2018.

Q Ckay. And how nmany occasi ons have you had
to obtain -- attend conferences held, or trainings
held by the Probate and Fam |y Court departnent?

A Well, the conferences, | went to the
April 2018 spring conference. | attended --

Q Ckay.

A -- the fall 2018 conference, which was held
here in Whrcester. | then attended the 2019 spring
conference. | did not attend the fall 2019
conference, and the spring 2020 conference was not
hel d.

Q Ckay. Did you, however, attend a
conference, a Probate and Fam |y Court spring
conference in 20197

A | did.

Q Ckay. And, as we've discussed, that was at
t he Ocean Edge Resort?

A Yes, sir.

Q Ckay. And did you stay for the entirety of
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t hat conference, neaning both the 25th and 26t h?

A | did, sir.

Q Ckay. And may | ask, what were you doi ng
on the day prior to your attendance at that
conference on April 25th?

A I conducted ny session that year at the
Worcester Probate and Famly Court until 4: 30,
quarter to 5:00, maybe five o' clock. | went hone.
My wife and | went out to dinner. It's our
anni versary on April 25th. And | got back probably
around 9:30, ten o' clock. | packed sone and then
went to bed.

Q So woul d you descri be that as a | ate ni ght
for you or an average night to go to bed for you?
A It was probably -- it was probably an
average night. | usually try to go to bed by 9:00

9: 30.

Q So when you arrived at the spring
conference in -- on the Cape in Brewster on
April 25th of 2019, would you have descri bed
yoursel f as conpromnmi sed, as already tired when you
arrived there?

A No, | woul d not.

Q You woul d not describe yourself as having
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been conprom sed or tired --
A No.

Q -- as aresult --

A No.

Q -- of the events of that week or because of
your state when you arrived on April 25th?

A When | arrived, | had probably had a coupl e

of cups of coffee. | brought sone coffee wth ne.
So when | arrived, | was -- | was not tired.
Q Can | ask you how nany al coholic beverages

did you have during the anniversary dinner you had
wth your wwfe on the evening prior to your
departure to the conference on April 25th?

A Probably one. | don't have a really
specific nmenory of it.

Q Ckay. And did you have your flask with you
at the anniversary dinner with your wife on
April 24th?

A No, | did not.

Q Ckay. But you nade a decision to pack it
and bring it with you to a work-rel ated conference
on the Cape on April 25th and 26th foll ow ng that
anni versary?

A I did.
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Q Ckay. And anong the things that happened
at that conference on April 25th, after the
trai ni ngs on various subjects of inport in the area
of the Probate and Fam |y Court at that particul ar
period of time, after that all happened at
approximately 3: 00 p.m, at sone point thereafter
soneone hosted sonething called a hospitality suite.

Do you recall that?
A | do.
Q Ckay. Do you recall who hosted the

hospitality suite?

A Il -- it was -- it was sone of the judges
that I -- | don't know all of the judges, but it
was, | think, two of the judges. | don't know their
nanes.

Q Ckay. And how many -- if you recall, or at

| east had to estimate, how nany judges attended this
hospitality event on April 25th after 3:00 p.m?

A If I recall correctly, M. Neff, it was
after -- hospitality suite started at about
six o' clock, and | think there were 15 or 20 judges
comng in and comng out. | didn't count them but
Il think it was 15 to 20. The roomwas -- the room

was fairly crowded.
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Q When you say "the room" are we talKking
about soneone's hotel roomwas used as a hospitality
suite? O was there sort of nore of a common room
made avail able by the -- by the resort for you all
to get together and socialize and have a hospitality
suite to get into, that you would get into together
to chat and catch up?

A It was, | believe, one of the suites. It
was -- as | recall, that there was a kitchen. |
recall the living area. People were out on the --
there was a bal cony. There was sone food, sone
drink there, but nothing official. So | -- you
know, |I think that we were all gathered together
wher e soneone was staying overnight.

Q Ckay. And | suppose this is inplied by the
questions |'ve already asked you, but did you attend
t he hospitality suite event that took place on

April 25th, 20192

A | did.
Q I"'msorry. | actually didn't hear you.
A I'"msorry, | may have dropped ny voi ce.

| did attend the hospitality suite.
Q And what tine did you get to the

hospitality suite event?
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A It was probably sonetinme after six o'clock,
shortly after 6:00 --

Q Ckay.

A -- that evening on the 25th.

Q l'"msorry. And what was the answer to --
the end of your answer to your question? | couldn't
quite hear that.

A | said |l -- 1 arrived -- | wal ked over to
the hospitality suite sonetine after six o'clock.

Q Ckay. And how long did you stay at the
hospitality suite?

A | was there till about, | would say, 6:45,
when | left to go to the -- over to the -- to the --
t he di nner.

Q Ckay. And did you bring your flask with
you to the hospitality suite event?

A | did.

Q Ckay. And did you consune any al cohol out

of your flask at the hospitality suite event?

A | did.

Q And how much al cohol fromthat flask, if
you know, did you consunme at the hospitality suite
event ?

A Probably an ounce or so.
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Q And how did you neasure that?

A By pour.

Q Pouring into a gl ass?

A A glass with ice and water.

Q And is that the only drink you had at the
hospitality suite event before you left it?

A Yes. They had beer and wine. | typically
don't drink beer and wne, and |I drank ny whi skey.

Q Ckay. And at that point you went back to
your roonf

A No. | went over to the -- | went over to
t he di nner.

Q You went to the dinner directly fromthe
hospitality suite event? Ckay.

And did you go to the dinner with anyone?

A | think I went over -- | think I -- 1
think -- although I'm not absolutely sure -- | think
I went over wth Judge Gernan and Judge Bail ey.

Q And | think we've heard enough about the
Ocean Edge to know that this is a big place, but
everything is still pretty close together.

Wul d you say -- how | ong would you say it
took for you to get fromthe -- the hospitality
suite to the dinner that you were -- that you were

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing, Day 3 - July 22, 2020
Videoconference

106

going to attend?

A It was probably -- it was probably a
five-m nute drive.

Q Five-m nute drive? Ckay.

And when you arrived at the dinner, who did
you sit with?

A | don't recall.

Q Ckay. Did you sit with anyone that you
know, even if you don't renmenber their nanes?

A | don't recall them

Q Ckay. And how nany people were seated at a
particular table? |If you renmenber.

A | don't recall.

Q Ckay. And if you had to guess, how nany
peopl e attended the Probate and Fam |y
Court-sponsored di nner that night at 7:00 p.m?

A I woul d say probably 40 to 50.

Q Ckay. Was al cohol or beer or hard Iiquor
avai l abl e at this dinner?

A It was.

Q Ckay. Was it free or for purchase?

A It was cash.

Q Ckay. And did you consune any al coholic

beverages at this dinner?
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A No, | did not.

Q Do did you consunme any al cohol from your
flask at this dinner?

A No, | did not.

Q Wl l, you earlier nentioned that there's a
particular type of Irish whiskey that you really
prefer.

Was that particular type of Irish whiskey
avai l able at this dinner, d endal ough? D d you
check?

A | don't know.

Q And how long did this dinner |ast?

A To -- | believe to about 8:00 -- 8:30 or
so.

Q Ckay. And instead of drinking al cohol at
this dinner you attended for an hour and a half,
what is it that you did choose to drink?

A | had water.

Q You just had water? Okay.

And so when you left the dinner at -- that
was being held at the Bayzos Pub -- excuse ne -- at

t he Ocean Edge Resort on that day, where did you go
next ?

A I went to the Bayzos Pub.
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Q Ckay. And did you go there with anyone?

A Wll, | wal ked over as a crowd. | think a
crowd of us wal ked over.

Q Sois it safe to say that a decent nunber
of the people who had attended the dinner, the
Probate and Fam |y Court-sponsored di nner that
started at 7:00 and ended at 8:30, then proceeded to
the Bayzos Pub to extend their evening and their
soci al i zi ng?

A That's true.

Q And you were anong the group that went to
t he Bayzos Pub at that point; is that true?

A Coul d you keep your voice up?

Q Ckay. I'msorry if I'"mnot being |oud
enough now.

So you -- you went to the Bayzos Pub at
approximately 8:30; is that correct?

A I think it was -- | got over there probably
about 8:45, maybe.

Q Ckay. And when you arrived at the Bayzos
Pub, was there any particular |ocation within the
Bayzos Pub that you chose to stand or sit to spend
your tinme there while -- while you were at that

venue?
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A | stood initially by the door.
MR. NEFF: And did you -- let's see what
|'ve got.
All right. | can ask that Judge Sushchyk
be shown what's been marked as Exhibit 1, please.
THE HEARI NG OFFI CER: Ckay.
THE REPORTER: One nonent.
MR NEFF: Ckay.
Q So this is Exhibit 1, Judge Sushchyk
Wien you say you were standi ng by the
door -- when you say you were standing by the doors,
Is the door -- this door that we can see sort of at
the far end of this photograph, or is the door you
were referring to sonmewhere el se?
A | think I cane in a bit towards the end of
t he bar fromthe door.
Q And I"'msorry if I"'mnot follow ng exactly

what you nmean by that. But --
A I"msorry. | don't nean to tal k over you,
M. Neff.
The door is fromthe -- the door leads in
fromthe bar roominto the pub fromthe entrance

where there's a stairs. And | think what | did is |

109
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think I cane in. | think |I stood towards the -- the
far right end of the -- of the bar.

Q At sone point in time did you approach a
table within this particular bar? Judge Sushchyk?

I'msorry. | stepped away. You probably
coul dn't hear ne.

At sone point in tine did you approach a
table | ocated within -- within this bar?

A | did.

Q Ckay. And -- and at about what tine did
you approach that table?

A I think it was 10, 10 or 15 m nutes after |
ent er ed.

Q Ckay. And --

A As | recall. | recall | think I talked to
sone people. | kind of |ooked about. As | said, I
did not know a | ot of people. And | saw Attorney
Patsos, and | started to work my way over.

Q Ckay. Al right.

So you found a table at which Attorney
Pat sos was seated and you proceeded over in that
direction at that point?

A Right. | went -- | cane in fromthe -- the

back si de.
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Q Ckay. And when you say "canme over fromthe
back side,” if you had to point to a direction you
cane fromon this photo, at |east, can you -- can

you sort of point to an area of that photo from

whi ch you -- you started your notion for us?
A Well, it's hard for ne to point because |
can't get up -- | can't -- there's no pointer

avai |l abl e for ne.

So the thing is, so if you' re | ooking at
the -- the photograph, do you see the door in the
very back side of it? That -- | think that | do
believe that's the stairway. That's the door that
| eads up -- there's a stairway that |eads to the
first fl oor down i nto the basenent.

Q Ckay.
A If you walk -- if you wal k through the

door, and | think what | did is | stood in that area

where the -- do you see where the TV screen is,
M. Neff?
Q | do.

A Ckay. So | think | stood in that area, and
| -- | proceeded -- you know, there were a | ot of
people in the bar. And | made ny way in, and then

eventually | saw Attorney Patsos, and | wal ked
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behi nd -- because there were just a | ot of people
to, you know, go through the crowd.

MR NEFF: Ckay. Understood.

Here's an inportant point, to help point a
little bit better picture for us, |I'mgoing to ask
I f we could show Judge Sushchyk what's been narked
as Exhibit J which | do not believe has been

produced as part of this hearing at this point.

THE HEARI NG OFFICER: | think it's nunber
12.
VR. NEFF: Oh, it is.
MR, ANGELI NI : It is.
MR, NEFF: | thought | had nmanaged it this
time.
THE REPORTER: One nonent.
THE HEARI NG OFFI CER:  Thank you, M. Loos.
Go ahead.
MR. NEFF: Ckay. |If | can inquire, Judge
Josephson.
THE HEARI NG OFFI CER: Sur e.
BY MR NEFF:
Q Judge Sushchyk, the photo that's now in
front of you, do you -- do you recognize it as a

fair and accurate representation of at |east a
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portion of the Bayzos Pub as it | ooked on the
eveni ng of April 25th, 2019, when you were there or
just arrived to that bar and then clinbed down the
stairs and were kind of waiting?

A M. Neff, to orientate us, this is to the
rear portion of the room That is -- you would see
If you were sitting at the -- at the bar. And the
table | believe where Attorney Patsos was standi ng
is on the left-hand side. You could just -- you can
just see a corner of it.

Q Ckay. Understood. Ckay.

I -- 1 just wanted to ask you if this --
well, | gather fromyour answer that this does
accurately depict that portion of Bayzos Pub on
April 25th.

But | also wanted to ask you, does this
depict the area you were referring to where you came
downstairs at least initially and were sort of
sorting out where you were going to cone --

A No, it does not.

MR ANGELINI: Let himfinish his question.

A l'msorry. M apol ogi es.
Q l"msorry. | couldn't --
A No, that -- the stairway in the upper

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing, Day 3 - July 22, 2020
Videoconference

114

| eft-hand corner of the picture is a stairway that
| eads to the adm nistrative offices that are
upstairs. There's a second neans of ingress to the
pub whi ch was nore accurately depicted on the prior
exhi bi t.
Q That's fi ne.
THE REPORTER: Sorry about that.
THE HEARI NG OFFI CER:  That's okay. Thanks,

M. Loos. We were getting feedback. | think we
solved it.

And yes.

MR. NEFF: | thought | had done sonet hi ng
wWr ong.

THE HEARI NG OFFI CER: No.
MR NEFF: Ckay.

Q So can | at |east ask you, Judge Sushchyk,
woul d you say this fairly and accurately represents
the -- the sort of physical setup of the furniture,
the high-top tables versus the dining tables and so
forth, in the imedi ate area where you stood with
Em |y Deines and Ms. Patsos and Ms. Yurgelun on the
eveni ng of April 25th of 20197

A Yes, it does.

Q And | think you were already asked this by
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your counsel, but you were not taking any kind of
special nedication that you should not be taking
with al cohol at this particular point in tine?

A At that tine, no.

Q Ckay. Had you been taking any type of
medi cation that you shoul d have not been taking or
not been consum ng al cohol for a period of tine
afterward even if you had stopped taking that
medi cati on?

A M. Neff, I1"'mgoing to ask you to speak up
and just repeat your question.

Q I"msorry. Gosh. | can't tell where the
m crophone i s, but were you taking any type of
nmedi cati on where you had been instructed that even
i f you did, indeed, stop taking that nedication,
there was a period of tinme when you should refrain
from consum ng al cohol after stopping that
nmedi cation, and for reasons of safety and heal th?

A At that time, M. Neff, | was not on any
medi cation for which I was instructed not to drink
al cohol. | -- however, | am on now.

MR ANGELI NI : Objection.
A I ' m nonresponsi ve. M apol ogi es.

I was not on any nedi cati ons.
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Q That's okay. Not a question |I'm asking
you.

And on the -- on the evening of April 25th
of 2019, you testified that as you essentially
passed through the corridor depicted in this
exhibit -- which I"'msorry, M. Loos, rem nd nme of
t he exhi bit nunber here?

THE REPORTER: 12, | believe.

BY MR NEFF:

Q 12.

There were approxi mately seven to ten
people mlling about the area, and you were trying
to get to Evel yn Patsos who was sort of in the
barstool nost off to the left, on the bottom
| eft-hand corner of this photo.

Is that correct?

A That's ny nenory.

Q Ckay. And you were able to successfully
get to Evelyn Patsos and have a conversation with
her on -- on that night, on April 25th, 20197

A | did.

Q And you were able to do so without, as you
said, really engaging in any inadvertent physical

contact with any of the seven to ten peopl e that
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were in that area as --

MR, ANGELINI: W mssed the first part of
t he question, please. Could you restate it?

MR NEFF: [|I'msorry. | -- maybe I'IIl -- |
wi sh I could do headphones and speakers for you.

MR ANGELINI: | couldn't hear it well.

MR. NEFF: Can everybody hear nme okay? And
| can certainly hear you.

THE HEARI NG OFFICER.  You're a little
tinny.

MR NEFF: Ckay. It's -- 1 think it's kind
of loading up its drivers, so it's going to inprove
nomentarily if we give it a mnute.

THE HEARI NG OFFI CER:  You' re audi bl e. It's
just a different quality than it was before. |
think we're fine to conti nue.

Judge, can you hear M. Neff okay?

MR NEFF: | don't see any settings.

Ckay. Let's see.

Does that help at all?

THE HEARI NG OFFI CER: Il think it's -- |
think it's fine.

M. Angelini, did you hear?

MR. ANCELINI: | can hear him yes.
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MR. NEFF: Oh, good.
THE W TNESS: Thank you, M. Neff.

BY MR NEFF:

Q Geat. | just want to do ny best to
elimnate that as an i ssue, because | have to say
there -- you can't tell, but there is no visible
m crophone for me to try to stay in proximty to as
| try to ask questi ons.

A You sound nuch better, M. Neff.

Q All right. Geat. Geat. I|I'mglad to
hear it.

The sane applies to you as you offered to

me, which is if -- if you can't hear ne, feel free
to stop ne, of course, and | wll try to repeat
nysel f or repeat nyself nore loudly so that -- so
t hat you can hear exactly what | have to say.

When you approached Ms. Patsos on
April 25th of 2019, in order to -- to get to her,
did you have to pass behind Ms. Deines in order to
get to Ms. Patsos, do you recall?
A | did. | wal ked behi nd her.
Q Ckay. You went right behind her.
And do you recall how long it took for you

to get right behind Ms. Dei nes as you passed behi nd
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her and tried to get to Ms. Patsos?

MR. ANCELINI: | object to the question.

MR. NEFF: |'mjust asking how | ong.

THE HEARI NG OFFI CER:  What's t he basi s,

M. Angelini?

MR ANCELIN: Yes. Because it's not clear
fromthe question fromwhich point he wants himto
start. It obviously takes a varyi ng anount of the
ti ne dependi ng on where you stop and where you
start, and that's the basis of ny objection.

MR NEFF:. Wwell --

THE HEARI NG OFFI CER: Overrul ed.

For what it's worth, go ahead M. Neff.

Q You can answer the question, Judge, which
' m happy to repeat, and maybe repeat it a little
nor e preci sely.

Wiich is, fromthe tinme sort of your body
began to pass by the -- the first part of
Ms. Dei nes' body, to the point where your body has
conpl etely passed Ms. Dei nes' body and you were now
in the area of Evelyn Patsos on April 25th of 2019,
how | ong woul d you say that it took for you to make
t hat passage?

A I woul d probably say a second or two.
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Q Ckay.

A | didn't stop behind Ms. Deines.

Q And you were able to acconplish passing
behi nd her in a second or two despite the six or
seven ot her people that were al so occupyi ng that
archway at the sane tine you were trying to get to
Ms. Patsos that night?

A | had to -- ny nenory, | had to kind of --
as | said, | think | used the word "threaded."

You know, |I'mnot a snmall person, and, you

know, very often | just have to ask people to nove a
little bit so | can get through. And, you know, |
probabl y bunped i nto sonebody, okay? But --

Q Ckay.

A -- that's what | recall. 1| recall the
people there, and | eventually stood next to
Ms. Patsos and started introduci ng nyself.

Q Under st ood.

One of the things you said when you arrived
at the table was you offered everyone at the table
sort of a free first round of drinks, right? |Is
t hat correct?

A It was a -- a neasure of hospitality, I

guess.
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Q Yeah. GCkay. Geat.

And do you recall at |east how many dri nks
you ended up buying as a result of that offer?

A I think I brought -- | think I purchased
four, including for nyself. | think -- | think I
purchased three for other people.

Q And what was the drink that you purchased
for yoursel f?

A It was whi skey.

Q Ckay. And just out of curiosity, did
Bayzos Pub happen to have this Irish whiskey of
particular liking for you, den -- I'"'mnot going to
pronounce it. d endal ough?

A d endal ough.

No, they didn't.

Q Ckay.

A They had -- | had to settle on Janeson.

Q Ckay. So -- so you went with that one
I nst ead.

Did Ms. Deines accept your offer for a free
drink, or for you to buy her a drink on that
particul ar eveni ng?
A | don't think so. | really don't

specifically recall, but I don't think so.
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Q Do you recall how |l ong Ms. Deines remai ned
at the table after you arrived at the table and

started speaking with other parties who were present

t here?
A I think she was there for 15 m nutes or so.
You know, we -- we engaged in sone conversati on.

But, you know, probably 15 m nutes.

Q For about 15 m nutes? Ckay.

And rem nd ne, how many al coholic beverages
had you consuned as of this particular point in
time?

A Two.

Q Ckay. And you -- other than the one that
you -- you consuned at the hospitality suite, you
had not taken advantage of any opportunity at any
ot her venue avail able at Ccean Edge to consune
al cohol fromyour flask before arriving at the
Bayzos Pub that night, did you?

A That's true.

Q Ckay. And you do recall running into Chief
Justice Casey at the dinner, Probate and Famly
Court-sponsored dinner, that started at 7:00 p.m,
ended around 8:30 p.m on April 25th?

A I honestly do not.
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Q Ch, you don't even recall running into him
on that particular --

A No.

Q -- day? Ckay.

Ckay. Can | ask you, what was the size of
your flask, the flask that you were carrying at this
Probate and Fam |y Court conference?

A I think it carries six ounces.
Q Si X ounces.

And did -- did you, indeed, succeed in
filling it with your Irish whi skey of choice,
which you'll have to pronounce for ne, but it starts
d en sonet hi ng?

A It was not filled.
Q It was not fill ed.
What had you put in it?
A Par don?
Q What had you put in your -- your flask that
you deci ded that you wanted to bring to the Probate

and Fam |y Court conference?

A I"msorry. | didn't hear your question.
Q l'"msorry. | thought this would be
hel pi ng.
What variety of -- what exactly did you put
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into the flask that you decided to bring with you to
the Probate and Fam ly Court conference on
April 25th and 26th of 2019?

A There was d endal ough whi skey in it.

Q Ckay. So, |I'msorry, that was actually ny
initial question. |I'mhaving trouble pronouncing
t he name of it.

So you were able to fill it wth that

particul ar variety of your favorite whiskey

before -- before com ng down to the conference?
A Wien | took it fromhone, it was not
filled.

Q Ckay. Well, how full was it, would you
say?
Probably --

' msorry?

> O >

Probably had three or four ounces in it.

Q Ckay. And do you regularly keep a supply
of your favorite whiskey at your hone?

A Typical ly, yes.

Q Ckay. Do you keep nore than four or
five ounces of whiskey in your home? O do you keep
| arger quantities than that at your hone?

A I think right now |l don't have any.
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Do you recall being asked to go to --
strike that. One second.

Can you give ne one nonent, please?

THE HEARI NG OFFI CER: Sur e.

Actually, we're at the --

MR. NEFF: This a good |l unch break?

Ckay.

THE HEARI NG OFFI CER: Wl |, how much | onger
do you expect you will be, M. Neff?

VR. NEFF: | do have -- I'msorry. I -- 1
i ke many | awers, | kind of under predict, and so |
probably have 30 to 45 m nutes to go.

So if you think this is a good tinme for a
| unch break, it may, indeed, be a good tine for a
| unch break.

THE HEARI NG OFFI CER: Ckay. Well, why
don't we do that. Let's take the lunch recess.

It's a mnute after 1:00. Let's resune as
close to 1:31 as we can.

Thank you.

MR NEFF: Al right.

Sounds good.

MR. ANGELI NI :  Thank you.

125
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(Luncheon recess taken

at 1:01 p.mto 1:31 p.m)

126
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AFTERNOON SESSI ON

THE HEARI NG OFFI CER:  On the record.

"1l thank everyone for being pronpt.

MR, NEFF: |'m foregoi ng headphones in an
effort to nake everyone, including ny co-counsel, be
able to hear ne, so feel free to voice -- voice up,
anyone, if | fail to -- to achieve that goal.

THE HEARI NG OFFI CER. \Whenever you're
ready, M. Neff.

MR NEFF: l'"msorry. |I'msorry. Just
sort of pulling ny paperwork up. Al right.

Q Judge Sushchyk, wel cone back. Thank you.

I want to start by asking you about the
nmeeting you were invited to attend -- excuse ne, the
meeting you were asked to have with Chief Justice
Casey in your |obby at Wircester district court on
May 10th of 2019.

A Ckay. Go ahead, pl ease.

THE HEARI NG OFFI CER:  Yes.

Q And -- and how was that arranged, as far as

you renenber ?

A Vell, it really wasn't, M. Neff.
Q Ckay.
A What | recall is that | reported for work
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at about seven o' clock. My 17th is a Friday.
That's ny notion day, and it's the busiest day of a
probate famly court judge's week.

So | started going through ny noti ons and
about a quarter to 9:00 in the norning Marty
Hei denfel der, who is ny -- ny clerk notified ne that
Justice Casey wanted -- was present and he wanted to
meet with ne.

And | nmet with Justice Casey after that.

Q Ckay. So you do not -- you do not recal
bei ng aware of that neeting was going to happen
before it actually did happen on May --

A M. Neff, you'll need to repeat that,
pl ease.

Q No. It's all right. Well, I'll nove on to
anot her subj ect.

G ve ne one nonent, please.

As a consequence of your neeting wth Chief
Justice Casey on May 10th, did you wite a statenent
regardi ng the events that were all eged to have taken
pl ace on April 25th of 20197

A Yes, | did.
MR ANGELI NI : Keep your voice up.
MR NEFF: And, I'msorry. That's probably
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me, too.

And I'"'mtrying to keep up. | believe we're
t al ki ng about Exhibit 10 now. And in that
statenent, if | could ask you, M. Loos, to put it
bef ore Judge Sushchyk, | just wanted to ask hima
little bit about it.

THE REPORTER: One nonent.

MR. NEFF: GCkay. Geat.

Q And | want to -- | don't know how to scroll
down exactly here, but | want to direct your
attention to the very | ast paragraph of this
particul ar statenent.

Ckay. And | -- | should ask, as a
prelimnary matter, this was a statenment witten by
you and, in a fashion at |east, signed by you and
then submtted to Chief Justice Casey?

A It was. The statenent was witten by ne
while | attended the ERI CSA conference in Buffalo,
New Yor k, using ny iPad.

Q And when it says "signed this 20th day of
May 2019," is that the date you conpleted this
statenent and then sent it?

A | believe | conpleted the statenent on the

evening of May 20th and sent it on, | think it was
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May 21st, or May 22nd -- probably May 21st -- per
the instruction of Judge Casey.

Q Ckay. And |I'm skipping ahead a little bit,
but in the interest of -- if you'll permt ne, at
| east, saving a little tinme, 1'll orient you in.

The very end of this letter, which is your
response or your statenent regarding the allegations
Ms. Dei nes had nmade regardi ng the events of
April 25th, 2019, in this final paragraph you
stated -- and correct ne if |I'm w ong:

"Havi ng conpl eted ny use of the
facilities, | began ny return to our table,
agai n threadi ng ny way between ...
patrons” -- "the patrons and the tables. |
was somewhat unsteady on ny feet, feeling
the effects of past hip replacenment
surgery, the long day (I had driven to
Brewster that norning from Sterling), the
eveni ng neal and the al cohol consuned. |
recall that as | began to pass by
Ms. Deines, to steady nyself, | placed ny
hand in the direction of her chair and cane
into nomentary contact with a portion of

her | ower body. | then returned to ny seat
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at the table, rejoining Ms. Patsos,
Ms. Yurgelun, Ms. Wel sh and Ms. Deines."”
Do you recall witing that statenent?
A | do, sir.
Q And you were telling us today that you did
not cone in contact, physical contact, with
Ms. Deines at all on April 25th of 2019; that
this -- that -- that portion of your description in
t hi s paragraph is not accurate?
A Wien | wote that statenent, it was done to
t he best of ny nenory.
Q Answer the question, sir.
MR, ANCELI NI : Answer his question, sir.
A "' msorry. Reask the question.

Q Well, "yes" or "no," are you -- do you --
are you today saying that the portion of this final
par agraph of this particular statenent, where you
say you placed your hand in the direction of her
chair, neaning Ms. Deines' chair, and cane into
nomentary contact with a portion of her | ower body
is not true and your current nenory, as of today, or
your current statenent as of today is that that's

not true and you never nade contact with M. Deines

on April 25th, 2019? "Yes" or "no"?
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A Yes.
Q Let ne ask you this:
Did you submt this statement to Chief
Justice Casey before or after he told you that he

woul d be forwarding results of his investigation to

other parties for -- for further investigation?
A Repeat that, please, sir.
Q Did you submt this -- this statenent,

which is dated May 20th, 2019, 2000 -- excuse ne,
May 20t h, 2019, to Chief Justice Casey before or
after he advised you that as a consequence of his
work follow ng up on Ms. Deines' report a further
i nvestigation or a further -- further review would
take place as a consequence of that initial report?
A The only thing | was infornmed by Justice
Casey when he requested ne on May 20th to prepare a
statenent was that he was going to send ny statenent
to Chief Justice Gants of the Suprene Judi ci al
Court .
MR NEFF: |I'msorry. One nonent, please.
THE HEARI NG OFFI CER: Sur e.
MR, NEFF: | have no further questions.
THE HEARI NG OFFI CER: M. Angelini,

anything further?
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MR. ANGELINI: Let ne think for just a
nonent .

May |, your Honor?

THE HEARI NG OFFI CER: Sur e.

MR, ANGELI NI : Thank you.

| have no further questions.

THE HEARI NG OFFI CER: Do you mnd if | ask
a question or two just on the | ast area?

MR ANGELI NI : None what soever, your Honor.

THE HEARI NG OFFI CER: Ckay. Judge, | --
did | understand you to say that you were instructed
to prepare a statenment by Chief Justice Casey?

THE W TNESS: Yes, ma'am

THE HEARI NG OFFI CER:  And that was the
statenent that you prepared that's dated May 20t h;
Is that right?

THE W TNESS: That is correct.

THE HEARI NG OFFI CER:  And did | under st and
you to say that you understood that that statenent
was one that was going to be submtted to the Chief
Justice of the Suprene Judicial Court, Judge Gants?

THE W TNESS: That's correct, nm'am

THE HEARI NG OFFI CER: Ckay. Thank you.

Is there any objection to anything | asked
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by either party?

MR. ANGELI NI : None by ne.

MR, NEFF: No, your Honor.

THE HEARI NG OFFI CER: I's there any
foll ow-up question that either of you would like to
ask?

MR. ANCGELINI: | have none.

MR. NEFF: None. None, your Honor.

THE HEARI NG OFFICER: Al right. Thank you
very nmuch, Judge. That conpletes the testinony,
M. Angelini, that you wanted of your client.

Are there any other w tnesses who you
intend to call?

MR. ANCGELINI: There are none, and we rest.

THE HEARI NG OFFICER:  All right.

Any rebuttal, M. Neff?

MR, NEFF: | do not have any rebuttal
W t nesses, no, your Honor.

THE HEARI NG OFFI CER.  Ckay. All right.

Then, if | could, | would |ike to address
t he issue of the notion for reconsideration before
we nove beyond the point of the proceedi ngs that we
are now.

I's that sonething you're prepared to do,
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M. Angelini?

MR, ANGCELIN: If you would give ne one
mnute to get a file out of ny office, 1'lIl be
prepared to do that, your Honor.

THE HEARI NG OFFI CER: Ckay. And M. Neff?

MR NEFF: Yes.

THE HEARI NG OFFI CER:  You'll be prepared
al so?

Q MR NEFF: Yes. But I'lIl also have to pull
t hat back up, because | don't think I have it on
this conputer. |If you'll give ne one nonent to go
retrieve it.

THE HEARI NG OFFI CER: O course.

(Recess t aken)

MR ANGELINI: |'"m prepared to proceed,
your Honor. | ' m prepared, your Honor, at your
conveni ence, to proceed.

THE HEARI NG OFFI CER. Ckay. Thank you,
M. Angelini.

I think we're just waiting.

VMR, ANGELI NI : Ch, sorry.

THE HEARI NG OFFI CER: Ckay. Al right.

M. Neff is back.

MR NEFF: Yes.
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THE HEARI NG OFFI CER  And at this nonent
Il just rem nd everyone that we are not in
br eakout room not at sidebar. |[If you wish to have

anyt hi ng di scussed that would be on the record but
in the nature of a sidebar conference if we were in
an actual courtroom you should let ne know that.
O herwi se we'll stay where we are.

MR NEFF: | -- Judge, | nean, | can't
obvi ously point to any statutory protection on one
of the subjects that's relevant in this notion for

reconsi deration, but in deference to the party

i nvol ved, if we could -- if we could do -- if we
could discuss this in a breakout roomso that -- so
that it's kept as private as possible, | would -- |

woul d ask for that.
THE HEARI NG OFFI CER:  Any obj ecti on,
M. Angelini?
MR. ANCELI NI :  None what soever, your Honor.
THE HEARI NG OFFI CER. Ckay. Thank you.
It will be on the record; it wll be
avai l able to the public. The discussion itself wll
take place in the nature of a sidebar, which would
not be an uncommon practice at all in an actual

courtroom
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MR ANGELIN : Great.

THE HEARI NG OFFI CER: I don't expect --
just for people's timng, | don't expect this to
| ast nore than maybe ten m nutes, so that we should
be back in the -- or back out of the breakout room
I n about ten m nutes.

Ckay.

MR, NEFF: G eat. Thank you.

THE HEARI NG OFFI CER:  Thank you.

137

(Meeting in private breakout room Hearing

Oficer Josephson, M. Neff, M. Cosgrove,

M. Angelini, and M. Loos present)

THE HEARI NG OFFI CER:  Then, M. Angelini,
you had filed a notion for reconsideration of ny
ruling on the issue of expert testinobny, and a
related matter of inquiry of Ms. Deines, concerning
a prior alleged assault ten years before.

So | wanted to -- | had allowed the notion
to exclude that, that was filed by M. Neff, and

wote ny decision. And since then you have filed a

notion for reconsideration, and | wanted to give you

an opportunity to be able to make an of fer of proof.

And I"'msorry it's so late in the proceedi ngs, but
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let's -- let's do it now that we can.

Ckay?

MR ANGELIN: Good. So happy to do that,
your Honor.

Look. I1'mdoing this in the interest of
conpl eteness. We're not trying this for the purpose
of an appeal, but having gone this far down the
line, let ne just tell you what | would have -- if
t he evi dence had been presented, what it would have
been. | don't -- it's sonewhat noot at this point,
but I'Il say it.

So Ms. Deines testified in a deposition
that approximately ten years ago, while she was
riding on an MBTA train, she was groped, and her
testinony at that tinme at her deposition was that it
made her -- she renenbered that incident. It nade
her at |l east wary, and -- and that it was in her
m nd. Judge, Hanya Bl uestone is a |licensed
psychol ogi st, a forensic psychol ogi st, been
practicing in central Massachusetts for
approxi mately 20 years. She deals with situations
generally -- as she would testify -- of this type in
whi ch a person suffers a -- a deeply disturbing

experience of a type unfortunately sustai ned by
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Ms. Deines ten years ago. And she -- | would
present her CV to you, but her testinony would be
that in those situations it is comobn that a person
who has that experience will m sperceive an -- a
relatively insignificant event, a non-traunatic
subsequent event, will m sperceive that by reason of
the prior disturbing experience, and that, in this
case, even incidental, casual, unintentional conduct
and contact nmy trigger that reaction, and may have
triggered that reaction in M. Deines.

That's the -- that's the subject, that
sinple. That's it.

THE HEARI NG OFFI CER: Al right.

Well, thank you. Qut of an abundance of
caution, because | had -- | had all owed the notion
to exclude primarily on procedural grounds, in the
event in the -- in the possible, very possible event
that | amwong -- which certainly | could be -- |
wanted to nmake sure that the substance coul d be

consi dered as wel | .

I will nowtell you that, given the state
of the evidence, which is that -- is that Judge
Sushchyk -- Sushchyk -- I'msorry; | stunble over
his nane; | apol ogize for that -- that Judge
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Sushchyk -- Sushchyk would -- has deni ed any
t ouchi ng what soever, and Ms. Deines' testinony was
very clear on the nature of the touching that she
experienced, I'mnot -- I'mnot certain that the
expert testinony would be -- woul d be pertinent
to -- to the evidence that | have before ne.

I wll note that the five areas that -- the

f oundati on requirenments include the opinion nmust be
based on a body of know edge or principle that -- or
met hod that is reliable, and although it's -- 1
won't address the other areas -- that would be ny
mai n area of concern if -- if | had not excluded it
on procedural grounds, which | did.

So that's where we are now. |If there's
anyt hi ng you want to add, M. Angelini, be ny guest.
M. Neff, anything you want to add?

MR, NEFF: None. Unless you need to hear
fromne, | have nothing left to add, Judge.

THE HEARI NG OFFI CER° M. Angelini.

MR, ANGELINI: | just -- look. The purpose
of nmy -- |1 think this is all noot at this stage of
the proceeding. |1've raised it early.

THE HEARI NG OFFI CER: | know you di d.

MR ANGCELINI: So it's not a problem
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Let's nove on.

THE HEARI NG OFFI CER.  Ckay. Thank you.
Fine with ne. Let's nove on, then. Let's go back
i nto the non-breakout area and neet there.

Thank you.

(Return to open proceedi ngs)

THE HEARI NG OFFI CER Ckay. W're back and
can we be on the record, please, M. Loos, if we're
not ?

THE REPORTER: W are.

THE HEARI NG OFFI CER: Ckay. G eat.

All right, then, M. Angelini. You have
concl uded your presentation on behalf of your
client.

M. Neff, you have -- or do you have any
rebuttal evidence?

MR NEFF: | do not, your Honor, no.

THE HEARI NG OFFICER: Al l right.

Then at this tinme the evidence is closed.

Are you each prepared to open -- to present
cl osi ng argunents?

MR NEFF: | would |like to make a cl osi ng
argunent, your Honor, and | am perfectly happy to do

so today. | would, if the Court's willing to permt
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me to do so, like to take maybe a ten-m nute recess
or so because, while | have prepared a cl osing
argunent, | want to make sure that certain aspects
of the evidence that were presented today that
may -- may not have been anticipated the last tine |
| ooked at it are incorporated and/or accurate in
what | actually say to you at the end in that
ar gunent .

THE HEARI NG OFFI CER:  Any obj ecti on,
M. Angelini?

MR, ANGELI NI : No, your Honor.

THE HEARI NG OFFI CER: Ckay. Then let's
take a -- | apologize to those who I told --

MR NEFF: |I'msorry for the del ay.

THE HEARI NG OFFI CER: No. It's fine.

Let nme just say, it's exactly what woul d
happen during the course of any hearing. Before
closing argunments attorneys always need a few
m nutes to collect their thoughts, and that's --
that's only fair.

So let's do the ten mnutes that we
normal |y woul d anyway, and we'll resunme at 1:10,
pl ease.

MR. NEFF: Perfect. Thank you very much.
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(Recess t aken)

THE HEARI NG OFFI CER:  Thank you.

And -- all right. And we're ready to
resune. As | said, the evidence has cl osed, and
"1l be happy to hear any cl osing argunent. G ven
that M. Neff is the party wth the burden of proof,
he will go last, but, M. Angelini, any closing
remarks that you'd |li ke to nmake?

MR ANGELINI: Yes. |I|I'mprepared to start,
your Honor.

May | proceed?

THE HEARI NG OFFI CER: Sur e.

MR, ANGELI NI : Yeah.

CLOSI NG ARGUMENT FOR JUDGE SUSHCHYK

MR ANGELIN: Well, thank you, your Honor,
for your attention to this.

Look. | -- we recognize that there is a
special burden of proof in this case. | don't
Intend to repeat the nature of what it neans to be
able to prove sonething, or to be required to prove
sonet hi ng by cl ear and convi nci ng evi dence. Your
Honor knows that better than anyone, perhaps, in
this room even this virtual room But even if this

was a case based on the preponderance of the
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evi dence, rather than on clear and convincing

evi dence, | woul d suggest to you, respectfully, that
this is extraordinary that we are here, because what
we have here is conpletely an uncorroborated charge.
There is no corroboration for what is alleged to
have occurred except fromthe nouth of the person
who clains lately that it occurred.

And the event itself is an extraordi nary
event as described by Ms. Deines. She says -- she
says, and said to you under oath, that for 5, 10 or
15 seconds, this judge placed his hand, slipped his
hand under her buttocks and pi nched and squeezed it.
No one saw t hat happen. No one saw t hat happen.

She didn't see it happen, of course, because she
could not see it happen. Ms. Patsos, who was
standi ng right next to her, did not see it happen,
did not see anything unusual occur. M. Patsos did
not see Judge Sushchyk as he wal ked towards her stop
for a second or two seconds, or three or four or
five seconds, nuch | ess sonewhere between five and
15 seconds. This is a conpletely uncorroborated

cl ai m and deni ed expressly by the only percipient
witness to what is alleged to have occurred, and

that i s Judge Sushchyk.
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Now i f Judge Sushchyk, who deni es doi ng
this, denies this intentional act, indeed stopped
for 5, 10 or 15 seconds, surely -- and during that
5, 10 or 15 seconds not only stopped but pulled out
his hand, slid it under Ms. Dei nes' buttocks and
pi nched and squeezed her, put aside the absence of
reaction fromher, surely Ms. Patsos nust be |ying
because she says he didn't stop as he was novi ng.
And this is not sonething that -- obviously
sonething taking 5, 10 or 15 seconds, it's not
sonet hi ng whi ch coul d possi bly occur on the run.
Whet her it could occur even if he was stationed
behi nd her and purposely trying to do it is an
entire separate question for your Honor.

And then tal k about the reaction of
Ms. Deines, who says this lifted her off the
cushion. That was her testinony. This act was such
a violent act -- it wasn't a sinple squeeze of sone
part of her skin; it was a full body, full palm
grab, as she has described it, a grab, a squeeze of
her buttocks, lifting her off the cushion.

But that didn't occur. That did not occur,
because we have the testinony of two peopl e who know

Ms. Deines well, who are apparently friendly wth
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her: M. Patsos and Ms. Welsh. During all this
period of tinme, according to her own testinony,

Ms. Dei nes was speaking across the table to

Ms. Welsh with her el bows on the table, her body
posi ti oned towards Ms. Wl sh, and they were having a
conversation. And Ms. Welsh renenbers no
Interruption of that conversation. She renenbers
not hi ng unusual. And al so renenbers wat chi ng Judge
Sushchyk, and he was noving at all tines.

You asked her the -- she was asked the
question -- you asked Ms. Patsos -- again, the
question was asked of her, "WAs he noving? D d he
stop?" Her answer was, "No, he did not stop." That
testinony, her testinony, M. Patsos' testinony,
Judge Sushchyk's testinony, would all have to be
wrong for the uncorroborated testinony of
Ms. Deines, which is inconsistent with her own
behavi or, to have occurred.

And take a hard | ook at her testinobny. She

said -- she said, in response to a question from
M. Neff on direct examnation, "I immediately
turned around. | imediately turned around.” In

fact, as she acknow edged, she didn't turn around

for 30 seconds. That's her -- that is what
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happened. At sone tinme after this occurred, she
turned around and, 30 seconds | ater, saw Judge
Sushchyk there. There's no doubt that he was there,
but there's no doubt fromthe w tnesses who saw him
get there that he was noving as he got there and did
not stop to have an encounter wth M. Deines’
but t ocks.

If this claimcould be sustained agai nst
Judge Sushchyk, this claimcould be sustained
agai nst anybody at any tine at any place, because it
is conpletely wi thout corroboration, and is
conpletely inconsistent wwth the behavior of the
person to whomit is alleged to have occurred. She
did not stop. She did not turn around. She did not
see what was going on behind her. She didn't say to
Ms. Welsh, "Ch, ny God. Sonething just happened,
but I'"mnot going to turn around for 30 seconds."
She didn't say anything to Ms. Patsos who was to her
left. She didn't say or do anything that woul d | ead
anyone to believe that anything had occurred. And
t he reason for that is, respectfully, is that
not hi ng had occurred. She clainmed, incredibly, that
she knew who was behind her. There is no way --

there is no way.
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There is -- the only evidence you have,
your Honor, the only evidence you have is that this
took place in a bar, with a nunber of people who
wer e drinking and novi ng about, crowded, mlling
about, doing what people do in bars: Sone standing,
sone sitting, socializing at the end of a day's
event with nenbers of the public there.

You heard the testinony from Judge Casey
that this is -- this is not a renote nountai ntop
| ocation. This is an area where there are
t owmnhouses and condom ni uns around, all as part of
this project, this residential -- or this resort, |
shoul d say.

In any event, this was a crowded bar, and
the claimby M. Deines that she knew who, or what,
or how many, or the nature of the people behind her,
whet her they were nmale or femal e or whatever, is
W t hout foundation. It is pure speculation. It is
not evidence. There is sinply no evidence of what
occurr ed.

I cannot enphasi ze enough that this event,
that this claimis an uncorroborated one, and,
frankly, the statenents of M. Dei nes thensel ves,

before the Comm ssion for Judicial Conduct got
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I nvol ved, before a scenario was created by which
this judge has been subjected to this uncorroborated
accusation, what did Ms. Deines say?

Well, what she said at first was, "OCh, ny

God, | think" -- "I think" -- to use her words --
"that sonething had occurred.” "OCh, ny God, | think
one of the judges grabbed nmy butt on purpose.” She

didn't say, "One of the judges grabbed ny butt on
pur pose."” She said, "I think so.” And then she
said, "He's also carrying a hip flask,"” which turns
out not to be a hip flask, "so maybe" -- as she
testified to, "maybe he just fell."”

We don't know what her perception was at
any tinme this evening, but if she perceived that
soneone slid his extra, extra | arge hand under her
butt and grabbed and squeezed it, there is no way in
the world that that could be viewed as consi stent
wth what she has described and wth what Judge
Sushchyk is charged at. You just cannot reconcile
sonebody stunbling and falling down because he was
carrying a hip flask with what she cl ainms occurred.

And then we have her next text nessage in
whi ch she says the next day, "I kind of thought it

was a m st ake. " Let's be clear about it. It cannot
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be a m stake by which soneone slides his hand under
your butt and squeezes and grabs it or pinches it,
however she wants to describe. That could not be a
m stake. That could not be a m stake. That doesn't
happen by m stake. It cannot happen by m stake

unl ess you' ve got a choice of two different people
to do it to. It was not a m stake.

But then what does she say? "Until today,
he spent the day hovering unconfortably around ne."
There is no evidence of that. You've listened to
Judge Sushchyk, and | put his -- his credibility is
on the line. | acknowl edge it. Putting aside the
burden of proof, there is no evidence what soever
t hat he was hovering unconfortably around her that
day.

And |listen to her testinony on
Cross-exam nati on about that. | asked her, "In what
manner was he hovering around you, M. Dei nes?"
"Well, he was sitting at lunch, and | thought he sat
too close to ne." It turns out he wasn't sitting
too close to her. He picked, as he told you, an
enpty seat. He didn't even see her that day.

And then | asked her to reconcile the fact

that he was not sitting close to her with her claim
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that he spent the day -- spent the day hovering
unconfortably around her. And her testinony on that
point, as | said earlier today at a different
connection, is telling. She said, "Wll, that was
nmy perception.”™ Wll, what that denpnstrates, your
Honor, is that we have here a person who has the
ability to perceive things which are not real. She
percei ved, sonehow, by the fact that he sat at an
adjoining table in which there was an enpty seat,
t hat he was spendi ng the day hovering around her, as
she said in a text to two of her friends. Wich he
clearly was not, but she perceived that to be the
case because she denonstrated to you that she has
sonehow the ability to disassociate reality from
what she chooses to perceive.

Whet her that happened -- it certainly
happened with respect to the all eged hoveri ng.
Whet her t hat happened or sonething el se happened by
whi ch she has made up this story, we don't know W
don't know how or why she did so. But what we do
know fromthe evidence is it didn't take pl ace.

But |l et us give her the benefit of the
doubt, that sonehow she convinced herself that he

did not fall down and slide his hand under her
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buttocks as he was falling down. Sonmehow she's
convi nced herself that sonmething occurred, which she
has described in these graphic terns. Wat she's
denonstrated by her testinony as to the second day
Is that she has the ability to perceive things which
don't occur. And that is renmarkable. But it is not
so remarkabl e that this man shoul d be deprived of
the office to which he holds. It is extraordinary,
as you think about it, that sinply by wal ki ng behind
her that night, keeping on noving, doing nothing

of fensi ve, he has put hinself in the position where
he faces this charge.

The fact, Judge, is that testinony you have
heard from Ms. Deines is contradictory. It
describes this event in different ways. It
contradicts what Ms. Wel sh and Ms. Patsos say.
They're no great friends of Judge Sushchyk. They're
I ndependent, fair-m nded peopl e sayi ng what they
believe. They're coll eagues of Ms. Deines. But you
cannot reconcile, | suggest respectfully, their
testinony, including the testinony responsive to
questi ons asked by you, wi th anything that she says.

Now, | et ne speak for a nmonent about Judge

Sushchyk's statenent. | was struck by his testinony

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing, Day 3 - July 22, 2020
Videoconference

153

regarding that this norning. Because he did, |
think, | suggest to you what is natural for any
human being to do, which is to try to figure this
out. That is not a sign of guilt. It's a sign of

i nnocence. \What he tried to do was to say, "How
could this possibly be true that soneone woul d say

t hese things about ne that didn't? How could
soneone perceive that | did this when I didn't? How
can | rationalize this?"

Well, the easy thing to say was, "Wll,
people lie." He didn't -- he didn't do that. He
didn't do that. To his credit, he tried to
rationalize what had occurred, and he rationalized
it by recalling, as he testified to you today, that
this was, as |'ve said earlier, a crowded bar of
many people -- and he used his word; he used it
today, and he used it in his statenent to Judge --
to Judge Casey -- he was threading his way through
people. W've all been in that situation, whether
it's on a bus, on a streetcar, at a cocktail party,
at a ball gane, at a cultural event, at whatever.
We have all been in that situation, where you need
to get through a group of people to get where you're

goi ng, and you inevitably have sonme contact wth
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t hose people. And what he concluded, and the only
thing he could conclude in order to rationalize this
extraordi nary claimagainst him is that he nust
have bunped agai nst her and that, sonehow or other,
sonehow or ot her, somehow or other she m sperceived
what had occurred.

Now, her ability to m sperceive what has
occurred is now well known, but the fact that he did
t hat should not be a basis for criticism He
honestly tells you today he has thought about this
every day and every night. He went back to the
Bayzos Pub to try to recreate what happened. H's
responsibility today is to tell you the truth, and
you'll have to be the judge of that. But what he
tells you today is, in all honesty, while he tried
to rationalize this as best he could, his belief
today, his best belief is he did not even touch her.

It would be easy for himto cone here today
and say "Well," you know, "I said that. | guess |
probably did. It wasn't intentional." He's here to
tell you the truth. He's here to tell to the truth.
He was trying to, at the tine, to rationalize in his
m nd how sonmeone coul d nmake this extraordi nary cl aim

against him And he did, | think, what the human
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thing -- he did what | would suggest to you,
respectfully, he did the human thing. He did the
humani stic thing. He tried to give soneone the
benefit of the doubt who perceived sonething to have
happened that did not happen.

Let ne spend a mnute on this w de-eyed
| ook. None of us know, and no one was asked, what
was neant by this |look. W all know that Ms. Dei nes
went hone. She gave no sign of being upset about
anything. W don't know whet her she was trying to
tell people that, "lI'mgetting out of here. |'ve
got a three-year-old at home. M nother and fat her
iIs watching him |[|'ve got to get back to Eastham™”
But there was no sign that she was upset about it,
quite aside fromthe fact that she said and did
not hi ng. She then went over to see Judge Casey and
said good-night to himin a very un -- in a very
unevent ful way.

There is -- frankly, as we | ook at this,
there is, as | said at the beginning, the conplete
absence of any corroboration, any, any, any
corroboration of this claim This man faces
extraordi nary consequences to this. He has told you

honestly -- and you will have to judge his honesty
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or not -- what he recalls, what he did, but npst
explicitly what he did not do. He did not
intentionally -- to use the words of which he is
charged, he did not "intentionally grab, slide,

pi nch the buttocks of Ms. Deines,"” and to do so for
5, 10 or 15 seconds, it is beyond, beyond reasonabl e
under st andi ng.

Now, let nme finish where | started. This
is a case which nmust be proven by clear and
convincing evidence. That is a requirenent of the
law. That is a heavy burden. Even aside fromthe
fact that there is no corroboration, that is a heavy
burden. There nust be clear evidence that he did
sonething like this, that he did this event, that he
slid his hand under her buttocks and pinched and
squeezed it and did all the other things with a full
pal mgrab. There is no such cl ear evidence, and
there is certainly no convincing evi dence.

Convi nci ng evidence is that evidence which,
| suggest to you respectfully, nust be convincing
because it is consistent with other events occurring
at the tinme. | would suggest to you that this is a
case even clearer than that, because not only is

there no clear evidence, not only is there no
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convi nci ng evidence, there is no evidence. There is
a claim but there is no evidence of that claim

| could as easily say to you right now --
right now -- that there's a tsunam outside ny
wi ndow. That woul dn't mean that there's evidence
that there's a tsunam . M. Deines can say, "This
person did this to ne." That is not evidence.

Evi dence i s sonethi ng which supports the all egation
that is nmade and is rational.

So that is this case, your Honor. | -- it
Is a burden I'mgoing to ask your Honor, that you
deal with it pronmptly. It is a Danoclean sword
whi ch has hung over this nan's head now for nore
than a year on the basis of an uncorroborated,
unproven, unsupportable claim inconsistent with the
conduct, actions of the conpl ainant and the
testi nony of independent w tnesses.

That's our case, your Honor. Thank you for
your attention. | appreciate it very nuch and | ook
forward to your verdict.

Thank you.

THE HEARI NG OFFI CER:  Thank you very much,
M. Angelini.

M. Neff, you appear to be nuted.
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THE REPORTER: One nonent. [|'ll unnute
hi m

MR. NEFF: Am | good now?

THE HEARI NG OFFI CER:  Yes. (Go ahead.

MR NEFF: Ckay.

CLOSI NG ARGUMENTS FOR THE COWM SSI ON

MR NEFF: Well, first thing I1'd like to
start out by saying is to object to the
characterization of -- of Ms. Patsos, who is an
attorney in this state, by M. Angelini as a liar.
We can call each other -- we can say that each other

may | ack credibility or there are reasons to
question credibility.

MR ANGELINI: WAit a mnute.

MR NEFF: W respectfully suggest in this
circunstance that it is inappropriate for
M. Angelini to begin --

THE HEARI NG OFFICER.  Let ne interrupt for
a mnute, M. Neff. | did not hear M. Angelini to
accuse Ms. Patsos of being a liar.

MR- NEFF: Ckay. 1'll let the record speak
for itself, but that's the word | heard, and it
caught ny attention.

In any event, |I'Il nove on.
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THE HEARI NG OFFI CER: Ckay.

MR. NEFF: Wat we have here, Judge
Josephson, is an assault by one person on a second
person. Two people are involved, and there are no
ot her percipient witnesses. So what we are |eft
W th is corroboration, corroboration evidence. How
can we establish who is the nore truthful party in a
t wo- person transaction that anmpunts to --
potentially anounts to serious judicial msconduct
on the part of one of the parties.

I would like to also start out by thanking
you, Judge Josephson, for your patience wth ne and
sonetinmes ne being a little sl ow and del ayed and
needi ng bat hroom breaks and that sort of thing, and
to all the witnesses who are willing to participate
in this matter, in particular to M. Loos for his
cooperation and patience in helping ne with the
exhi bits.

In this matter, the Comm ssion has brought
charges of judicial m sconduct agai nst Probate and
Fam |y Court Judge Paul M Sushchyk, charging him
wi t h having engaged in willful judicial msconduct,
that brings the judicial office into disrepute, as

well as conduct prejudicial to the adm ni strati on of
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justice and unbecom ng a judicial officer, in

vi ol ati on of Massachusetts CGeneral Laws

Chapter 211C, and which also violated the
Massachusetts Code of Judicial Conduct, by failing
to comply with the law, including the Code of
Judicial Conduct in violation of Rule 1.1 by failing
at all tinmes to act in a manner that pronotes --

t hat pronotes public confidence in the integrity
and/or inpartiality of the judiciary; and by failing
to avoid inpropriety and/or the appearance of

i npropriety in violation of Rule 1.2; by failing to
performthe duties of judicial office w thout bias,
prej udi ce or harassnent, in violation of Rule 2. 3(A
of the Code of Judicial Conduct; by failing in the
performance of judicial duties to refrain from

mani festing or -- by manifesting bias or prejudice
or engaging in harassnment in violation of Rule 2. 3;
by failing to be dignified and/ or courteous to
litigants, w tnesses, |awers, court personnel and
others with whom he deals in an official capacity,
in violation of Rule 2.8(B); and then finally by
participating in activities that would appear to a
reasonabl e person to underm ne the judge's

I ndependence, integrity or inpartiality in violation
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of Rule 3.1(0).

And again what we have here is a -- a very
brief fact pattern. As | indicated to you at the
outset of this nmatter on Monday, this case was
brought to you based on a factual allegation that, |
woul d now suggest to you, the evidence supports was
courageously reported to the Probate and Fam |y
Court by Ms. Emly Deines after she spoke with a
nunber of people for advice, and you heard testinony
about that. She brought that to the attention --
she brought this to the attention of the Probate and
Fam ly Court, despite testifying about her concerns
about nmaking this report and the negative i npact
that this report m ght have on her career in the
future. She had absolutely, and still does, has
absolutely nothing to gain by com ng forward and
maki ng this report, but she, | would suggest,
cour ageously chose to do so despite her concerns
about the inpact on her career and has, i ndeed,
ended up doing so at sone personal cost.

I woul d suggest that even though a -- even
t hrough a video screen it was clear -- | would
suggest that even through a video screen it was

clear that it remained difficult for Emly to cone
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forward and tal k about this as late as this past
Monday. Emly did cone forward and foll owed

t hrough, expl ai ning that, anong ot her reasons she
felt she needed to cone forward was to nake sure

t hat she did her part to ensure that this person,
this judge, Judge Paul M Sushchyk -- who is really
supposed to represent the highest ideals of trust
and authority and noral values in our society --
woul d not be in a position to engage in simlar
conduct agai n.

On Monday, Ms. Deines in her testinony told
you that Judge Sushchyk slid his hand under her |eft
butt ock and grabbed or squeezed it w thout her
perm ssion while she was seated at the Bayzos Pub in
Brewst er Massachusetts on April 25th, 20109.

Now, M. Angelini wants to make nmuch of the
fact that Ms. Deines didn't literally see Judge
Sushchyk grab her buttock as he stood or passed
behind her. | would suggest that Ms. Dei nes
testified to what nost reasonabl e peopl e woul d have
seen during such an assault, which is maybe a person
approachi ng you fromone side, and then feeling, as
t hey passed behind you, a grab -- in this case an

I nappropriate grab of your buttocks -- while they

Doris O. Wong Associates, Inc.




© o0 ~N oo o b~ w N

N RN N NN R R R R R R R R R
A W N P O ©O OO N OO O »d W DN -~ O

Hearing, Day 3 - July 22, 2020
Videoconference

163

are behind you, and then a nonent or two |ater they
are back in your line of vision and you see that

t hat person is indeed whoever it is. |In this case,
Emly testified that that person she believed was
Judge Paul M Sushchyk.

Ms. Deines testified that she felt her |eft
butt ock being grabbed in a way that she descri bed
that could only have been deliberate. | would
suggest that Ms. Deines' description of the events
of April 25th, 2019, alone are credible, clear and
convincing and nore -- nore than sufficient for you
to find Judge Sushchyk has violated the rules of the
Code with which he has been charged by the
Conmi ssi on.

Now, in this case, you did hear from
several other witnesses in this matter, including
Chi ef Justice Casey. He testified that while Bayzos
Pub did fill up and becone sonmewhat crowded as
the -- as the Probate and Fam |y Court di nner ended,
he saw Judge Sushchyk there. He saw Judge Sushchyk
t here and saw hi m approach Ms. Dei nes' table. But
when | asked him about it, he said he didn't see
Judge Sushchyk have to contort his way around or do

any kind of special acrobatics in order to get
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access to Ms. Patsos. He just wal ked right over

there wiwth no apparent reason to cone into cl ose

contact with Ms. Patsos (sic), other than that he
di d.

On Monday, Ms. Deines testified that she
was so shocked that Judge Sushchyk, a Probate and
Fam ly Court judge, had done this to her, that at
first she didn't know how to react. So she's
sitting at this table with her friends, going about
life as usual, like many of us m ght have. And this
person who you may not necessarily know personally
or even professionally, but who you know enough
about to hold in high esteem all of a sudden has
done what Ms. Deines says he did -- which is he
grabbed her buttocks -- and she doesn't know how to
react to that. "That really happened? Wat do |I do
about it now? Wat should | say? Wat should I
do?"

And in her case, her reaction was she
didn't do anything at all except she tried to get
the attention of Ms. Patsos, who was basically the
one person prinmarily engaged with Judge Sushchyk at
this particular point in tinme, gave her this

w de-eyed | ook, trying to get her attention.
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Ms. Patsos didn't really understand what was goi ng
on. Eventually Ms. Deines gave up and left and then
eventual ly sent a text nessage to her sister
reporting the event.

In Ms. Patsos' testinony, which you al so
heard yesterday, Ms. Patsos did corroborate that at
certain points during the event of April 25th, Emly
| ooked at her with wi de eyes and seened to be trying
to communi cate sonething. So when M. Angeli ni
tal ks about, you know, this is just two people and
there's really no corroboration at all, well, one
vari ety of corroboration, | would suggest we have
here, is Emly's reaction and her attenpt to get
sone sort of reaction or sone sort of communication
to happen with Ms. Patsos, unsuccessfully. And
Ms. Patsos confirnmed that when she was questi oned.
And when she testified earlier this week, M. Patsos
testified that several days after the April 25th,
2019, event at the Bayzos Pub, she, several days
| ater, was able to eventually have a conversati on
wth Emly relating to the events of April 25th,
20109.

On Monday you al so heard M. Angeli ni

choose to ask Em |y personal questions about her
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weight. In his case, M. Angelini has nade
ref erences to how soneone could slide their hand
under Ms. Deines' buttocks. | would suggest that on

Monday Ms. Deines nerely did -- nerely just did her
best to accurately testify to what her perception of
what it felt |ike when Judge Sushchyk
I nappropriately grabbed her buttocks. Emly
testified that it felt |ike soneone slid their hand
under her buttock and squeezed. | woul d suggest
that in Ms. Deines' witten statenment, which is one
of the exhibits in this hearing, she wote that
soneone grabbed her, and she believed that that
person was Judge Sushchyk because he was the only
per son standi ng behind her at the tine.

As M. Angelini correctly pointed out,
Ms. Dei nes cannot turn her head 180 degrees and can,
therefore, not tell us how the inproper -- who
exactly did the inproper touching. M. Deines just
had to draw a reasonabl e i nference because Judge
Sushchyk was on one side of her at one nonent, right
behi nd her when the grab happened, and then on the
ot her side of her after the grab happened.

On Monday, M. Angelini also asked

Ms. Dei nes sone questi ons about her weight. |
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know -- | know that's a topic that for many,
I ncludi ng nyself, is an unconfortable one. However,
given that it was brought up, | woul d suggest that
it rai ses sone questions for you as trier of fact.
And the questions are, did Emly feel a hand slide
under her because a portion of her buttocks was
maybe not fully rested on the barstool? M. Deines
nerely testified that she felt soneone, she believed
to be Judge Sushchyk, slide his hand under her
butt ocks and squeeze. G ven that we all acknow edge
that Emly did not see the actual grab of her
butt ocks, does there really need to be evidence that
a person fully slide his hand under Ms. Deines’
buttocks for -- for Emly's description of Judge
Sushchyk' s i nproper touching be credible and
accurate? Maybe partly under her butt. Mybe it
gets under the portion of her butt that hangs over
the stool. Maybe it just gets a little under the
stool. Wio knows? But | would suggest that there's
anpl e reason to believe that Ms. Deines' reports
were both consistent and credi bl e.

You have heard testinony fromEm |y and her
friends -- we have heard testinmony that Emly and

her friends were sitting at bar-height tables wth
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bar - hei ght chairs. You have heard testinony from
vari ous witnesses that these four, occasionally five
wonen were socializing and having drinks and havi ng
a good tinme on the evening of April 25th, 2019. You
have i n evidence several photos of exanples of the
actual barstool at Bayzos Pub that night. As you
could see in Exhibit 3, Emly clearly rests her feet
on the support that -- that the barstool there
provided. You also heard that Em |y was sonetines
talking in this increasingly | oud and crowded bar,
to Jocel ynne Wl sh, who was directly across from
her, but was al so speaking with other parties at the
tabl e diagonally across fromher. |In fact, one of
the witnesses in this case actually testified that
the touching -- the alleged touching may have
actual |y happened while they were all just seating
t henmsel ves at the table itself.

Duri ng the course of this hearing,
M. Angelini asked Ms. Dei nes about how she sat at
t hat tabl e and whet her she rested her arns on it. |
woul d suggest that in the context of a fun, |oud,
bar outing, a reasonable person could infer that
fromtine to tine Ms. Deines did |l ean on the table

and towards soneone she was speaking wth, causing
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her full weight not necessarily to renain on the
barstool, allowng -- allow ng a person access to do
exactly what Ms. Deines all eged Judge Sushchyk did
to her.

You al so heard testinony that after
speaking wth various parties, Ms. Deines ultimtely
made the difficult decision to nmake a fornal
conpl ai nt agai nst Judge Sushchyk to Chief Justice
Casey. It was not an easy decision. And what
foll owed, | would suggest, were actions taken by
Chi ef Justice Casey consistent with the Tri al
Court's policy on gender and sexual harassnent that
was then in effect and is in evidence in this matter
as Exhibit 9.

Chi ef Justice Casey did his duty. He
conducted a pronpt investigation of Ms. Deines'
report. He sought advice and/or -- and or notified
the Chief Justice of the Trial Court, Paula Carey,
spoke to and notified Probate and Fam |y Court
adm ni strator Linda Medonis, and was in contact with
t he person who was then basically the newy
appoi nted hunan resources coordinator to this type
of matter, for gender issues, whose nanme was Maggi e

Pi nkham
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In his testinony -- in response to a
question from M. Angelini about Ms. Deines' witten
statenent alleging that Judge Sushchyk assaul ted her
on April 25th, 2009, which is Exhibit 6 (sic), Chief
Justice Casey, | asked hima | ot of questions about
that, but the only answer that Chief Justice Casey
gave about the contents of that report cane in the
context of a question asked by M. Angelini at the
cl ose of Chief Justice Casey's testinony when Chief
Justice Casey stated that, in response to being
confronted with Ms. Deines' allegations, Judge
Sushchyk -- Judge Sushchyk did not deny those
al | egati ons.

In a May 20th, 2019, witten statenent,
however, in evidence as Exhibit 13, Judge Sushchyk
actually admts to touching Ms. Deines, although he
Is taking that back today, witing -- and I won't
bel abor it, but basically witing, "I placed" --
ski ppi ng ahead a bit:

"I placed ny hand in the direction of
her chair and cane in nonentary contact
with a portion her |ower body. | then
returned to ny seat at the table, rejoining

Ms. Patsos, Ms. Yurgelun, M. WIsh and
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Ms. Deines."
I would respectfully suggest that a judge
does not reduce a statenent like that to witing and

then sign it and submt it to his chief justice

unl ess he really neans it. And he is -- he is now
telling you that he is taking that back. So what is
true? |Is he credible? | would suggest there are
serious questions about the credibility of Judge
Sushchyk and his responses to Ms. Deines’

al | egati ons agai nst him

| woul d respectfully suggest that wei ghing
all of the evidence in this natter and eval uating
its credibility, M. Deines, a person wth nothing
to gain, but concerns about |osing -- having inpacts
on her career as a consequence of her report
regarding this matter, notw thstanding all of that,
still chose to cone forward because she felt it was
the right thing to do.

Judge Sushchyk, by contrast, when
confronted with Ms. Deines' allegations, first
failed to deny the allegation, as Chief Justice
Casey said, and -- and then, in his May 20th
statenent, actually admtted to touching Ms. Deines,

and then today, in his testinony, has now taken that
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back again and said he did not touch M. Deines at
all on April 25th, 20109.

I would respectfully suggest that the
evi dence presented denonstrates Ms. Deines as a
sel fl ess, courageous wonan of noral character who
made the report that gave rise to this conplaint.
There nmay have been sone variations in the words she
used, in how she described the events, but | would
respectfully suggest that those changes are not
meani ngful or relevant. | would respectfully
suggest that she has consistently reported that
Judge Sushchyk i nproperly grabbed her | eft buttock
at the Bayzos Pub on April 25th, 2019, w thout
justification, excuse, invitation or consent,
shocki ng her and causing her to delay any action
until she tried to get the friend of her friend,
Ms. Patsos -- which, as | said, the fact Ms. Patsos
| ater confirmed in her testinony.

By contrast -- by contrast, under
question -- | would respectfully suggest that the
wei ght of the evidence in this matter strongly
favors a finding by clear and convinci ng evi dence
t hat Judge Sushchyk i nproperly touched Ms. Dei nes’
buttock on April 25th, 2019, in violation of
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Massachusetts CGeneral Laws Chapter 211C and t he Code
of Judi cial Conduct, or at least the rules wth
whi ch he's been charged in connection with this
matter. | would also respectfully suggest that
Judge Sushchyk has also further violated the rules
by di splayi ng and di scussing with certain people
that he was carrying a flask in a bar that was open
to the public and that contai ned whi skey.

The Comm ssion respectfully submts that
t he evidence in this case has established that the
j udge engaged in willful judicial m sconduct,
prejudicial to the admnistration of justice and
unbecom ng a judicial officer and whi ch brought the
judicial office into disrepute in violation of
Massachusetts CGeneral Laws Chapter 211C, and | woul d
respectfully request that you find those viol ations
and that you find that he has, indeed, violated the
applicable portions of the statute --

THE HEARI NG OFFI CER: Thank you very nuch,
M. Neff.

All right. Wth the closing argunents of
bot h counsel, the proceeding is now at its
concl usi on.

Regardi ng the next steps, ny understandi ng
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Is that a report fromne is expected wthin 30 days.
MR. NEFF: -- yeah. Tough tinme franme. |
can tell you -- I'"'msorry. | didn't nean to
i nterrupt your Honor.
MR ANGELI N : The judge is speaking.
THE HEARI NG OFFI CER:  That's ny intention.

That's what the -- that's what's called for, and
that's what 1'11 do.
So with that, | also will comunicate with

M. Loos, because anot her requirenent of the Hearing
Oficer is to provide a transcript to the

Comm ssion, and the only vehicle that | have to do
that is through the kind offices of M. Loos.

So what did you want to say, M. Neff?

MR NEFF: And | was actually going to say
sonet hing gernane to that, which is | agree with you
that it's the Comm ssion's responsibility, and these
are pretty short tinme frames. So even -- obviously,
an expedited transcript or whatever is an additional
cost, but | think, under the circunstances, it's the
Comm ssion's obligation to try to get you a
transcript of this hearing as quickly as we possibly
can so that -- so that you can work on this and --

and get the report done within the tine frane
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allotted under our rules. At least try to.

THE HEARI NG OFFI CER:  Thank you.

MR NEFF: We will do that.

THE HEARI NG OFFI CER: Ckay. And | know
that -- or I'massumng that any transcript that's
provided to ne will obviously be provided to the

Comm ssion in short order.

MR NEFF: Well, | think probably --
unl ess -- I'mnot sure what M. Loos' plans are. |
may just get it and at that point |I'Ill distribute
it, and I"Il distribute it to both you and

M. Angelini sinultaneously.

I will also add that as part of the
protocol s established by the Conm ssion for virtual
hearings, the hearing itself was recorded.

THE HEARI NG OFFI CER:  Yes.

MR, NEFF: So unless either of you do not
want that -- that actually could be a | ot of data;
so it could be a OneDrive kind of situation again,
unfortunately -- but unless you do not want that,
' mnmore than happy to also share the -- the
audi o-vi sual recording of the hearing itself, if
you' d like to be able to review that in connection

with naking your findings and so forth in this
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matter.

THE HEARI NG OFFI CER:  Yeah. I would Iike
t hat .

M. Angelini, would you like that?

MR ANGELI NI : Whatever is helpful to the
Court | think would be useful.

Thank you.

THE HEARI NG OFFI CER.  Ckay. All right.

And anything | get, | think, M. Neff,
you'll arrange for M. Angelini to be able to get
that as well.

MR NEFF: Oh, yes. | absolutely. | -- |
wll -- 1"1l just do it all concurrently.

| don't know what the tine frame wll be.
"Il talk to M. Loos about how quickly things can
get noved al ong.

One administrative matter -- and | only
have one case for frane of reference -- which, as
we' ve di scussed, is a good thing -- is occasionally
the parties wll submt to the Hearing Oficer
proposed findings, which we can do if you'd |ike,
and then it would just be a question of -- of a --
if you wanted to -- if you wanted us to do that, and

If you wanted to set a deadline for us to do that.
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THE HEARI NG OFFI CER:  You know, |'ve done
that in the past, and, you know, and -- when | was
sitting. Sonetines, you know, in certain cases it's
very hel pful.

| don't know that it really is worth the
anount of effort that you both would have to put
into it, given that | have everything before ne |
need to --

MR NEFF: Ckay.

THE HEARI NG OFFI CER:  -- happen. So | hate
to see you put through any difficulty getting ne
that. But if you want to, |'m always happy to get
it.

So woul d you li ke that opportunity,

M. Angelini?

MR ANGELINI: | don't think it's necessary
in this case, your Honor. And, frankly, I'd --
given sone other commtnents, | think your Honor
said it as well as could be said, and I'll |eave it
to your discretion.

THE HEARI NG OFFI CER: Ckay. Thank you.

I'"mnot inviting it, but M. Neff?

MR NEFF: It's possible. | think the

facts are what they are, and, you know, | nean, |
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think factual findings in sone ways end up bei ng
nore spin than factual findings anyway. So if you
don't feel strongly that you want them particularly
gi ven such a short tinme frane, rather than add

sonething to an already short tine frame, maybe we

will just forego that for now.

This is, as you may know -- and 'l tell
M. Angelini, if he doesn't know -- there is an
opportunity afterward -- and this is with all due

respect to you, because | may --

THE HEARI NG OFFI CER: Ckay.

MR. NEFF: -- disagree with everything,
there is an opportunity for both parties to object
to the findings of the Hearing Oficer. So -- so we
can submt proposed findings if we want, but we can
also July skip that and submt objections to
findings at a | ater date.

THE HEARI NG OFFI CER:  Yeah. You --
absolutely. You have the right to, after that, to
submt whatever objections you wish to, and there's
atinme frame for that as well.

So let's just hope that things can nove
al ong as quickly as possible with the transcript and

getting things to the point of resol ution.
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MR. NEFF: And since we've got M. Loos
here, maybe | can put himon the spot. He's been
wonderful, so | hate to do it to you, but not to
necessarily hold you to a date, but do you have any
rough estimate regardi ng when we m ght be able to
receive the transcript and a copy of the
audi o-vi sual recording of this hearing?

THE REPORTER. Maybe we coul d discuss it
after we go off the record?

MR. NEFF: Oh, okay. |I|I'msorry. W are
conpletely on the record. Wy don't we go into a
breakout roomto di scuss that then.

THE HEARI NG OFFI CER  Why don't you get
back to me. It's the Conm ssion's responsibility.

MR NEFF: Ckay.

THE HEARI NG OFFI CER: So "Il --1"11 --

"1l await any information that you have. |If | have
a question, I'll get back in touch with all of you.
Al right.

MR. NEFF: GCkay. As with everything, |

will do ny absolute best, and | know M. Loos w ||
as well, so I'll just keep you up-to-date.
Up-t o- dat e.

THE HEARI NG OFFI CER: Al right.
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If there's nothing further then.

Anyt hing further, M. Angelini?

MR, ANGELI NI :  Not hi ng, your Honor.

Thank you very nuch.

THE HEARI NG OFFI CER:. Ckay. Thank you al
very nuch.

M. Loos, especially thank you.

MR ANGELI N : Yes.

THE HEARI NG OFFICER:  All right.

That concl udes the hearing. Thank you.

MR. NEFF: Thank you, everyone.

(Wher eupon, the proceedi ngs were

concluded at 3:05 p.m)
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CERTI FI CATE
I, Alexander K. Loos, Registered D plomate
Reporter, do hereby certify that the foregoing
transcript, Volune Ill, is a true and accurate
transcription of ny stenographic notes taken on July

22, 2020.

Al exander K. Loos

Regi stered D pl omate Reporter
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