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These are appeals under the formal procedure, pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the Board of Assessors of the City of Boston (“assessors” or “appellee”) to abate taxes on certain real estate in Boston owned by and assessed to Judith C. and Anne M. Pistorio (together, “appellants”) under G.L. c. 59, §§ 11 and 38 for fiscal years 2007 and 2009 (“fiscal years at issue”).  


Commissioner Egan heard these appeals. Chairman Hammond and Commissioners Scharaffa, Rose, and Mulhern joined her in a decision for the appellee in Docket No. F291785 and in a decision for the appellants in Docket No. F299097.  

These findings of fact and report are made at the request of the appellants pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.  

Judith C. Pistorio and Anne M. Pistorio, pro se, for the appellants.


Nicholas Ariniello, Esq. for the appellee. 

FINDINGS OF FACT AND REPORT



On the basis of testimony and exhibits introduced at the hearing of these appeals, the Appellate Tax Board (“Board”) made the following findings of fact.  

On January 1, 2006, and January 1, 2008, the relevant dates of assessment for the fiscal years at issue, the appellants were the assessed owners of a 1,002 square-foot parcel of land improved with a four-story, brick apartment building, located at 72 North Margin Street in Boston (“subject property”). 

For the fiscal years at issue, the assessors valued the subject property and assessed taxes thereon as follows. 

	Docket

No.
	Fiscal

Year
	Assessed     Value
	Tax

Assessed



	F291785
	2007
	$590,500
	$6,489.60

	F299097
	2009
	$597,500
	$6,351.43


Boston’s Collector of Taxes mailed the fiscal year 2007 actual tax bills on December 29, 2006.  The appellants paid the assessed taxes without incurring interest and timely filed an Application for Abatement on February 1, 2007.  The assessors denied that abatement application on March 22, 2007 and gave notice of their denial to the appellants on March 27, 2007.  The appellants timely filed their petition with the Board on June 21, 2007.  
Boston’s Collector of Taxes mailed the fiscal year 2009 actual tax bills on December 31, 2008.  The appellants paid the assessed taxes without incurring interest and timely filed an Application for Abatement on February 2, 2009.
  The assessors denied the abatement application on February 19, 2009 and gave notice of their denial to the appellants on February 24, 2009.  The appellants timely filed their petition with the Board on March 11, 2009.  Based on the foregoing, the Board found and ruled that it had jurisdiction to hear and decide these appeals.  

The subject property was originally constructed in 1900 and was renovated in 1974.  It contains four one-bedroom apartments, which range in size from 450 square feet to 550 square feet.  One unit is occupied by Anne M. Pistorio and the other three are rental units.  In 2005, the appellants collected rent in the total amount of $35,700.  In 2007, the appellants collected rent in the total amount of $36,362.50.  The subject property also features a 440 square-foot courtyard to the rear of the property.  

Both appellants testified at the hearing of these appeals.  They advanced several arguments as to why the subject property was overvalued for the fiscal years at issue.  First, the appellants contended that the land component of the subject property was excessive because the lot was not a buildable lot, and also because the subject property’s land valuation was not in line with the valuations of other, nearby properties.  The appellants specifically cited the land value of 70 North Margin Street, which they claimed was approximately the same size as the subject property.  The appellants testified that the land value of 70 North Margin Street was assessed at $192,500 for fiscal year 2007, while the subject property’s land assessment was $223,100 for fiscal year 2007.  However, no property record cards or other relevant assessing documents for 70 North Margin Street were entered into the record.  
In addition, the appellants contended that the property directly across the street from the subject property – 51 North Margin Street – was an “eyesore” that detracted from the value of the subject property by virtue of its proximity.  Several photographs of 51 North Margin Street were entered into the record.  The photographs show that it is a brick building, painted black, with partially boarded-up windows and a dilapidated fire escape.  
Further, in May of 2007, a new business – The Dogfather – opened its doors at 51 North Margin Street.  The Dogfather provides dog daycare, grooming, walking and other dog-related products and services.  According to the appellants, the Dogfather generates a considerable amount of noise and foot traffic – both human and canine – in the area.  In their opinion, it has had an adverse impact on the quality of life in the neighborhood, because of the noise and also because dog droppings are frequently left behind.  In fact, the appellants testified that because of the additional noise and traffic, they had to decrease their asking rent for one newly renovated unit from $1,700 per month to $1,375 in 2007, and they could not raise the rents for the other two units.  The appellants also stated that in 2008, two of the rental units were vacated because of the additional noise and traffic generated by The Dogfather.  
The assessors rested on the assessments for both of the fiscal years at issue.

On the basis of all of the evidence, the Board found that, for fiscal year 2007, the appellants failed to demonstrate that the fair cash value of the subject property was less than its assessed value.  The appellants’ primary contention with respect to the fiscal year 2007 assessment was that the land component of the subject assessment was too high in relation to other, nearby properties.  However, the appellants did not introduce property record cards or other relevant assessing documents to show the actual size or assessed values of any nearby properties.    The Board therefore found that the evidence did not support the appellants’ assertion that the land component of the subject assessment was excessive, nor was there any evidence to indicate that the overall assessment exceeded the fair cash value of the subject property.  Accordingly, the Board issued a decision for the appellee in Docket No. F291785.  
However, the appellants introduced substantial, credible evidence documenting the deleterious effect that the arrival of The Dogfather at 51 North Margin Street had upon the value of the subject property.  Photographs entered into the record showed the extremely narrow width of North Margin Street and the close proximity of the buildings on it, as well as the unattractive facade of 51 North Margin Street, which directly faces the subject property.  Given the narrowness of North Margin Street and the close proximity of all of the buildings on it, the Board found credible the appellants’ testimony that the increase in traffic, noise, and dog droppings had a negative impact on the quality of life in the neighborhood, and in turn, a negative impact on the rental value of the subject property’s apartment units.  
The Board found that the assessors failed to take into consideration the state of the building across the street from the subject property and the increase in noise and traffic on North Margin Street in setting the fiscal year 2009 assessment.  The Board therefore accounted for the negative influences on the subject property’s value by adjusting the assessed value downward by approximately ten percent, thereby finding that the fair cash value of the subject property for fiscal year 2009 was $537,500.  Accordingly, the Board issued a decision for the appellants in Docket No. F299097, and granted an abatement of $637.80.  



    OPINION 

Assessors are required to assess real estate at its fair cash value as of the first day of January preceding the fiscal year at issue.  G.L. c. 59, § 38.  Fair cash value is defined as the price upon which a willing buyer and a willing seller will agree if both are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).  

The appellant has the burden of proving that the property has a lower value than that assessed. “‘The burden of proof is upon the petitioner to make out its right as [a] matter of law to [an] abatement of the tax.'" Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). "The Board is entitled to ‘presume that the valuation made by the assessors [is] valid unless the taxpayers . . . prove the contrary.'" General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245).
For fiscal year 2007, the appellants contended that the land component of the subject assessment was excessive, especially in comparison to the land assessments for nearby, similar properties.  However, the appellants failed to introduce reliable evidence documenting the actual size and/or land assessments of any neighboring properties.  The appellants’ “reliance on the assessed values of nearby properties as indicators of the value of the subject property was entitled to less weight because [they] failed to offer substantiating information about the proposed comparable assessments, such as the property record cards.” See Hinds v. Assessors of Manchester-by-the-Sea, Mass. ATB Findings of Fact and Reports 2006-771, 779-80. Further, “reliance on unadjusted assessments of assertedly comparable properties [is] insufficient to justify a value lower than that” assessed. Antonino v. Assessors of Shutesbury, Mass. ATB Findings of Fact and Reports 2008-54, 71.  
Moreover, even had the appellants introduced appropriate evidence to show that the land value of the subject assessment was excessive, such evidence alone would not have carried the day.  “[A] taxpayer does not conclusively establish a right to an abatement merely by showing that his land is overvalued. ‘The tax on a parcel of land and the building thereon is one tax . . . although for statistical purposes they may be valued separately.’” Hinds, Mass. ATB Findings of Fact and Reports at 2006-778, (quoting Assessors of Brookline v. Prudential Insurance Co., 310 Mass. 300, 317 (1941)).  The Board therefore found and ruled that the appellants’ evidence “challenging the value of the land component of the subject assessment” failed to demonstrate “that the overall assessment of the subject property exceeded its fair cash value as of the relevant assessment date.” Hinds, Mass. ATB Findings of Fact and Reports at 2006-779.  Accordingly, the Board issued a decision for the appellee in Docket No. F291785.  
However, for fiscal year 2009, the Board found and ruled that the appellants introduced ample, credible evidence that the subject property’s fair cash value was less than its assessed value.  Specifically, the Board found persuasive the appellants’ testimony and other evidence regarding the property and business located directly across the street from the subject property at 51 North Margin Street.  The evidence showed that the unsightly facade of the building at 51 North Margin Street directly faced the subject property.  The evidence also established that the 2007 arrival of The Dogfather, a business which provided dog daycare, walking, grooming and other services, resulted in increased noise and foot traffic in the subject property’s immediate neighborhood.  The Board further found that given the narrow width of North Margin Street and the close proximity of all of the buildings on it, this increase in noise and foot traffic had a negative impact upon the value of the subject property.  The Board found credible the appellants’ testimony that the increase in activity at 51 North Margin Street led to increased vacancies and decreased rental values at the subject property.  As it has in similar appeals, the Board
concluded it was appropriate to take into `consideration the detrimental impact from the activities taking place on the adjacent property.  Appellant[s’] property was affected by the . . . activities which took place on the abutting land. The Board found that, as a result of those activities, the price at which a willing buyer and seller would agree upon for the sale of the property would be less than the price for that same property in the absence of the described on-going activities.
Nita R. Boyer v. Board of Assessors of the Town of Brookline, Mass. ATB Findings of Fact and Reports 1999-1, 9.  Based on the foregoing, the Board determined that a downward adjustment in value of $60,000 was appropriate.   

“In reaching its opinion of fair cash value in this appeal, the Board was not required to believe the testimony of any particular witness or to adopt any particular method of valuation . . .  .  Rather, the Board could accept those portions of the evidence that the Board determined had more convincing weight.” Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. 679, 683 (1982); New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 473, 469 (1981); Assessors of Lynnfield v. New England Oyster House, Inc., 362 Mass. 696, 701-02 (1972).  
The Board need not specify the exact manner in which it arrived at its valuation. Jordan Marsh v. Assessors of Malden, 359 Mass. 196, 110 (1971). The fair cash value of property cannot be proven with "mathematical certainty and must ultimately rest in the realm of opinion, estimate and judgment." Assessors of Quincy v. Boston Consol. Gas Co., 309 Mass. 60, 72 (1941). "The credibility of witnesses, the weight of evidence, the inferences to be drawn from the evidence are matters for the Board." Cummington School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977).
The Board applied these principles in reaching its determination that the assessors overvalued the subject property for fiscal year 2009.   Accordingly, The Board issued a decision for the appellants in Docket No. F299097 and granted an abatement of $637.80.  The Board issued a decision for the appellee in Docket No. F291785.  
 THE APPELLATE TAX BOARD

  By: ____________________________________

                          Thomas W. Hammond, Jr., Chairman

A true copy,

Attest:  _____________________________

              

 Clerk of the Board
� According to G.L. c. 59, § 57C, the applicable payment section for this appeal, the last day for paying the third quarter actual real estate tax is February 1st.  However, in 2009, February 1st fell on a Sunday.  When the last day of a filing period falls on a Saturday, Sunday, or holiday, the payment due date is extended by operation of law to the following business day.  G.L. c. 4, § 9.  
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