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Summary of Decision
Three retroactive 5% pay raises applied to the petitioner’s base salary for the last three school years for which she was superintendent of the Ludlow Public Schools were not regular compensation because the raises were a result of the School Committee’s knowing about her retirement. 
DECISION
Introduction


The petitioner, Theresa M. Kane, appealed the decision of the Massachusetts Teachers’ Retirement System that certain raises were not regular compensation.  I held a hearing on November 21, 2015, which I recorded digitally.  Dr. Kane testified and called one witness, Joseph A. Santos, a former member of the Ludlow School Committee.  MTRS called one witness, Dr. Michael Kelliher, a current member of the School Committee.  I accepted into evidence 21 exhibits.  Both parties submitted post-hearing briefs.
FINDINGS OF FACT

Based upon the testimony and other evidence in the record and the reasonable inferences from them, as well as my assessment of witness credibility, I make the following findings of fact:
1. Theresa M. Kane, born in 1954, was an active member of the Massachusetts Teachers’ Retirement System until October 2, 2011, when she retired.  (Ex. 10).

2. Dr. Kane worked as a professional in the Ludlow Public Schools for approximately 25 years.  She was Superintendent of that school system from 2005 to 2011.  (Kane Test., Exs. 1, 2, 10).

3. Dr. Kane and the Ludlow School Committee signed a three-year contract on October 25, 2005, commencing July 1, 2005.  (Kane Test., Ex. 1).

4. The contract was extended twice through June 30, 2012, and amended twice to provide salary increases and additional benefits.  (Kane Test., Ex. 1).
5. In 2009, Dr. Kane proposed a school redistricting plan that was hotly debated among School Committee members and within the community.  (Kane Test.).

6. Dr. Kane was evaluated yearly by the Ludlow School Committee in the school years 2005-2006, 2006-2007, and 2007-2008, as her contract requires.  She received annual pay raises based on her positive evaluations.  (Kane Test., Ex. 1).

7. Dr. Kane was evaluated as “excellent” by the Ludlow School Committee in the school year 2008-2009; she did not discuss a raise with the School Committee during this time because the Committee was involved in contract negotiations with the teachers’ union.  (Kane Test.).

8. Dr. Kane was not evaluated by the School Committee in the school years 2009-2010 and 2010-2011.  (Kane Test.).
9. Dr. Kane was not evaluated during the school year 2009-2010 because on May 11, 2010, in accordance with School Committee Policy JCIFA, she filed a complaint against the then-chair of the School Committee. The School Committee questioned whether he should participate in her evaluation while an investigation into the complaint was pending.  The then-chair had not supported Dr. Kane’s appointment as Superintendent, and they clashed on several occasions during her tenure.  (Kane Test., Santos Test., Ex. 2).
10. No school administrators received a raise during the school year 2009-2010.  (Kelliher Test.)

11. An independent report issued in August, 2010 concluded that the leadership of the school system was “dysfunctional,” and the Committee, particularly the Chair, was unable to establish a working relationship with the Superintendent that allowed each other to discuss policy matters and fulfill their responsibilities.  (Ex. 21).
12. Dr. Kane was not evaluated during the 2010-2011 school year because she and the School Committee reached an agreement about her employment and salary.  (Kane Test., Kelliher Test., Ex. 3).  The parties provided no evidence why Dr. Kane was not evaluated after the report was issued.  
13. Dr. Kane did not object to the School Committee’s failure to conduct an evaluation of her performance in 2010 and 2011.  Dr. Kane and the School Committee mutually waived the contract’s evaluation requirement as provided for in clause 17(A)2.  (Ex. 1).
14. On November 23, 2010, Dr. Kane informed the School Committee of her interest in retiring effective October 2011.  The Committee authorized Dr. Michael Kelliher to negotiate a retirement agreement with Dr. Kane.  (Kane Test., Kelliher Test., Ex. 4).
15. A news article dated February 4, 2011 announced Dr. Kane’s intent to retire from her position in Ludlow and accept a position as superintendent in East Windsor, CT.  The news was discussed at a School Committee meeting on February 8, 2011.  (Kane Test., Exs. 4, 19).
16. On March 17, 2011, Dr. Kelliher informed the School Committee that he “had worked out a declaration of retirement” with Dr. Kane.  The Committee voted to accept the negotiated proposal.  (Kane Test., Kelliher Test., Ex. 4).
17. Under the agreement signed by Dr. Kane and the School Committee on March 17, 2011, Dr. Kane “presently and irrevocably resigns her position as Superintendent…effective October 2, 2011.”  The agreement further provided that Dr. Kane would receive three 5% salary increases, the first retroactive to July 1, 2009, the second retroactive to July 1, 2010, and the third retroactive to July 1, 2011, and, after executing a General Release, payment of a retirement incentive provided for in the Administrator’s collective bargaining agreement.  “The failure and/or refusal of [Dr. Kane] to timely execute the General Release will constitute a material breach of this Agreement and provide the [School Committee] with the right to void this Agreement and to both cancel the payments provided for in paragraph 1.b(1)-(4) hereinabove and to recoup all such payments made, together with the [School Committee’s] costs and attorneys’ fees.”  The Release was executed on November 7, 2011.  (Kane Test., Ex. 3).
18. The retroactive salary increases were not intended as performance-based increases to her base salary that Dr. Kane likely would have received following positive evaluations, had a salary increase been negotiated following her positive evaluation for 2008-2009 and had evaluations occurred during the school years 2009-2010 and 2010-2011.  (Kane Test., Exs. 1, 3).
19. The School Committee would not have paid Dr. Kane the retroactive salary increases if she had not agreed to leave her position as superintendent by retiring before her contract term ended in June, 2012.  (Kelliher Test., Exs. 4, 17).
20. Dr. Kane began working in Windsor as Superintendent on July 1, 2011.  After that date, she remained on the payroll in Ludlow until October 2, 2011, using vacation and sick time.  (Kane Test.).

21. Dr. Kane’s retirement application was received by the MTRS on September 14, 2011.  (Ex. 10).
22. The application referred to her contracts and the March 17, 2011 agreement for salary information.  (Ex. 10).
23. By letter dated February 12, 2012, the MTRS informed Dr. Kane that it would not include the three 5% retroactive salary increases as regular compensation when calculating her three-year salary average.  (Ex. 8).

24. By letter received February 24, 2012, Dr. Kane appealed the MTRS decision.  (Appeal).  
DISCUSSION

G.L. c. 32, § 5(2)(a) provides, in relevant part:

The normal yearly amount of the retirement allowance for any member … who has paid the full amount of regular deductions on the total amount of regular compensation, … shall, subject to the limitations set forth in this section, be based on the average annual rate of regular compensation received by such member during any period of three consecutive years of creditable service for which such rate of compensation was the highest, or on the average annual rate of compensation received by such member during the period or periods, whether consecutive or not, constituting his last three years of creditable service preceding retirement, whichever is greater, and shall be computed according to the following table based on the age of such member and his number of years and full months of creditable service at the time of his retirement ….

For the relevant time period, both G.L. c. 32, § 1 and 807 CMR 6.02(2)(f) exclude from regular compensation payments made to retiring employees as a result of the employer’s knowing about the member’s retirement.  Payments that are contingent upon retirement, no matter how described, cannot be included in the calculation of a member’s retirement benefit.  Frye v. Barnstable Cnty. Ret. Bd., No. CR-95-426, at *1 (Contributory Ret. App. Bd. May 6, 1998). 

Although the agreement provided that Dr. Kane would resign, she had previously informed the School Committee and the community of her intent to retire.  Mr. Kelliher, who took the lead in negotiations with Dr. Kane, referred to negotiations on a “declaration of retirement” when he updated the Committee.  No matter the terminology used, Dr. Kane agreed to leave her position in Ludlow in exchange for the School Committee’s agreement to pay retroactive salary increases.  Boston Assoc. of Sch. Adm’rs & Supervisors v. Boston Ret. Bd., 383 Mass. 336, 339-340 (1981).  (“[I]t is of no more than incidental interest … what the parties to the agreement might choose to call the payments proposed to be made to the employees ….”); accord O’Malley v. Massachusetts Teachers’ Ret. Sys., No. CR-12-328 (Div. of Admin. Law App. Dec. 30, 2016) (A one-time suspension of a $300.00 retirement stipend and a corresponding increase in that year’s longevity stipend does not transform a retirement incentive into regular compensation.)

Dr. Kane acknowledged that the salary increases were not intended to correct an error.  Dr. Kelliher stated on more than one occasion that the raises were in exchange for Dr. Kane’s agreement to retire.  (Finding of Fact 19).  Dr. Kane offered no evidence that the salary increases were in fact based on merit or service during the three-year period.

CONCLUSION AND ORDER

The decision of the Massachusetts Teachers’ Retirement System is affirmed.
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