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          No.  70102780000186758701                                        No. 70102780000186758770
          Kelechukwu Uche                                                          Kelechukwu Uche
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BY FIRST CLASS MAIL:                               BY INTEROFFICE DELIVERY
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            875 Southern Artery                                           Division of Health Professions Licensure
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RE:  In the Matter of Kelechukwu Uche (PH License No. 27751) 
         Board of Registration in Pharmacy, Docket No. PHA-2010-0001

Dear Mr. Uche, Atty. Levin and Atty. Lavery:

Enclosed is the Final Decision and Order After Sanction Hearing issued by the Board of Registration in Pharmacy (Board) in the above-referenced matter.  The effective date of the Board's decision is January 13, 2012. Mr. Uche's appeal rights are noted on page 8 of the Final Decision and Order After Sanction Hearing.

Karen M. Ryle, R.Ph., Secretary

Encl.




COMMONWEALTH OF MASSACHUSETTS

SUFFOLK COUNTY                                                           BOARD OF REGISTRATION
                                                                                              IN PHARMACY

______________________________
                                                           )
IN THE MATTER OF                       )

KELECHUKWU UCHE                    )                                 DOCKET NO. PHA-2010-0001

PH LICENSE NO. 27751                   )
LICENSE SUSPENDED 2/9/2010   )
______________________________)
FINAL DECISION AND ORDER AFTER SANCTION HEARING
I.
Introduction
This matter comes before the Board of Registration in Pharmacy ("Board") for determination of an appropriate sanction as to the license to practice pharmacy in the  Commonwealth of Massachusetts (Registration  No. 27751) of Kelechukwu Uche ("Respondent") and issuance of a Final Decision and Order based on the record in this matter. The record includes (1) the February 3, 2011 Stipulation of the parties and Request for Sanction Hearing; (2) Exhibits 1-13; agreed to by the parties; and (3) Respondent's testimony and oral argument by counsel at the February 10, 2011 sanction hearing held at Respondent's request. 

II.
Procedural Background
On or about February 9, 2010, the Board suspended Respondent's registration to practice as a pharmacist in the Commonwealth of Massachusetts. His registration remains suspended pending a final decision by the Board in this matter, Docket Number PHA-2010-0001. On March 15, 2010, the Board issued an Order to Show Cause (“Show Cause Order”), ordering Respondent to show cause why the Board should not suspend, revoke or impose other discipline against his registration (No. 27751). After receiving an extension of time Respondent filed his answer on April 6, 2010.  In lieu of a hearing on the merits, the parties submitted a stipulation as to the facts and law and requested that a hearing be held limited to the topic of determining an appropriate sanction. The Administrative  Hearings Counsel (''AHC") convened a sanction hearing on February 10, 2011. Thirteen (13) exhibits were entered into the record. Respondent testified and was represented by counsel. The record was left open for thirty (30) days for the filing of additional documents or requests for additional time to file documents.  No requests or documents were filed.1
__________________________
1 The sanction hearing in this case was dispositional in nature and not part of the underlying fact-finding. In addition, the parties’ written submissions, consisting of the stipulations and Exhibits 1-13, were before the Board. Therefore, no tentative decision is required. 801 CMR 1.01(11), Weinberg v. Board of Registration in Medicine, 444 Mass. 837 (2005).
III.
Witnesses
The following witnesses testified at the sanction hearing:
For Respondent: Respondent

For Prosecuting Counsel: None
IV.
Exhibits

By agreement of counsel, the following exhibits were entered into the record:

1.
Respondent’s Record of Standing

2.
Cover Letter, Order to Show Cause and Certificate of Service

3.
Respondent's Cover Letter, Motion to Extend Time to File Answer/Request for Hearing re: Answer to the Order to Cause
4.
Respondent's Answer to the Order to Show Cause
5.
Respondent's Request for a Hearing

6.
Temporary Order of Suspension, Effective Date February 9, 2010
7.
Final Order of Suspension, Effective date February 17, 2010

8.
Certified report of North Carolina Board of Pharmacy Office of Investigations and Inspections, Investigative Case: 2009-00293
9.
Certified North Carolina Board of Pharmacy Order Summarily Suspending License #20287 (Respondent), issued January 19, 2010, and Certificate of Service.
10.
Respondent’s Stoughton District Court, Criminal Docket- [redacted]                                                                       
11.
Respondent’s Medical Record, consisting of Alan Levin, Esq.’s transmittal fax

cover sheet and attachments 1-5:

1.
Preventative Medicine Associates, Inc. (Quincy International Health
Center). 3 pages dated May 24, 2010, February 2, 2011, and February 9, 2011.
2. AdCare Outpatient Services, undated report regarding January 2011-

February 11. 1 page.
3.
Billings Human Services (Bay State Community Services, Inc.) 2 pages:

one page dated May 25, 2010 and one page undated

4.       Brigham and Women's Hospital, 10 pages labeled as “Notes from 1/1/2006

 
through 3/29/2010"

5.
Progress Notes of [redacted], MD North Carolina) signed by Dr. [redacted] on October 21, 2009. 3 pages

12.
Respondent's North Carolina Superior Court, Wake County, Certified Copy of Records. 5 pages

13.
Respondent's Stoughton Massachusetts District Court Certified Copy of Complaint and Report.  6 pages

In addition, the Board takes administrative notice of the administrative record in this matter.

V.
Findings of Fact and Conclusions of Law      

The February 3, 2011 Stipulation of the Parties and Request for Sanction Hearing (“Stipulation”) stipulated to the findings of facts and conclusions of law recited below.2
1.
On or about September 24, 2008, the Board issued to the Respondent a license to
practice pharmacy in the Commonwealth of Massachusetts,

2.         On February 9, 2010, the Board temporarily suspended the Respondent’s registration to practice as a pharmacist and his registration remains suspended.

3.
On or about January 19, 2010, while holding a registration to practice as a pharmacist in the Commonwealth of Massachusetts, the Respondent's license to practice as a pharmacist in North Carolina was disciplined when a certain Order Summarily Suspending License issued by the North Carolina Board of Pharmacy suspended his North Carolina Pharmacist License, No. 20281.
4.
The Respondent’s license was suspended for violating the North Carolina Pharmacy Practice Act after he was criminally charged by the Carey Police Department with two (2) counts of attempted forgery relative to the Respondent’s attempts to obtain controlled substance medications without a valid prescription from a CVS Pharmacy located in Carey, North Carolina. The criminal charges were ultimately reduced to one (1) count for attempted fraud.

5.
The Respondent pled guilty to tile attempted fraud and was sentenced to one (1) 
_________________________
2 These stipulations are current as of the February 3, 2011 date they were filed.
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day in jail (credit was for time served.3
6.
The Respondent’s North Carolina Pharmacist License, No. 20287, remains suspended.
7.
On or about January 1, 2010, the Respondent diverted state and federally controlled substances (hydrocodone) from CVS Pharmacy #2325 in Stoughton, Massachusetts. He was charged with Larceny under $250 in the Stoughton District Court.4
8.
On or about April 7, 2010, the Respondent admitted to sufficient facts on the Stoughton charge and the matter was continued without a finding for one (1) year, until April 6, 2011. He was placed on probation with conditions including, but not limited to, refraining from drugs and alcohol.5
9.
On December 7, 2010, the Respondent entered the Massachusetts Professional System (''MPRS") program and is currently in good standing.
10.
     The Respondent's conduct, and the resulting discipline to his North Carolina pharmacy license, warrants disciplinary action by the Board against his license to practice as a pharmacist pursuant to G.L. c. 112, § 61 for deceit, malpractice and gross misconduct in the practice of the profession and for offenses against the laws of the Commonwealth relating thereto.

________________________                          
3 At the sanction hearing, Respondent’s counsel, Allan E. Levin, represented to the Board that he attempted to, but was not able to obtain certified court records as to the final disposition of the North Carolina criminal matter. He further represented that he spoke with Woodreena Baker-Harrell, Esq., Respondent’s counsel in that matter. She informed him that the charges were reduced to one misdemeanor of attempted fraud, Respondent was given credit for one day served, and the matter was closed. The AHC kept the record open in this matter for thirty (30) days to allow the parties the opportunity to file additional certified court records of the North Carolina criminal matter. No additional documents were filed.

4 The Show Cause Order alleges drug diversion conduct by Respondent during January 2010 at the CVS located in Stoughton and
Canton, Massachusetts. The allegations regarding Respondent’s drug diversion conduct at the Canton CVS pharmacy are stated in Paragraph 4 of the Show Cause Order. At the sanction hearing,
 Prosecuting Counsel represented that no criminal charges were brought with regard to the Canton CVS and he moved to dismiss Paragraph 4 of the Show Cause Order. The Administrative Hearings Counsel dismissed Paragraph 4 of the Show Cause Order, without prejudice.

5 The record before the Board does not contain the final disposition of the Stoughton District Court matter. The documents that were filed (Exhibit 10 and Exhibit 13) indicate that the Stoughton criminal matter was continued without a finding (“CWF”) until April 6, 2011, which is the date Respondent’s probation was set to conclude. At the February 10, 2011 sanction hearing, counsel stipulated that the Respondent’s probation officer confirmed that all of Respondent’s tests have been negative and that he is in compliance with probation. Because the sanction hearing was held prior to the final disposition of the Stoughton matter, the AHC kept the record open for thirty (30) days to allow the parties the opportunity to file records as to its final disposition, including a letter from Respondent’s probation officer, or to request additional time to do so. No additional documents were filed.
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11.
Respondent’s conduct as described above also constitutes unprofessional conduct and conduct which undermines public confidence in the integrity of the pharmacy profession. Sugarman v. Board of Registration in Medicine, 422 Mass. 338, 342 (1996); see also, Kvitka v. Board of Registration in Medicine, 407 Mass. 140 cert. denied, 498 U.S. 823 (1990); Raymond v. Board of Registration in Medicine, 387 Mass., 708, 713 (1982).

12.
Respondent's conduct as described above constitutes failure to conduct professional activities in conformity with state, federal, and municipal laws, ordinances, and/or regulations, of the Board and therefore warrants disciplinary action pursuant to M.G.L. c. 112, § 42A, and 247 CMR 2.00 et seq., specifically:
a.  Respondent's conduct as described above violates 247 CMR 10.03(a), (b), (e), (h), (k), (l), (n), (r), (u), (v), and (x) for violating various provisions elicited in the Board of Registration of Pharmacy grounds for discipline.

The Respondent waives his right to a full adjudicatory hearing and requests that this matter be heard before the Board of Registration in Pharmacy and that he be given an opportunity to present evidence and make argument on the issue of an appropriate sanction.

VI.
Discussion

The Board is charged with the responsibility of protecting the public health, safety, and welfare and insuring that pharmacists practice in a safe, competent, and professional manner in conformance with applicable statutes and regulations. The Board has broad authority to regulate the conduct of the profession and broad discretion in determining an appropriate sanction. Sugarman v. Board of Registration in Medicine, 422 Mass. 338, 342 (1996); see also, Kvitka v. Board of Registration in Medicine, 407 Mass. 140 cert. denied, 498 U.S. 823 (1990); Raymond v. Board of Registration in Medicine, 387 Mass., 708, 713 (1982).

The Board has reviewed the findings of fact and conclusions of law included in the Stipulation and as set forth above. The Board has considered comments of Atty. Levin, the exhibits, and the testimony of Respondent presented at the sanction hearing. The Board has considered the conduct of Respondent that resulted in the North Carolina license discipline and related court proceedings. The Board has considered the conduct of Respondent in the Commonwealth of Massachusetts that resulted in the suspension of his license and related court proceedings. The information Respondent submitted at the sanction hearing as mitigating circumstances (medical condition and difficulty obtaining prescription medication for treatment due to health insurance coverage and recent move) that caused him to divert drugs in two states was considered by the Board. Respondent reported that within the past year, since his Massachusetts license was suspended, as a result of the de-addiction program and counseling/support groups that he attends, that he has learned that he can manage his pain without taking any mood-altering medications. (Exhibit 11, Attachment 1)

Respondent represents that he
 has remained drug and alcohol free and in support of this both counsel stipulated at the sanction hearing that Respondent's Stoughton District Court probation required random drug screening test results (which tests began on or about April 2010) have all been negative for the past 11 months that he has been tested. The Board accepts the stipulation by counsel but notes that the record contains scant documentary
5

evidence of drug screen test results. The only drug test result document in the record (Exhibit 11, Attachment 2) is a one page document from AdCare Quincy Outpatient Services (AdCare) labeled Probation Supervision Monthly Report showing negative results for the time period 1-2011 through 2-2011. Respondent reports that in 2010 he began participating in substance abuse counseling at Billings Human Services/Bay State Community Services Inc. (Exhibit 11, Attachment 3)
Respondent further reports, without supporting documentation, that he attends classes at AdCare twice a week. He states that he attends a parenting and an anger management class, where he learns methods on how better to cope with his pain, his family and his anger without resorting to mood-altering medications. Finally, he represents that he continues to participate in MPRS.

The Board has
considered the conduct of Respondent and the information presented in mitigation. The Board has grave concerns regarding suitability for pharmacist licensure in the Commonwealth based on Respondent's fraudulent conduct and drug diversion activities in engaging in abuse and illegal use of controlled substances in two states and multiple pharmacy practice settings.

In keeping with its duty to promote the public health, welfare, and safety, the Board issues the following order, following careful consideration of the facts and information presented in mitigation before it.
ORDER

On January 10, 2012, in accordance with the Board's authority and statutory mandate, the Board voted to issue this Final Decision and
Order After Sanction Hearing and REVOKE Respondent's Pharmacist registration (No. 27751; suspended by the Board effective February 9, 2010), as of the date issued (see below) by the following vote: In favor: Karen M. Ryle, R.Ph.; Stanley B. Walczyk, R.Ph.; Karen M. Ryle,
Ph.; Kathy J. Fabiszewski, Ph.D., N.P.; Joanne M. Trifone, R.Ph. and Steven Budish. Opposed: None. Recused:  James T. DeVita, R.Ph. and Michael Tocco, R.Ph. Absent: George A. Cayer, R.Ph; Donald D. Accetta, M.D. and Sophia Pasedis, RPh., Pharm.D.

The Board will not review any application for pharmacist licensure in the Commonwealth filed sooner than five (5) years from February 9, 2010 (the date the Respondent’s registration was suspended by the Board). While Respondent’s pharmacist license is revoked, Respondent may not: (1) be employed, paid or unpaid, as a pharmacist or other pharmacy support personnel to provide any services related to the practice of pharmacy in any pharmacy setting in the Commonwealth; or (2) have any ownership, management, or other interest or involvement in any pharmacy related business in any setting. If at any time in the future Respondent seeks re-licensure at the time of any such application, including, but not limited to, application, re-examination, re-training and other reinstatement terms and conditions the Board may deem to be necessary and appropriate, such documentation of successful completion of MPRS.
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                          EFFECTIVE DATE OF ORDER

This Final Decision and Order after Sanction Hearing becomes effective as of the date issued (see date issued below).

                         RIGHT OF APPEAL

Respondent is hereby notified his right to appeal this Final Decision and Order after Sanction Hearing pursuant to G L c. 112, § 64 and G.L. c. 30A, §§ 14 and 15, within thirty (30) days of receipt of this Final Decision and Order after Sanction Hearing.
Board of Registration in Pharmacy
Karen M. Ryle, R.Ph.

Secretary
Date Issued: January 13, 2012

Final Decision and Order to:

BY FIRST CLASS AND CERTIFIED MAIL

RETURN RECEIPT REQUESTED NO. No. 70102780000186758770 

Kelechukwu Uche
[redacted]
BY FIRST CLASS AND CERTIFIED MAIL

RETURN RECEIPT REQUESTED NO. No. 70102780000186758701
Kelechukwu Uche
[redacted]
BY FIRST CLASS MAIL

Allan E. Levin, Esq.
Levin and Levin. LLP 
875 Southern Artery
Quincy, MA 02169

BY HAND

James G. Lavery, Prosecuting Counsel

Office of Prosecutions

Division of Health Professions Licensure 
Department of
 Public Health

239 Causeway Street
Boston, MA 02111
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss.                                                                        BOARD OF REGISTRATION

                                                                                                IN PHARMACY

______________________________

                                                            )

In the Matter of                                   )

KELECHUKWU UCHE                  )                                 DOCKET NO. PHA-2010-0001

Pharmacist No. 27751                         )

Exp. 12/31/10                                      )

______________________________)

FINAL ORDER OF SUMMARY SUSPENSION
In accordance with its broad grant of authority, pursuant to Massachusetts General Laws Chapter 112, Section 42A and CMR 10.07, to decide when professional standards have been violated and to discipline any violations in order to promote the public health, safety, and welfare (Strasnick v. Board of Registration in Medicine, 408 Mass. 654; 562 N.E. 2d 1333 (1990); Rosen v. Board of Registration in Medicine, Supreme Judicial Court, June 3, 1987), the Board of Registration in Pharmacy (Board) ORDERS that:
The suspension of the pharmacist registration of KELECHUKWU UCHE (Respondent), Pharmacist Registration 27751, effective February 9, 2010, pursuant to the Temporary Order of Summary Suspension, effective February 9, 2010, be continued pending a final decision by the Board in the matter of above-referenced Complaint Docket No. PHA-2010-0001.
Respondent is directed to IMMEDIATELY surrender his wallet license to the Board at

239 Causeway St., 2d Fl., Boston, Massachusetts 02114.

BOARD OF REGISTRATION

IN PHARMACY

Joanne M. Trifone, R.Ph.

President

Effective Date: February 17, 2010
Decision No. 2263


FAX 617 770 9031 and First Class Mail to Allan E.
Levin, Esq., 875 Southern Artery, Quincy, MA 02169  

First Class and Certified Mail 7009 1680 0001 1520 1047 to Respondent
[redacted]
COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss.                                                                        BOARD OF REGISTRATION

                                                                                                IN PHARMACY

______________________________

                                                            )

In the Matter of                                   )

KELECHUKWU UCHE                  )                                 DOCKET NO. PHA-2010-0001

Pharmacist No. 27751                         )

Exp. 12/31/10                                      )

______________________________)

TEMPORARY ORDER OF SUMMARY SUSPENSION
In accordance with its broad grant of authority, pursuant to Massachusetts General Laws Chapter 112, Section 42A and CMR 10.07, to decide when professional standards have been violated and to discipline any violations in order to promote the public health, safety, and welfare (Strasnick v. Board of Registration in Medicine, 408 Mass. 654; 562 N.E. 2d 1333 (1990); Rosen v. Board of Registration in Medicine, Supreme Judicial Court, June 3, 1987), the Board of Registration in Pharmacy (Board) ORDERS that:
The pharmacist registration of KELECHUKWU UCHE (Respondent), Pharmacist Registration 27751, be SUSPENDED, effective February 9, 2010.

The Board has determined that based upon:

(a) that certain Order Summarily Suspending License issued by the North Carolina Board of Pharmacy dated January 19, 2010, with suspension of Respondent's North Carolina Pharmacist License No. 20287, effective upon service of the Order; and

(b) allegations of Respondent’s conduct occurring at CVS pharmacies located in Stoughton (1025 Central Street) and Canton (Washington Street), Massachusetts; more specifically described in Board Complaint Docket no. PHA-2010-0001;

the health, safety, and welfare of the public necessitates such summary action.

Respondent is directed to suspend his wallet license to the Board at 239 Causeway St., 2d Fl., Boston, Massachusetts 02114, not later than 10:00 a.m. on February 11, 2010.

Respondent may request the Board to schedule a hearing within seven (7) days of the Effective Date of this Order limited to the necessity of the summary action by providing a written request for such limited hearing with the Board at the address 
above (FAX 617 973 0980) by February 11, 2010.

BOARD OF REGISTRATION

IN PHARMACY
Joanne M. Trifone, R.Ph.

President
Effective Date: February 9, 2010

Decision No. 2263
Attachment
FAX 617 770 9031 and First-Class Mail to Allan E. Levin, Esq., 875 Southern Artery, Quincy, MA 02169
First Class Mail and Certified Mail 7008 3230 0002 4164 4309 to Respondent

[redacted]
�















































