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These revised Findings of Fact and Report are promulgated simultaneously with the Appellate Tax Board’s (“Board”) reinstated decision on remand, pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.  This appeal was originally filed under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 62C, § 39 from the refusal of the Commissioner of Revenue (“Commissioner” or “appellee”), to abate personal income taxes assessed to Kenneth Dotson (“Mr. Dotson” or “appellant”) for the tax year ended December 31, 1999.  

Commissioner Rose heard the appeal and was joined in the original decision for the appellee by Chairman Hammond and Commissioners Scharaffa, Egan, and Mulhern.  The appellant appealed the Board’s original decision to the Massachusetts Appeals Court (“Appeals Court”).  The Appeals Court vacated the Board’s decision and remanded the case to the Board “for redetermination, on the basis of the record evidence, and in light of the facts already found, of whether the [Commissioner] has proven a change in the [appellant’s] domicile by a preponderance of the evidence.”  Dotson v. Commissioner of Revenue, Mass. App. Ct. No. 09-P-1563, Memorandum and Order under Rule 1:28 (July 9, 2010).


Commissioner Rose is joined in the reinstated decision on remand for the appellee by Chairman Hammond and Commissioners Scharaffa, Egan, and Mulhern.  
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   FINDINGS OF FACT AND REPORT

At issue in this appeal are personal income taxes assessed in connection with $5,317,145.35 in income received by the appellant in 1999 (“tax year at issue”).  In its original Findings of Fact and Report, the Board found and ruled that Mr. Dotson changed his domicile from Florida to Massachusetts in 1998, when he moved to Massachusetts to begin a new job, and, among other things, purchased a condominium in Boston in which he resided during the remainder of his time in Massachusetts.  See Dotson v. Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 2009-568, 579-80.  Because the Board found and ruled that Mr. Dotson was domiciled in Massachusetts when he received the disputed income, it found and ruled that he was liable for the taxes at issue.  The Appeals Court concluded that the Board “employed an erroneous legal standard” in making its findings and vacated the Board’s original decision.  Dotson, Mass. App. Ct. No. 09-P-1563 at *2.  It was undisputed that Mr. Dotson had been domiciled in Florida for some time prior to his arrival in Massachusetts, and Mr. Dotson contended in this appeal that he did not change his domicile to Massachusetts at any time.
  Accordingly, the burden of proving that he acquired a Massachusetts domicile was on the Commissioner.  Commonwealth v. Davis, 284 Mass. 41, 49 (1933).  The Appeals Court directed the Board to consider “on the basis of the record evidence, and in light of the facts already found . . . whether the [Commissioner] has proven a change in the [appellant’s] domicile by a preponderance of the evidence.”  Dotson, Mass. App. Ct. No. 09-P-1563 at *3.  
Domicile is commonly defined as “the place of actual residence with intention to remain permanently or for an indefinite time and without any certain purpose to return to a former place of abode.”  McMahon v. McMahon, 31 Mass. App. Ct. 504, 505 (1991).  In its original Findings of Fact and Report, the Board found that, in 1998, Mr. Dotson came to Massachusetts with an intention to remain for an indefinite period of time and that he acquired a Massachusetts residence.  Dotson, Mass. ATB Findings of Fact and Reports at 2009-576.  The Appeals Court did not disturb these findings, but directed the Board to make specific, additional findings as to whether Mr. Dotson “took residence in Massachusetts ‘without any certain purpose to return’ to Florida.”    Dotson, Mass. App. Ct. No. 09-P-1563 at *2, (quoting McMahon, 31 Mass. App. Ct. at 505).  Consistent with this mandate, the Board took a fresh look at the record evidence, in light of the facts already found.  
Though the circumstances surrounding Mr. Dotson’s arrival in Massachusetts were discussed in detail in the Board’s original Findings of Fact and Report, those circumstances factor heavily in the issue presented for the Board’s consideration on remand, and are therefore repeated for context.  The following paragraphs are excerpted directly from the Board’s original Findings of Fact and Report, at Dotson, Mass. ATB Findings of Fact and Reports at 2009-571-74:  



______________________
Mr. Dotson, who testified at the hearing of this appeal, stated that he was born in Centerville, Tennessee, where he lived throughout his childhood and teenage years.  Mr. Dotson testified that he left Tennessee to attend the University of Mississippi, where he earned both an undergraduate and a graduate degree.  After receiving his master’s degree in 1983, Mr. Dotson worked briefly in Memphis, Tennessee before moving to Ft. Lauderdale, Florida in 1985 for another job opportunity.  In 1986, Mr. Dotson left Florida and moved to Connecticut for yet another job opportunity.  He remained there until 1990, when he returned to Florida.  

In 1994, while in Florida, Mr. Dotson began a business venture with a local entrepreneur.  That venture ultimately became Sportsline.com, a very successful business that was later acquired by CBS.  What began as a small company grew into a public company, which employed approximately 400 people by 1998.  Mr. Dotson testified that he preferred a small, start-up company environment to that of a large public company, so he began to look for new employment opportunities. 
 
Sometime in late 1997 or early 1998, Mr. Dotson was contacted by a Cambridge, Massachusetts company, Sage Enterprises, Inc., d/b/a PlanetAll (“PlanetAll”), which was a technology company in the process of developing a web-based product to allow users to synchronize their contact information and calendars.  In June of 1998, PlanetAll offered Mr. Dotson the position of Senior Vice President, Marketing & Business Development.  The offer was formalized in a letter dated July 1, 1998 and accepted by Mr. Dotson on July 2, 1998.  He was scheduled to commence employment with the company in Massachusetts in August of 1998.  

During July of 1998, while Mr. Dotson was still in Florida, he learned that Amazon.com, Inc. (“Amazon.com”) had engaged in discussions to buy PlanetAll.  Mr. Dotson testified that he was not interested in working for Amazon.com for a number of reasons, including that he had no interest in moving to Seattle, Washington, where Amazon.com was based.  Mr. Dotson also testified that he was not interested in going through the acquisition process with another company because his experiences with corporate acquisitions in the past had been negative.  
Mr. Dotson testified that this change of events caused him to reconsider his decision to join PlanetAll, and he informed the company in late July that he was no longer interested in coming to work for them.  Shortly thereafter, Mr. Dotson received a telephone call from Jeff Bezos, the founder of Amazon.com.  According to Mr. Dotson, he expressed to Mr. Bezos his concerns regarding Amazon.com’s potential acquisition of PlanetAll and his reluctance to move to Seattle.  Mr. Dotson testified that Mr. Bezos then guaranteed him that if PlanetAll were acquired by Amazon.com and moved to Seattle, the stock options given to Mr. Dotson as a part of his employment offer would immediately vest, allowing Mr. Dotson to cash in and resign his employment.  Based on this promise, Mr. Dotson once again agreed to join PlanetAll and his employment agreement was finalized on August 3, 1998.  At or around this time, he resigned his employment with Sportsline.com. 

 
Mr. Dotson travelled from Florida to Boston on August 16, 1998 and commenced work at PlanetAll the next day.  In preparation for his move to Massachusetts, Mr. Dotson placed certain personal items in storage in a warehouse space in Florida, which belonged to his friend, Peri Proctor, who also testified at the hearing of this appeal.  Mr. Dotson had rented an apartment in Boca Raton, Florida during the time he was working at Sportsline.com but that rental terminated in September of 1998, nearly simultaneously with his move to Boston. Much of Mr. Proctor’s testimony concerned the circumstances surrounding the termination of Mr. Dotson’s lease.  Both Mr. Proctor and Mr. Dotson testified that they believed that Mr. Dotson’s landlord did not renew the lease because of complaints from neighbors about the noise made by Mr. Dotson’s dogs.  After the termination of his lease, Mr. Dotson did not maintain a residence in Florida.  Mr. Dotson owned two cars, one of which he brought to Massachusetts and another which he left in Florida.  
Mr. Dotson arranged for the short-term rental of a furnished apartment in a building located at 345 Commonwealth Avenue in Boston.  He lived at that address from August 16, 1998 through September 7, 1998. However, because that building did not allow pets, Mr. Dotson quickly looked for another apartment.  Mr. Dotson had left his [dogs] behind in Florida and planned to retrieve them when he returned to Florida for Labor Day weekend.  Mr. Dotson therefore secured another short-term, furnished rental apartment, located at 335 Beacon Street, and rented that apartment from September 7, 1998 through October 5, 1998.
Ultimately, Mr. Dotson decided to buy, rather than rent, a home in the Boston area.  He began looking at real estate in early August of 1998, and put down a deposit on a condominium located at 447 Marlborough Street in Boston on August 9, 1998, during a weekend visit to Boston.  Mr. Dotson finalized the purchase of that condominium on September 21, 1998, and moved in immediately.  The purchase price was $480,000.  


__________________________

 After reviewing these facts, and the record in its entirety, the Board finds that Mr. Dotson had no “certain purpose to return” to Florida when he arrived in Massachusetts in 1998.  McMahon, 31 Mass. App. Ct. at 505.  The appellant placed much significance on the fact that he came to Massachusetts only after receiving a promise from Mr. Bezos that if Amazon.com acquired and moved PlanetAll to Seattle, his stock options would vest immediately, allowing him a lucrative and expedient way to resign his employment.
  However, this fact does not equate with, nor compel, the finding that, should the acquisition and move of PlanetAll come to pass, Mr. Dotson would necessarily move back to Florida. 
First, the evidence shows, at most, that Mr. Dotson had made an informed judgment that Amazon.com could move PlanetAll to Seattle, but nothing in the record indicates the time frame in which such a move would occur.  If anything, the magnitude of the financial incentive which Mr. Bezos offered to the appellant in the event PlanetAll was moved to Seattle suggested that, at the time the appellant moved to Boston, the relocation of PlanetAll was unlikely to occur in the short-term.  
Second, and more importantly, Mr. Dotson’s beliefs regarding PlanetAll’s ultimate destination have no bearing on the certainty of his return to Florida.  The evidence shows that Mr. Dotson was certain of only one thing: he would not be following PlanetAll to Seattle.  The Board finds that, following the possible departure of PlanetAll to Seattle, Mr. Dotson could just as readily have remained in Massachusetts or moved to a state other than Florida to pursue new employment opportunities.  In fact, the record indicates that Mr. Dotson moved to various states for various educational and career opportunities several times in his life.  Mr. Dotson was born and raised in Tennessee.  He left Tennessee to attend the University of Mississippi.  After graduating, Mr. Dotson returned to and worked briefly in Tennessee, before moving to Florida in 1985 for another job opportunity.  In 1986, Mr. Dotson left Florida and moved to Connecticut for yet another job opportunity.  He remained there until 1990, when he returned to Florida, where he lived until coming to Massachusetts in 1998.  The record shows that Mr. Dotson moved to Florida in March of 1999, but moved to Illinois for a job opportunity some months later. Further, Mr. Dotson’s family ties and civic affiliations were not in Florida, but elsewhere.
  The Board therefore finds that Mr. Dotson’s beliefs about PlanetAll’s ultimate destination are not indicative that he had a “certain purpose to return” to Florida, McMahon, 31 Mass. App. Ct. at 505, nor are they persuasive evidence of his place of domicile.  
The evidence reveals that Mr. Dotson came to Massachusetts after accepting a position as Senior Vice President, Marketing & Business Development at PlanetAll. Upon arriving in Massachusetts, Mr. Dotson lived in two short-term, furnished rental apartments while waiting to close on his Marlborough Street condominium.  He lived in the first apartment from August 16, 1998 through September 7, 1998.  Because dogs were not allowed at that rental apartment, Mr. Dotson quickly secured a second rental apartment that did allow pets.  Mr. Dotson resided in the second rental apartment from September 7, 1998 until September 22, 1998, the day after the closing on his condominium at 447 Marlborough Street in Boston.  He had begun the process of buying that condominium when, during a trip to Boston in early August of 1998, he signed a purchase agreement for the condominium.  Mr. Dotson hired a moving company to bring some of his furniture and personal belongings to Massachusetts, but placed certain furniture and personal belongings in storage space in Florida belonging to his friend.  He brought one of his two cars to Massachusetts, but left the other car in Florida.  Mr. Dotson testified that he left the car in Florida parked at the airport so that he could use it when he visited Florida.  In connection with his move to Massachusetts, Mr. Dotson opened a Massachusetts bank account, obtained a post office box in Massachusetts and received mail at his condominium in Boston, joined a gym in Massachusetts, obtained Massachusetts telephone service, including a landline and cell phone service, and subscribed to such

local publications as The Boston Globe and Boston Magazine.
     
Based on these facts, the Board now concludes that Mr. Dotson took many of the typical actions taken by individuals who are making a permanent or indefinite move.  Those actions included acquiring a new job and residence, moving his furniture and personal belongings, arranging for local telephone service and mail delivery, joining a gym, and subscribing to local publications.  At or around the same time, Mr. Dotson resigned his employment in Florida and ceased leasing an apartment there.  Based upon all of these facts, and the record in its entirety, the Board finds that the actions taken by Mr. Dotson do not evidence a “certain purpose to return” to Florida, McMahon, 31 Mass. App. Ct. at 505, as they were more consistent with a permanent or indefinite move rather than a temporary visit.  
The Board is not persuaded by the fact that Mr. Dotson did not change his Florida driver’s license or voter registration to Massachusetts in 1998.  The Board finds his voter registration and driver’s license to be less persuasive indicators of Mr. Dotson’s domicile than his “physical [and] business . . . activities,” Reiersen v. Commissioner of Revenue, 26 Mass. App. Ct. 124, 131 (1998), which had shifted to Massachusetts.  Similarly, the Board is not persuaded by the fact that Mr. Dotson left a car in Florida.  As Mr. Dotson testified, he often left the car at the airport so that he could use it when he visited Florida, which he did several times while he lived in Massachusetts.  The Board finds that this action indicated an intent to visit Florida, but not an intent to live there.
  Accordingly, the Board ascertains from the record no “certain purpose” on Mr. Dotson’s part to return Florida at the time he moved to Massachusetts in 1998.  McMahon, 31 Mass. App. Ct. at 505.  
In sum, the Board finds that Mr. Dotson was an individual who moved from state to state several times in his life to pursue educational and career opportunities.  Although he had family and friends in various locations, the Board finds that the factors most probative of Mr. Dotson’s place of domicile at all times relevant to this appeal were his “physical [and] business . . . activities,” specifically, his job and his residence.  Reiersen, 26 Mass. App. Ct. at 131.  Although he had been domiciled in Florida – where his job and his residence were before he came to Massachusetts - based on the actions taken by Mr. Dotson in 1998, the Board finds that Mr. Dotson abandoned his Florida domicile and established a new domicile in Massachusetts when he acquired a new job and residence in Massachusetts.  The Board finds that Mr. Dotson came to Massachusetts in 1998 with an intention to remain “for an indefinite time” and without a “certain purpose to return” to Florida.  See McMahon, 31 Mass. App. Ct. at 505.  
Accordingly, after considering the record evidence, in light of the facts already found, the Board now finds and rules that the Commissioner met her burden of proving that Mr. Dotson acquired a Massachusetts domicile in 1998.  The Board therefore reinstates its decision for the appellee in this appeal.




     OPINION
The issue in the present appeal involves the appellant’s domicile.  Domicile is commonly defined as “the place of actual residence with intention to remain permanently or for an indefinite time and without any certain purpose to return to a former place of abode.”  McMahon, 31 Mass. App. Ct. at 505.  In its original Findings of Fact and Report, the Board found and ruled that Mr. Dotson’s lack of an actual residence in Florida during the relevant time period precluded him from retaining a Florida domicile.  See Dotson, Mass. ATB Findings of Fact and Reports at 2009-580.  The Appeals Court ruled that this determination was error and remanded the case so that the Board could determine whether Mr. Dotson had a “certain purpose to return” to Florida.  Dotson, Mass. App. Ct. No. 09-P-1563 at *2-3 (citing McMahon, 31 Mass. App. Ct. at 505).  Accordingly, the Board revisited the record evidence to discern whether Mr. Dotson had a “certain purpose to return” to Florida when he moved to Massachusetts in 1998.   McMahon, 31 Mass. App. Ct. at 505.  
An inquiry into Mr. Dotson’s purpose when he came to Massachusetts must focus on the circumstances leading up to his arrival in Massachusetts and the actions taken by him at that time.  “Intent must be determined as to each step of the attempted change in domicile as taken; hindsight is to be regarded with suspicion. Overt acts are significant as they are related to the particular time.”  Hudspeth v. Department of Revenue, 4 OTR 296, 301 (Oregon Tax Court 1971).   The overt actions taken by Mr. Dotson included accepting employment as Senior Vice President, Marketing & Business Development at PlanetAll, making an offer to purchase a condominium in Boston in early August of 1998, hiring a moving company to transport certain personal belongings and furniture to Boston, securing two short-term rental apartments in Boston, commencing employment at PlanetAll, and finalizing the purchase of his condominium in Boston in September of 1998.  In connection with this move, Mr. Dotson opened a Massachusetts bank account, obtained a post office box in Massachusetts and received mail at his condominium in Boston, joined a gym in Massachusetts, obtained Massachusetts telephone service, including a landline and cell phone service, and subscribed to such local publications as The Boston Globe and Boston Magazine.  Mr. Dotson brought one of the two cars he owned to Massachusetts, as well as his dogs.  During the same time period, Mr. Dotson resigned his employment in Florida and ceased leasing a rental apartment in Florida.  The Board finds and rules that the overt actions taken by Mr. Dotson were consistent with a permanent or indefinite move, not a temporary visit, and that the facts evidence no “certain purpose to return” to Florida on Mr. Dotson’s part. McMahon, 31 Mass. Ct. at 505.  
The fact that Mr. Dotson left a car in Florida, maintained some of his connections to Florida, and planned to and did in fact visit Florida does not dissuade the Board from reaching this conclusion.  A long line of cases has established that a taxpayer can maintain connections to and return to visit a former place of abode but still be said to have acquired a new domicile.  “A person may abandon a domicile even though he continues to maintain . . . connections there.”  Horvitz, 60 Mass. App. Ct. 1103 at *1 (holding that taxpayer had changed his domicile from Florida to Massachusetts despite the fact that he maintained a residence and extensive connections in and regularly returned to Florida).  See also Reiersen, 26 Mass. App. Ct. at  126, 131 (holding that taxpayer had changed his domicile from Massachusetts to the Philippines despite maintaining a residence in Massachusetts and making two trips to Massachusetts each year).  The Board finds and rules that Mr. Dotson’s “continuing ties to Florida [do] not foreclose a finding of change of domicile: such change does not require that a taxpayer divest himself of all remaining links to the former place of abode or to stay away from that place entirely.”  Horvitz, Mass. ATB Findings of Fact and Reports at 2002-259, (citing Gordon, Mass. ATB Findings of Fact and Reports at 1988-374-5), aff’d 60 Mass. App. Ct. 1103 at *1.  
Similarly, the fact that Mr. Dotson had not changed his Florida voter registration or driver’s license does not persuade the Board that he had a “certain purpose to return” to Florida, McMahon, 31 Mass. App. Ct. at 505, or that he did not establish a new domicile in Massachusetts.  To effectuate a change in domicile, it is not necessary that all of the steps or actions typically taken in a connection with a move be “entirely accomplished.”  Estate of Palmer v. Commissioner of Revenue, 56 Mass. App. Ct. 1110, at *5 (2002).  Rather, it may be sufficient, depending upon the facts and circumstances, that a number of such steps have been “commenced.”  Id.  In the present appeal, the Board finds and rules that Mr. Dotson had taken many of the typical actions taken by individuals relocating to a new home.  These actions indicate to the Board that he intended for his move to Massachusetts to be permanent or indefinite, rather than a temporary visit.  Moreover, the Board finds and rules that Mr. Dotson’s driver’s license and voter registration were less persuasive indicators of his place of domicile than his “physical [and] business . . . activities,” which had shifted to Massachusetts.  Reiersen, 26 Mass. App. Ct. at 131.  
For the reasons discussed in the Findings of Fact above, in making the determination that Mr. Dotson had no “certain purpose to return” to Florida, McMahon, 31 Mass. App. Ct. at 505, the Board places no weight on the fact that PlanetAll did move to Seattle, as Mr. Dotson suspected it would, because the Board finds that Mr. Dotson’s beliefs about PlanetAll’s likely destination were neither indicative of a “certain purpose to return” to Florida or persuasive evidence of Mr. Dotson’s place of domicile.  The Board finds that the magnitude of the financial incentive which Mr. Bezos offered to the appellant in the event PlanetAll moved – over $5.3 million in income -- suggested that PlanetAll’s move was not imminent at the time that Mr. Dotson moved to Boston.  Nor is the Board persuaded by the fact that Mr. Dotson ultimately returned to live in Florida, as he professed that he intended to do all along.  
While it is true that a [taxpayer’s] declarations of intention on the question of domicile are given great weight by the court . . . the court which hears a collateral attack has the benefit of hindsight, and the self-serving declarations of the [taxpayer] are not viewed in a vacuum. Rather the circumstances surrounding his departure and the actions taken . . . are the primary factors to be considered. 
Sorrentino v. Mierzwa, 25 NY 2d 59, 65 (1969).  
Further, cognizant of the Appeals Court’s remand order, the Board does not place undue weight on Mr. Dotson’s lack of a Florida residence; rather, the Board considers his lack of a Florida residence as only one of many factors to be weighed in making its determination.  Mr. Dotson’s actions, taken together as a whole, indicate to the Board that he intended his move to Massachusetts to be a permanent or indefinite relocation rather than a temporary visit.  Based on the circumstances surrounding Mr. Dotson’s arrival in Massachusetts, and the actions taken by him at that time, the Board finds and rules that Mr. Dotson had no “certain purpose to return” to Florida when he moved to Massachusetts in 1998.  McMahon, 31 Mass. App. Ct. at 505.  

The Board recognizes that “‘domicil[e] once acquired is presumed to continue until a new one is acquired.’” Commonwealth v. Bogigian, 265 Mass. 531, 538 (1929) (quoting Sullivan v. Ashfield, 227 Mass. 24, 26 (1917)).  Likewise, the Board is aware that the Commissioner had the burden of proving that Mr. Dotson changed his domicile. After weighing and considering all of the evidence, the Board concludes, as it did in its original Findings of Fact and Report, that Mr. Dotson changed his domicile from Florida to Massachusetts in 1998.  

The hallmark of domicile is that it is “‘the place where a person dwells and which is the center of his domestic, social and civil life.’” Reiersen, 26 Mass. App. Ct. at 125 (citations omitted).  
No exact definition can be given of domicile; it depends on no one fact or combination of circumstances, but from the whole taken together it must be determined in each particular case . . . ; and it may often occur, that the evidence of acts tending to establish the domicile in one place, would be entirely conclusive, were it not for the existence of facts and circumstances of a still more conclusive and decisive character, which fix it, beyond question, in another.  

Tax Collector of Lowell v. Hanchett, 240 Mass. 557, 561 (1922) (citations omitted).   When a taxpayer has factors on more than one side of the “domicil[e] ledger,” the Board “must weigh the evidence and determine where it is that the taxpayer has his ‘home,’ that is, the center of the major facets of the taxpayer’s life.” Swartz v. Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 2010-252, 266 (citations omitted).  “The weight to be assigned to particular factors and combinations of factors, together with the credibility of the testimonial evidence, are committed to the fact finder’s resolution.” Horvitz, Mass. ATB Findings of Fact and Reports at 2002-257, (citing Hanchett, 240 Mass. at 561), aff’d 60 Mass. App. Ct. 1103 at *1.  
 While family ties to a putative domicile are often quite significant, Horvitz, Mass. ATB Findings of Fact and Reports at 2002-259, (citing Shea v. Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 1997-64, 82, aff’d, 44 Mass. App. Ct. 1116 (1998); Belmonte v. Commissioner of Revenue, Mass. ATB Findings of Fact and Reports, 1988-247, 252; Hopkins v. Comm’r of Corporations and Taxation, 320 Mass. 168, 172 (1946); Mellon Nat’l Bank & Trust Co. v. Comm’r of Corporations and Taxation, 327 Mass. 631, 638 (1951)), Mr. Dotson had family ties to neither Florida nor Massachusetts.  His relatives lived in other states, such as Alabama, Arizona, Arkansas, Tennessee and Texas.  Club memberships and affiliations may also be entitled to substantial weight in determining domicile.  See Rosenthal v. Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 1997-859, 865-66; Noble v. Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 1998-835, 843. While Mr. Dotson testified that he was affiliated with a church, that church was in Tennessee, not Massachusetts or Florida.  Both Mr. Dotson and Mr. Proctor testified that Mr. Dotson’s primary hobby was reading, which is a relatively solitary activity.
  In sum, the Board finds that many of the factors that are often given substantial weight in making a determination of domicile are “extremely uncertain guide[s]” in Mr. Dotson’s case.  Reiersen, 26 Mass. App. Ct. at 131.  
In contrast, the record is clear on the import of Mr. Dotson’s career in his life.  The record shows that Mr. Dotson moved from one state to another numerous times to pursue educational and job opportunities, ultimately becoming a successful executive.  Based on the record evidence, the Board determines that the major facets of Mr. Dotson’s life, during the period relevant to this appeal, were his “physical [and] business . . . activities,” such as his residence and job.  Id.  There is no dispute that in 1998, Massachusetts became the location of Mr. Dotson’s job and the “place where [he] dwell[ed].”  Reiersen, 26 Mass. App. Ct. at 125.  By September of 1998, Mr. Dotson’s residence and job were in Massachusetts, not in Florida.  
In conclusion, on the basis of all of the evidence, placing considerable weight on the circumstances surrounding Mr. Dotson’s arrival in Massachusetts in 1998 and the actions taken by him at that time, the Board finds and rules that Mr. Dotson came to Massachusetts with an “intention to remain . . . for an indefinite time” and that he had no “certain purpose to return” to Florida.  McMahon, 31 Mass. App. Ct. at 505.  The Board further finds and rules that Mr. Dotson acquired an “actual residence” in Massachusetts and that it became the locus of his “physical [and] business . . . activities,” the location in which he carried out the major facets of his life.  McMahon, 31 Mass. App. Ct. at 505; Reiersen, 26 Mass. App. Ct. at 125 (citations omitted); see also Swartz, Mass. ATB Findings of Fact and Reports at 2010-266.   Accordingly, the Board finds and rules that the Commissioner met her burden of proving that Mr. Dotson acquired a Massachusetts domicile in 1998, and reinstates its decision for the appellee in this appeal.
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       Clerk of the Board
�  In his initial appeal before the Board, the appellant advanced the alternative argument that even if he had changed his domicile to Massachusetts, he changed it back to Florida before he received the disputed income.  The appellant appears to have abandoned his alternative argument as he did not raise it before the Appeals Court.  In any event, the Appeals Court directed the Board to consider on remand only whether the Commissioner “has proven a change in the [appellant’s] domicile by a preponderance of the evidence.”  Dotson, Mass. App. Ct. No. 09-P-1563 at *3, and the Board therefore considers only that issue.  


� Mr. Dotson exercised his stock options and received $5,317,145.35, which is the income in dispute in this appeal.  


�  Mr. Dotson testified that his relatives lived in Alabama, Arizona, Arkansas, Tennessee and Texas.  Mr. Dotson testified that he had a lifelong affiliation with a church in Tennessee, but did not testify that he had an affiliation with a church, or any other social or civic organization, in Florida.  


� Both Mr. Dotson and Mr. Proctor testified that reading was Mr. Dotson’s primary hobby.  This testimony was supported by documents introduced into the record, which reflect payments for various publications.  


�  As discussed more fully in the Opinion below, the “certain purpose to return to a former place of abode” referred to in the common definition of domicile means a purpose to return to live in, rather than merely visit, that place.  See Gordon v. Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 1988-367, 374-75; Reiersen, 26 Mass. App. Ct. at 131; Horvitz v. Commissioner of Revenue, 60 Mass. App. Ct. 1103, *1, (2003), further review denied, 441 Mass. 1102 (2004).  


�  While Mr. Dotson testified that he joined a gym in Massachusetts, there is no evidence that he held memberships in any clubs or organizations in Florida.  


� Following the Appeals Court’s remand order, the Commissioner filed with the Board a Motion to Clarify the Issues to be Addressed on Remand, in which the Commissioner asked the Board to consider a second argument made by the Commissioner in the initial appeal, namely that the appellant was liable for the taxes at issue on the additional ground that the disputed income was Massachusetts-source income.  Because the Board’s conclusion that the appellant was domiciled in Massachusetts rendered the Commissioner’s Motion moot, the Board denied the Commissioner’s Motion.  
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