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RECOMMENDED FINAL DECISION

Dear Director MacCallum:

Enclosed for your review and issuance of a Final Decision is my Recommended
Final Decision on the Division’s Motion to Dismiss the Petitioner’s Appeal for Lack of
Standing and the Town of Kingston’s related Motion to Intervene in the above entitled
MESA appeal. 1have also enclosed a copy of the administrative record for the appeal
ending with my Recommended Final Decision. ' '

- My Recommended Final Decision is being sent to the parties concurrently with

this submittal to. you.

Sincerely,

Richard Lehan
Presiding Officer
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COMMONWEALTH OF MASSACHUSETTS
EXECUTIVE OFFICE OF ENERGY AND ENVIRONMENTAL AFFAIRS
DEPARTMENT OF FISH AND GAME |

In the matter of | : Docké't No. 07-22182-2010-02-RL,

NHESP File No. 07-22182
- Marion Drive

Kingston, MA

 RECOMMENDED FINAL DECISIONON
MOTION TO DISMISS AND MOTION TO INTERVENE

L Introduction

This appeal arises out of a Nd?émber 20, 2009 determination by the Divisioﬁ of
Fisheries and Wildlife (the “Division™) 'pufsuant to 321 CMR 10.18 of the MA
E‘ndange‘r’ed Speciés"Act (“MESA”) regulati'dr;s that the earth removal activities proposed
by Thorndike Development Corporation (the “Applicant™) on property located on'Marion.
Drive in Kingston, MA would not result in a “Take” of a stafeflisted rare species
protected under MESA (the “Division’s No Take Determination™). Jennifer DiRico (the
“Petitioner™) is an abutting property owner to the project"s'ite who filed an appeal
challenging the MESA regulatory basis for the Division’s No Take Det‘ermination‘ The
‘Town of Kingston thereafter filed a motion to intervene in the Petitioner’s appeal in
‘supjp.ort of the Applicant’s project and the Division’s No Take Determination. Following:
the Prehearing Confererice that I conducted with the parties on May 11, 2010, the
Division filed a motion to dismiss the Petitioner’s appeal due to a lack of standing,

arguing that the Petitioner has not demonstrated that she is an “aggrieved person” as



~ required by 321 CMR 10. 25(1) and (3)(b) of the MESA regulations. The Petmoner filed

aresponse opposm g the Dlwsmn s Motion to DlSInlSS
For ﬂ:e reasons set forth below, I grant the Division’s Mation to Di‘Smisf's the
Petitioner’s Appeal for Lc;ick of Standing.” Because my decision means that the
- Petitioner’s appeal should be dismissed, the Town’s Motion to Ihfewene in the appeal is.
moot. In addition, I note for the record that had the Petitioner’s appeal gone-fom’a;d, I
would riot have allowed vthe Town to intervene because its Mo‘tio:n,to Intervene did not
demonstrate that the Town is an aggrieved person as requlred by 321 CMR 10. 25(3)(b)
and 10. 25{4)
IL Factual Background and Procedural History
Under MESA and the MESA regulations, the Division has the authority and duty
A»to identify and list those animals and plants in MA that the Division determines to be
Endangéred, Threatened or Species of Special Concern, and to protect such sta’te-ﬁsted
‘species against “takes” caused by projects and activities. MG Lec. ] J]A and 321 CMR
70.00. To that end, the Division has, by regulation, delineated the geographic extent of
‘habitat for state—listed species in MA (“Priority Habitat™), and requires any ’Proj ect or
Actiﬁty‘ proposed to take place in Priority Habitat to be feviewed'by the Divisionto -
determine if it will cause a “take of a stét,e-listed species. See 321 CMR 10.02, 10.12
and 10.18. The Division also conductsb research, data collection and other conservation
management actiﬂ’ities in connection with implementing its responsibilities under MESA
and the MESA regulations. Id.
'~ In a November 20, 2009 letter to the Applicant, the Division determined, pursuant

to 321 CMR 10.18 of the MESA regulations, that the Applicént’s proposed “Phase [



earthwork” on property located on Marion Drive in Kingston, MA would not result in a
“Take” of a state-listed rare species protected under MESA. The Division stated that its .
No-Take Determination was based on a review of the Applicant’s submittal, which
consisted of a MESA review form, together ﬁth_site»p]'ahs andothg’r% re‘quired materials; .
dated .Octobuer 6,. 2009, and on the information contained in the Diyisi’on"é.?Nén;ral

_ He'n'tag_e? andﬁEndangc:ed.Speciesf Program (“NHESP”) database: Finally, the: Divis'i".on-’s’ )

E No-Take Determination states that any changes to the Applicant’s project (i.e., the Phase :

I earthwork) or any additional work beyond that skown on fthe site plans may require an
additional filing with the NHESP pursuant to MESA.

- In response to the Division’s No-Take ﬁeteimi’naﬁqnj the Petitioner filed a Noﬁge
of Claim for an Adjudicatory Hearmg with the Division pufsUaﬁt to 321 CMR 10,.25(1): .
on December 10, 2009. The Notice of Claim indicates thatthe Applicant’s P:hase I earth
removal is associated w‘i‘thé larger, mixed-use development called “Kingston Place,” to
be built on land owned by the O’Donnell Family Trust, and sets forth several claims,
summarized below.

The Petitioner alleges that the Applicant impmpe‘rly':segmepted the project,
‘contrary to a Jahuary 16, 2008 Certificate issued by the Secréjt'ary_ of tﬁe Executive Office
of Energy and Environmental Affairs pursuant to the Massachusetts Environmental |
Policy Act (“MEPA”), and that s011 removal activity was occumng on the O’Donnell
property without the required review under MESA. Section II of the Notice of Claim,
pp.4- 7. In addition, the Petitioner claims that the Division’s‘ N(.)-T'ake‘ determination lacks

a sufficient factual basis and is based on inadequate information. Section I of the Notice



- of Claim, pp.7-8. The Petitioner’s requested remedy is a determination that the
Division’s No-Take Determination is invalid for the reasons stated in her appeal. |

An,vafﬁ-dgvii‘ included as part of ﬂlé Petitioner’s Notice of Claim addrésses-ﬂxe'
issue of her “aggrieved party” status u,n‘def 321 CMR 10.25(3)(b).of the MESA
regulations. The Petitioner’s affidavit states that s}{e isa re'sideni of Ki{}g’ston-’apdv'ihat
she owns or co-owns with her husband approximately three ‘acre's of Iéndfadjacent fo the‘
O.’D.oﬁnell property, which is the location of Applicant’s proposed Phase I earth rEmovél
activities. Pgragraph 2 of the Petitioner’s Affidavit, p.1. One of her lots directly abuts
the O’Dbhncﬂ property, and all of the lots are within P'riOri‘ty-Habitat delineated by the-
Division pursﬁant to the MESA regulations. /4. The Petitioner’s affidavit c‘laimvs that she.
is aggrieved person thh standing to appeal the Division’s No-Take Determination |
because allowing development of the project site “without compliance with |
environmental factors will have a negative impact on my property vaiuesf’ Id. The
Peﬁtionér furthier states that one of the attributes of her property that increases its value is
‘fthe rich natural life, and th‘at 'thé effect of the Division’s No-Take Determination
diminishes her property values and “undermines the ‘efforts I‘have made to pfotect the
natural qualities of this m‘”ea;.,” Paragraph 5 of the Petitioner’s Affidavit, p.2.

The Peiitioner states that the .Applic'ant “has also expressed a desire to build av
road from this development into critical habitat along Smelt Brook and Raboth Road,”
and expresses a concern that this potential road “would act as a short cut for many people
leaving the train sta_tilén and his developﬁlen_t.” Paragraph 4 of the Petitioner’s Affidavit,
p.2. The Petitioner’s afﬁ.}davit further notes her efforts to challenge local and state

approvals of the Applicant’s project, including contesting the local rezoning of the
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| O’Donnell property and the adequacy of the MﬁPA and MESA reviews. Paragfaph 6of
the Petitioner’s Affidavit, p 2. She also highlights her and her family’s history of civic
involvernent in the Town of Kingston, and her belief in-the importance of
environmentally protecting the area of Kingston where her property 'and the ,&pplican{"-s o
project are located.  Paragraph 8 of the Petitioner’s Affidavit, p.3. |
Finally, the:Notice of Claim makes the related claims that the matters in
o contention are within the scope qf intgrgsts Of areas ofvconcem of MGL bc.1'31.A and 321
CMR 10.00, and that the Petitioner has suffered an ac‘tuai' injury. Paragraph 3 of the
Notice of Cflaim; p 1. | | -

On February 4, 2010 the T§Wn of Kingston (tﬁe “Tuw'n”)"ﬁled a Motion to
'Intetvéne in the above appeal pursuant to 321 CMR 10.25(4)!. The Town asserts that it
has a “particular interest” m t'he Diviéion’s No-Take D-etgrmination with respect to Phase
I of the project and in any subsequent Division determination undé:r the MESA
re‘gulationé affecting the project. Town’s Motion to Intervene, pp.1-2. The Tow;11 argues
more specifically that its interest in the Division’s No—Take, D,e'tcnninationl béing upheld
on appeal is that the “Town as a whole will benefit from tﬁe ije’ct because it will not
only broaden the business base and create jobs, but "wi]lv also pjrovide much needed
affordéb]e housing in accordance with G.L. c. 40R.” Id |

As the Presiding Officer for this appeal, I conducted a Prehearing Conference on

May 11, 2010 with the respective counsel for the Petitioner, the Division, the Applicant

' 321 CMR 10:25(4) provides that “the presiding officer in an adjudicatory proceeding at the Division
may allow a person who demonstrates; as required by 321 CMR 10.25(3)(b), that they-are aggrieved to join -
or intervene in the ddjudicatory proceeding.” .



and the O’Donnell Family Realty Trust’, and the Town. At the Prehearing Conference,
- counsel for the Division iden’tiﬁed as a threshold issue for adjudication whether the
Petitioner is an “aggrieved party” within the meaning of 321 CMR 10.25(3), and stated
an intent to file a.motion to dismiss the Pétitioner’s appeal due to a lack of standing. |
Counsel for the. Peti‘-tiDner, requested, depending upon the outcome of my ‘resdl:utioﬂ of the
- standing issue; an oppoﬁunify to file a dispositive motion prior to the filing of any
prefiled testimony. |

Following thé Prehearing Conferencc, Iissued a Pr:f;hearing Confererice Report™
and Order dated May 12, 2010 that established the issue for adjudication3 and the |
tentative schedule for adjﬁdi’cation; The schedule called for, at the outset, the Division
filing its Motion to Dismiss the Petitioner’s Appeal for Lack of Standing, followed by the
Petitioner’s Response to the Division’s Motion. As discussed in more detail in Section
1II of my Recommended Final Decision below, the Divi-sioﬁ and the Petitioner made their -
respective filings on May 27, 2010 and June 15, :2010; Because of the potenﬁglly
dispositive.nawre of the Division’s Motion to Dismiss for Lack of Standing, I set forth
the remainder of the schedule for adjudication but expressjly noted that it is dependent on
the outcome and timing of my ruling on the Division’s Motion.

Under that tentative schedule, the date for filing an}é-o‘pp‘osition to the Town’s
Motion to Intervene was August 10, 2010. On August 9, 2010 the Petitioner filed its

- Response to the Town’s Motion to Intervene as well as a Motion to Stay the Scheduling

Haro}d Guggenheim, Esquire, confirmed that he represents both Thorndike Development Corporation
and the O"Donnell Family Realty Trust'in this appeal.
3 The issue that I established for adjudication in this appeal was as follows:

Whether there are sufficient supporting facls for and a proper regulatory basis under-321 CMR
10.16 and 10.20 for the Division’s November 20, 2009 determination that Thorndike Development
Corporation’s proposed earth removal project at Marion Drive in Ki ingston, MA would not result
in a prohibited “take” of a sra{e-lisfed species protected wider MESA.
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Order-until [ have made my ruling on the Division’s challenge 1o the Petitioner’s_.
‘standing. On August 10, 2010 the Division filed a Motion to Amend the Sc‘h'ed-ulc for
Adjudication, making essentially the same request as the Petitioner. |
In a Ruling on the Motions to Stay or Amend the Schedule'féri.Adjugiiéation' dated
August 13, 2010, I granted the motions by the Petitioner and the Division to stayftﬁe .
schedule for adjﬁdica}tiﬁon pending my ruling on the Division?s Motion fo Dlsmlss My
' ruling stated that if the outcome of my déci.sim'; on the Division’s Motibri _fQ Dzsmlss T
- necessitated a further schedule for adjudication, I would »e'stablish _thati schc:‘dulérat th;af
time of my ruling, including;prbviding time for the Division tofile its response to the
_ Town’s Motion to Intervene.
HI. - Discussion
1 The Standard of Review fora Motion to .Iiismiss_for:Lac:k. of Standing
The threshold quesﬁqn of whether :a:persbn has s'tandi..ngbto appeal is “,Ona'of "
»c:itical significance” and an issue of subject matter j'urisd;ictioxi for ,tzhe.revieifving- court,
Ginther v. Commissioner of Insurance, 427 Mass. 31 9, 322(1998), citing Tax Equity
| Alliance v. Commissioner of Revenue, 423 Mass. 708, 715 (1996). Because of the
jurisdictional .nat_urg: of standing, a petitioner’s status as an “aggrieved p:érson” isan
essential prerequisite to obtaining review by a court or by an administrative agency in an
- adjudicatory proceeding. Nickerson v, Zoning Board of Raynham, 53 Mass.App.Ct. 680, -
- 681 (2002); Matter of Town of Hanson, 2005 WL 4124572, p.2 (standing “is a
jurisdictional prerequisite to being allowed to press the merits of any legal clai'm# ” and

“Impacts the effective adjudication of administrative appeals”).



A motion to dismiss for lack _of subject ’rﬁatter jurisdiction should be granfed
where the specific matter raised is not withiﬁ the jurisdiction granted by law to the court
deciding the matter. Jones v. Jones, 297 Mass. 198 (1937).. In reviewing & motion to
dismiss, the Division has adopted the same standards that are applied in Ma‘s‘éachusé’fts
courts urvider:Mas.s. R. Civ. P. 12(b)(1). In the Matter of Cape Wind;ziﬁéé’iaﬁﬁ} LLC,
NHESP Tracking No. 01 -‘,9604,;17 inal Decision dated July 2 2008, -adopting the
o Recommended Final Decision of the Presiding Officer dated May 16, 2008 (see p.6).

- Under those principles, the decision-maker must accept as true the facts alleged by a
petitioner-to support their notice of claim seeking an adj udi‘éatory héérin‘g’ for the
purposes of the pendiﬁg motion to dismiss. Id. See also Curran v, Bos%on Police

- Patrolmen’s Ass'n, Inc.; 4 Massj,App;Ct. 40 (1976) (when: dgt;rmihing whether to grant a

motion to dismiss a claim, the moving party admits all facts well plead by the non-

moving party).
2. The Standing Requirements under the,‘MESA, Reguiat’iohs :
A. The Standing Requirements in 321 CMR 10,25( 3Xb)

The requirements and process associated with appealmg a final decision made by
the Dlwsmn pursuant to the MESA regulations is set forth m 321 CMR. 10.25 (“Appeal -
Process "). Under 321 CMR 10.25(3)(b), any notice of claxm for an adjudicatory hearing.
shall include:

“ the specific facts that demonstrate that a party filing a notice of claim satisfies
the requirements of an ‘aggrieved person, > including but not lirnited to how they
have a definite interest in the matters in contention within the'scope of interests
or areas of coricern of M.G.L. ¢. 131A or the regulations at 321 CMR:10.00 and
have suffered an actual injury which is special and different from that of the
public and which has resulted from v1olat10n ofa duty owed to them by the -
Division.”



B.

In addition, the plain language of 321 CMR 10.25(3)(b) does not confer standing
on property abutters by regulation, or allow-abutters to make a more limited or less
stringent showing to demonstrate th@if; standing. Iii that regard, t;hC‘ME’SA*regulatiops*

differ from, e.g., the state Zoning Act, pursuant to which “parties in interest” (which.

~ includes abutters) enjoy a rebuttable presumption that they are»“petsonvs- aggrieved.” .

See M.G.L. c. 404, $11 and §17, and Watros v. Greater Lynn Mental Health &
Retardation Ass’n, Inc., 421 Mass. 106; -;1 07', 653!\’;5. 2d 5 89 (1995). Thus,
notivithstan‘ding the fact that. the Pétifioncr' in the instant .appeal’ 1s an abutter to preperty
‘that is the subject of the Division’s No-Take Detcnninatien; shie is required to
demon“strat‘e her compliance with all of the standing requirements in 321 CMR
10.25(3)(b) in the same manner as any other aggrieved person.

Relevant Case Law on the Standards for Demonstrating Standing

Relevant case law affirms and provides more specific guidance én the factual -
showing required to demonstrate “aggrieved person” status under the MESA regulations.
First, in Lujan v. Defenders of Wildlife, 504 U 8. 555, 560 (1992), tht} United States
Supreme Court reiterated the three part, “irreducible constitutional minimum of standing™
as follpws: |
1. the plaintiff must have suffered an “an injury in fact,” ‘meaning, an invasion of a

legally protected interest which is (a) concrete and parhculan?ed and (b) actual or
imminent, not conjectural or hypothetical;
2. there must be a causal connection between the injury and the conduct complained of —

the injury has be fairly traceable to the challenged action of the defendant, and not the
result of the independent action of some third party not before the court; and

‘ By ‘pamculanzed ” the Court said, “we mean that the i mjury must affect the plaiptiffina personal and
mdmdual way.” ld; n, ] ar 561,
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3. itmust be likely, as opposed to speculative, that the injiiry will be redressed by a
favorable decision. Lu]an at 561.

Moreover, while the Court acknowledged that the desirév:to use Qf-c:bs¢rve an
threatened or endangered animal species is a “cognizable interest” for the purpose of -
showing standing Undef- the fed%:rélv Endangered Species Act, it made clear that thc
| “injury in fact” test “requires more than an injury to a cognizable interes,t‘. i [’i}tv ,_rgqpirﬁe‘s
that the party secking review be himself among the injured.” Lujan, ar 563, ‘:va‘ﬁsistent
‘with Lijan, a federal district court opinion cited in the Petitionier’s Résponse to ;he. s
Division’s’Motion to Dismiss (“Petitioner’s Res‘panSe”), Southwest Center for Biological ‘
Diversity v. Clark, 90 F. Supp. 1300, 1305 (D. New Mexico, 1999), stated that when
determining 1W}n‘i‘;hc:r an organization orassociation has standing: |

“the Supreme Couirt has recognized aesthetic, cnvironmental‘a.n'd economic

injuries as injuries in fact, s long as the challenged agency action can be shown

to cause the injuries alleged and the plaintiff asserts a ‘specific and perceptible
harm” which distinguishes the interests of the organizational plaintiff and its
members from the generalized interests of the public as a whole.”

Similarly, Massachusetts courts have affirmed that “gt person aggrieved.,.must
assert a plausible claim of a definite violation of a privatesright-, a private property
interest, or private legal intereét-.” Standerwick v. Zoning Bd. of Appeals of Andover, 447
 Mass. 20, 27 (2006); quoting Havard Sq. Defense Fund, Inc. v. Planning Bd. of
Cambridge, 27 Mass App.Ct. 491, 493 (1989); sce also Fraser v. Zoning Bd. of Appedls

of Marshfield, 2009 WL 1975388 (Mass. Land Ct) (2009). An aggrieved person must
also “establish — by direct facts and not speculative personal opinion — that his injury is
s;iecial and different from the concerns of the rest of the community.” Barvenik v,
Aldermarn of Newton 33 Mass.App.Cr. 1 29, 132 (1992); see also Standerwick, supra, at

208; Bell v. Zoning Bd. oprpeals of Gloucester 429 Mass. 551, 354 (1999); Nzckerson
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v, Zoning Bd. of Appeals of Raynham, 53 M&és./ipp. Ct. 680, 761 N.E.2d. 344, 547
(2002)‘ Butler v. Cz'zy of Waltham, 63 Mass.App. Ct. 435,440 (2005 ) Fraser, vsuprc;
A ‘Injunes that are specuianve remote, and indirect are insufficient to confer standmg
Ginther, atp. 323 [T]he dggrieved party must-show that the injury suffered 18 one that -
1s nonspeculative and a substantial injury to him pe’rsona_lly, as dlstmpt fr’om a ’sp‘e:culatWe‘
injury or an injury-to the public generally.” Lopez v. Board of Health af’fa;:»ﬁeld, 76 |
Mass.App. Ct. 1118 (2010). | |

Furtﬁermore, private :petiﬁoners do not acqﬁire standing baé;:d on a contention
that they seek to enforce an env;lﬁrémn,ental law. Matter of qun of Ipswich, 2005 WL
4124572, at p.6. To do so “would permit almost anyone to claim standing to -
a‘ppeaiv. ..[o]ne ‘zealdus in the enforcement-of law but without private interést’ isnot an
aggrieved person.”, Id. quoting Ginther, a}‘ 322. “We have consistently held,” said the
U.S. Supreme Court in Lujan, “that é plaintiff raising only a gehéraﬂy available grievance:
about government — claiming only harm to hisv and every citizen’s interest in proper'
application of the Consﬁtut‘ion and ‘the laws and seeking relief vvthat' no more directly and
- tangibly benéﬁts him than it does the’pu‘bli& at large — does not state an Article Il case or
controversy.” Lujan, at 574-575.
| Finally, a petitioher must show how they have a definite interest in the matters in
c‘bnt‘ention that fall within the scope of interests or areas of concern in the statute and |
régula_tions at issue. “Of particular importance, the right ot interest asserted must be one
that the statute under which a plaintiff claims aggz-'jevement intends to protegt."
Standerwick, at 204. (diminution of real estate vaIvtie_s are not a Canerﬁ that M.G.L. c,

~ 40B, the affordable housing statute, is intended to protect.); Jepsonv. Zoning Board of



12

Appeals éf Ipswich, 450 Mass. 81 (2007)‘('sam,e holding); Cé’rc'-le Lounge & Grille, Inc. v.
Board 'oprpe;zls of Boston, 324 Mass 427 (1947) (zoning act does not protect against
'bixs‘ihe’és competition). “Alleging injury is not enough, a plaintiff must allege a breach of
duty owed to itiby"“the public defendant.” Ginther, at‘1‘3’23 . “The injury »alieg_ed must fall
w'ithin'?‘the area of concern of the statute or regulatory scheme under which the.-i”njﬁribu‘s ‘-
action has oceurred:” Id |

Three Department of Environmental Protection (“DEP?) adjudica_toryv decisions -
cited in the Petitioner’s Response illustrate how the above standmg requ’iremehtsﬁéfe B
addtes’sed inan environme_:ntal context. First, in Matter of Town af];‘;}ywichy;:s:upr'a,f the
DEP administrative magi strate:.(,“mag‘i'strate"’)} granted the TGWH of Ipswich’s miotion to
dism:iss two watershed associations for lack of sta:rvlc'ii,‘x.lg.5 The magistrate determined that
the associations’ claifmns that water withdrawals allowed b.y‘:thé‘ 'appealéd-. Water
Management Act (“WMA™) pemﬁ"t would lead to a loss of fisheries, water quality
degradation and other environmental injuries, and would diminish its members’ ability to
u;é,e and -Enjoyv the tiver, were matters of general public concern. Such matters, the
magist’rate_ found, are not concrete injuries to the 'associationsf ‘own rights, property or
legal inteIES'ts,. even though the associations’ stated purpose was to pro’tét;t the river.

Consistent with MA case law ﬁd’dressing sténding ind zo‘nihg context, the
magistrate stated that “[cJoncerns about water degradation, loss of habitat and other

environmental damages are not ‘concrete injuries’ to the petitioner...[r]ather, these are -

SIna subsequent ruling, the magistrate denied the associations’ motion to reconsider- the - question of their
standmg, rejecting their argument since DEP had found watershed associations had standing in analogous
situations; the two-associations must have: standing in this case. Matter of Town of Ipswich, 2006 WL
1681036, p.-2. The magistrate noted that standing “must be determined case by case; based on the specific
facts presented, the pamcular permit or pro}ect in dispute, the claims at issue, the ccntrolhng regulations,
and the relief requested ” ld
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‘matters of genéral public concern which...do not establish a plausible claim of a definite
violation of a private right, prbperty interest, or legal interest sufficient to bﬁng‘[the
association] within the zone of standing.” Id at p.4, quoting Havard Sg. DéfenseF; und,
Inc.,- ét 493, *Valuing or ‘caring about’ the subject énvironment is insufficient to

‘ v»establ.i:s'h standing.” /d., quming;,Mat}er of NNB Associates, 5§ MELR 1067, 1 094 (1987).

Moreover, the fact that one of the associations hadr’ecqnﬂy‘ relocated its headquarters in
" the same watershed basin as the permitted withdrawal dpés’ not automatic-allf endow the
association with standing or mean that it is likelyto suffer ah injury in fact as a result of
the permit. /d, atp.7, citing, e.g., M’atte};'of Northland Réside,n‘ti-ql Corp; 11 DEPR 74,
78, n 5 (2004) (property ownership by itself, 1s not enough to make a petitiorier
ipgricved). |
The magistrate distinguished Matter of Town of Ijzsw'ic'h._fwm asecond DEP

adjudiéat‘ory decision, Matter of Town of Hanson, 2005 WL 41245’72; “because the

- association in that ¢ase owned property on the banks of the Jones River and had |

~ submitted a detailed affidavit outlining the damage that ,the,.-‘permitt would cause to the
river and, thus, to the association.” Id, at p.6. Like the Town of Ipswich appeal, Matter
of Town of Hanson involved a ruling on petitionets’ standing in response to a motion to
dismiss. The magistrate affirmed fhe“standing of the Town of Kingston and the Jonés
River Watershed Association because they jciin’tly filed a detailed affidavit from a civil
engineer showing that diminished river water levels would harm the Town’s ability to
| provide water to its residents and that this result would also in‘j ure the property that the
association owﬁe.d along the river and would interfere with its corporate purposes, which

included maintaining and improving the water quality of the Jones River watershed. The
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magistrate also determined that the interests of protection of water supplies and the
‘}«iability of rivers and watersheds are within the zoné of interests of the WMA Iz

In the third DEP decision, Matter of Crumpin-Fox Club, Inc., 2006 WL 1681029,
the owner of a éa‘r@xpgréu‘nd that abutted a golf course appeale‘d a DE‘P WMA permit
~issued to the owner- of the golf course, Crumpin-Fox. In support of her appea] the -

petitioner prov1ded a report bya hydrogeologxst that exammed Crumpm—Fox s pumpmg

¢test data and mfcrmatlon to evaIuate the possibility of adverse 1mpacts to the campgmund;% S

A well due to the pumping of an irrigation well at the golf course. The hydrogeologlst
concluded that pumping at the golf course well would result i m no significant short term
impacts to the campground well, but,tthat:long-tgrm impacts have the ﬁqtentialf to be
 significant during an extended drought period. /d, atp. 2.

The question of the petitioner’s standing was d‘epideid by the magistrate in
response to cross motions for summary decision. The magistrate detenﬁined that the
petitioner had no reasonabieﬁpéctaﬁon of proving that'thé golf course well will cause
her-an injury in fact becatise her motion for summary decision was not supported by an :
affidavit from her hydrogeologist (whom she discharged after he completed the above
referenced report), and did not contain proof of the existeﬁCQ- of a;hydraulic conﬁection
be’meeﬁ the campground and golf course wells. As a consequence, the magistrate rﬁléd
that the petitioner lécked‘ standing and granted summary decision in favor of C’rurnpin—'
Fox. The magistrate included a statement in the decision that if the petitioner’s standing -
had been challenged by a motion 1o dismiss, “her claim of personal aggrievement based
ona petential'hydr’ogeologic connection between the two wells might have sufﬁced to

save her appeal from dismissal.” Crumpin-Fox, at p.6. (Emphasis added).
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Relevant to the question of the Petitioner’s standing in ’the instant appeal, the two
DEP decisions where the magistrate found (or might have found) standing in respornse to
4 motion tb dismiss involved petitioners who provided sufficient facts in their notice of L
claim to .showv’that their injury was more than speculative personal opinior“xlfarjldvconjiécturg
- a detailed affidavit from a civil engineer supporting the ¢laims of injury in Man‘er of
Town of Hanvon and a report.from a hvdrogeologlst supporting the possxblhty ofa
hydraulic connecnon,bctween the campground and golf course,,‘wells in Matter of

Crumpin-Fox, Inc.

3. Determination of the Petitioner’s Standi.ng t& Ap‘pealz

As‘ stated in Section’ iH. 1, supra at pp.7-8, inruling on tﬁe Division’s Motion to
Dismiss 1 aceept as trué the facts aHeged by the Petitionet to support her notice of claim,
The Petitioner’s factual demonstration of her status as an “aggrié;/ed person™ within the
meaning of 321 CMR 10;25(3)‘(b) is contained solely in her afﬁdaﬁt 'incl'l‘xded‘with her
notice of claim. |

There is some ambiguity in the record as to whetf:g&r the Petitioner is arguing that
her status as an abutter confers sténding on her or otherwise lessens the showingirequir‘ed
under 321 CMR 10.25 (‘3)(b}, -On one hand, citing Matter of Crumﬁin—Fox, Inc;, the
Petitioner acknowledges that"“{l}bike.any individué:l petitioner, an abutter or other Jand
owner challenging must dol 0 based upon pérsonal aggfitvement, not upon an asserted
injury to the public interest.” Petzrzoner s Response pl4. At the same time, the
Petitioner appears to argue that she has standing because she is “an abutting landowner
who has and maintains an interest in species survival and diversity upon contiguous

. habitat.” Id,, atp. 11. Regardless, as [ highlighted in Section IL.2, supra at pp. 8-9, the



16

- MESA regulations accord no special status to thé Petitioner as an abutter and she is
therefore required to demonstrate her compliance with all of the standing requirements in
321 CMR 10.253)(b). |
VTh‘e Petitioner’s affidavit more clearly dllcge"s that _éllgwing -de&blopﬁientbf the- |
~ Applicant’s project site without coﬁlpliance with MESA will negatively i;mﬁ_éict and

‘ dlmmlsh her property va]ues Paragraphs 2and 5 of the Petitioner's A ﬂ' davzt The

S Petltmner also argues that one of the attributes of her property that increases. 1ts value i 15

the “nch naturallife.” Id., ar Paragraph 5.

Under 321 CMR 10.25(3)(b), the Pennoner IS reqmred to show how her claims
fall within the scope of i interests or areas of concern of the MESA stamtc and. regulatlons.
As descnbed more spemﬁcally in Section IL., supra, at p. 2 the zone cf interests under
MESA concems the listing and protectlon of state-listed specms and related conservation
management activities. MESA, like affordable housing s.tatute,‘M.G.L, c. 40B,1s not
inteﬁdedﬁto:pmtec‘:t against diminution of real estate values. See Standerwick; Jepson.
More specifically, when thve, Division exercises its authority and responsibility under -
MESA to review an activity proposed to take place in Priority Habitat, it is for the
purpose of determihing whether it will cause a “take™ of a sta'teb-l‘_i'sted épec-ies.. MESA
does not also reguire the Division to ensure that the outcorng of its screening of activities
in Priority Habitat does not he_gative]y imipact or diminish the rcai estate value of
property, whether it be the property where the proposed activity will take place, abutting
property or other property located within mapped Priority Habitat. Even assurning the
value of the Petitioner’s property is enhanced because of its wildlife attﬁibufcesa,that fact

: ‘wou_ld not bring a diminutjon-of-value claim within an area of concern of MESA. The
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Division owes no duty to Petitioner under MESA to protect the real estate value of her
property when r¢v’iéMn_g projects and ’acﬁ&ities under 321 CMR 10.18 to protect agai’n‘s:tv '
- “takes™of state;iiSfed; species. Siiﬁply put, the Petit‘ione:’§ alleged hénn_is no;tl the typeof T
injury that confefsisténding under MESA. | o
The Pgﬁﬁerﬁs&ﬁ’s'.afﬁd'avit» further alleges that the Appiicantt has“expressed a;’ E
- desire” :foihuild. a road from the project-site'infc)'criti’cél’habiig't‘ glohg,smélt-s}gpk aﬁd .
Raboth Road, and ,that‘ 'this:pqtential. road ‘.-‘wQ-tﬂ_‘d act'as 3 ~shor't:f'c:ut' for many peoiilé 1: o
leaving the: tra‘ir‘x "stati'on an’dﬁ his devélo"pment.” Parag;*aph- 4.0f the Petitioner’s Aﬁidawr
This vcl»aim of the Peﬁtioﬂn"‘er‘ is-clearly speculative in nature.. i‘She,éIlegeS the possible
construction of a road that was not the subject of the Divisio'n?s:lj\}ld-‘Take Determination, |
and whiéh would therefore need to be. separately reviewed underMESA if'itis pro'pos#d»
in the future. Division ’&M&ﬁahltb’Dismiss,‘ p.7, see also the Dii{isz‘bn?’s No-Take |
'D‘ete‘m;ination_- Moreover, even assuming the road had be’éh the subject of the Division’s
o Nd#Takss Determination, the Petitioner has not vpr,esent;:d"aﬁ‘y faéts 1;0 plausibly show h{FJW'k
the use of the road as a “shortcut” Woul’d injure herin a manﬁéf“ﬂlbaft;is_special and -
different from the general public. See Bringhurst v, Plaﬁning Boﬁrd of the Town of
Wa{nolé, 1993 WL 13156085 (1993) (MA land court rejec}ted_‘jthc’s‘ténding of plain,tiffs,
ruling that their interest._regarding traffic impacts from a proposed squivisio‘n “isno .
different from that of their neighbors, as well as the general pu.b'l'iq;but their distress at
the situation dées» not make them pﬁrties aggrieved within the meaning of [the zoning]‘ |
- statute.”); see at"_so;Majttér' of Town of Ipswich. o |
Finally, the Petiﬁoncr"s apparent v’clai'm_ that trafﬁc resulting fr,om a possible,

~ future phrase of the project will harm her personally does not fall within an areaof
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concern of MESA. Once the Division determines that a proj ect will protect staté'—]isted
species as_*reduired by MESA, it has no additional duty to ensure that there will be no
traffic impacté» attributable to the project. |
The Petitioner’s remaining representations in her affidavit note her 'efférts‘ctof A
'chal],ehgﬁtlocal and state approvals of the Applicant’s prc>J'er.‘:t:~5 highlight her and her )
fémilyfs history of civic involvement in the Town of Kingston, and express her beliefin
o ‘thc,_inipﬂrtance of en\f‘irorlmeﬁtallyprmecting the area of Kingston where he'r'propeﬁy»' )
and the Applicant’s project are locéted, Paragraphs 6 and 8 of thefetiﬁ_'o.ner s Affidavit,
pp.2-3. Even accepting these facts as true, they do nét sﬁpp‘ort a legal ‘c'o-nclusion that fhc
' Petitioner has “suffered an actual injury that is special and di‘ffg‘r‘:ent from the publics,
resulting from the Division’s issuance of its No-Take Determination to the Applicant.
See 321 CMR 10.25 (3)(2)).
The Petitioner’s Response sets forth several related‘argum;ents to support her
- position that she i1s an “aggrieved person” within the incaning of 321 CMR 10.25(3)(b),
- inessence because of her interest in ensuring that MESA is complied with on the
Applicant’s property and on contiguous land within the same Priority Habitat. More
specifically, the Petitioner argues that she has standin‘g becauscr» ‘

(1) sheis “an abutting landowner who has and maifntains‘ an interest in species
. survival and diversity on contiguous habitat” (Petitioner’s Response, p.11);

(2)  sheis “an individual who has demonstrated a protracted effort and intent to
- protect endangered species and habitat on the [Applicant’s] project parcel in addition
to other enwmnmental laws”® (Petitioner s Response, p.14); and

(3)  her “interest in environmental property rights and environmental values on land
within the same mapped priotity habitat clearly constitutes personal aggrievement and
nota genenc public interest alone” (Pefitioner s Response, pp14-15).

¢ Conmstﬂnt w:th this argument the Petitioner’s Response (p.3) refers to her rlght 10 challenge the
Apphcant s project as a “private attorney general.”
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First, consistent with the langﬁagc in 321 CMR 10.25’(3)(b') and relevant case law
c1ted in the: Petltmner s Responsc bemg an abutter does not automatmally give the
Pentmncr standmg 01; mean that she is hkeiy to suffer an mJ ury m fact because of the
Dmsx‘on § \Io Takc Determmahon See Matter of the Town of Ipm»zch Moreover the‘ :

fact that the Petmt)ner has a personai 1nterest in protectmg state-hsted species on thc

Apphcant s property and on connguous land in mappcd Priority Habitat (mc}udmg her . '

T _own property) does not, by itself, establish a plausible claim of a concrete. 1njury to her

personally, as chstmct from the general pubhc 1d Even in the context of a motion to
dism_rss, when»a_petl,tmner ci;ums. lnjmlcs that are bas’ed on e‘nvxr.onmcntal\protemon -
concerns there must Stii‘lk be s.ufﬁg;’ient facts (;oﬁtainec'l'-in,aT notice of claim to make out
| an actual (not specqiaﬁvej» ir;jutyv in fact to a private right that 1s different from the
gf;p_eral publxc and tra(:éable*tq agency a‘ction‘{bei‘ng ,app,e’g]qd;ﬁee, in paz;ticular, the
| discussibn in Sectién I .2.,7 supra, pp.12-1 5 which »distinguishéd three DEP decisions‘
‘czted by the Petitioner. The Pentloner s affidavit does not draw the reqmslte niexus
between the effect of the va151on s No-Take Determmatlon on the Applicant’s
property and any resulting harm to her personally, |

The Petitioner’s reliaﬁée on a federal district court opinion from New Mexico,
Sout-}m'est C’enterfmf Biologiéal Diversity v. Clark; is ‘misp'lvaced;.; F irét, as noted in
Section I11.2.B, supra, p.1 O,,v"t_he»co'Urt stated that in order to acquire standing based on
| - aesthetic or eiivi’r’omnenial injuries,, a plaintiff must still :show“thafthe_secohcems rise to
injuries in fact that were causc‘d by the challenged agenc‘f action and .r'esulbtj’in‘ a
“.spec:iﬁc‘:ahd p.erceptiblg ﬂharm”"that"i;s distinguishaﬁle from the generaﬁzéaz in{ercsts of =

Ihe'vp;ibl.i’cf In ﬁnding standing, the court detér‘mined that the plaintiff had a étake in the:
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outcome of the challenged agency niatter as well asa direc}f b‘eneﬁft and potential loss .
personal to the pléintiff. N | |
I find that the Petltloner does not meet the test for standmg amculated by the

court m ,Sourhwest Cenz‘er for Biolog u,al Dzver.szty v. Clark, w1thout holdmg, however
that the fact—specxﬁc standmg analy sis in this federal district court opmlon is- .
detennmatwev of or the_: me'st- app_ropnate‘,for MESA appeals. .BéciaUSe the PétitiOnér’é' '
i bmad]y stated interest: and concern.in this matter is to ensure the proper apphcatmn and o
: enforcement of MESA to Apphcant’s proy:ct her stake i m Ihe outcome of the

Division’s No-Take Determmanon is no different thdn that of the general pubhc nor

does the Pctmoner 8 alleged facts plaumbly show how the D1v1510n s actlon harinis her

personally. |

Fiﬁally, if, as referenced in the Petitioner’s Re:SpoﬂSeéi(p’.?);her standing is

prediicate‘d,on_vacting as a ‘-‘prjifate attorney geﬂe‘ral” toﬁvivndjicaté_ﬂle’ interests.of MESA

on behalf of hersélf and the public, the requirements 01; 321’ CMR 1_0.25'(3)'(1)) and the |

relevant case law are@élea# that, absent a private int‘e‘re‘sr," thlS purpose does not fziake’ her

an “agg;iEVe'd person” wﬂhln the 'rheaning of MESA andrthe»MESA regulationé. See-
- Lwjan, Ginther, Matter of Town of Ipst'ch“ ‘j |

Iv. | Conclusion.

‘For the reasons stated in this Recommended Final [“)"ecision;;l‘;grant the Division’s
‘Mvo_tion‘?to Dismiss the Petitioner’s Appeal for La;k of Standi'ng;j_ Because my decision -
means the Petitioner’s appeal should be dismissed, the ToWn"i-vaoctiIOnb to ‘.I'nter,vene 1s
nioo‘t. For the récord, even assuming that the Petiti’or‘xer’bs' appeal had gone ,fdi@a;:d, I

~would not have allowed the Town to interveie because its Motion to Intervene does not -
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' : demonstrate that the Town is an “aggrieved person,” as required by 321 CMR
| 10. 25(3)(b) and 10.25(4). The Town’s stated interest in the Division’s No-Take:.

_ Determma’uon being upheld due to the larger project’s alleged benefits to the Town’s
bUSlnes:s basc ‘and thard vth‘e‘s creation of jobs »and affordable housing do:;not.ffall;ivithin. :
~ the -isco:'pe. of interests or areas of concern of MESA. |

V. Notice

This decision is a recoxﬁmended final décisién va the ‘Presiding Officer. It has
been transmitted to the Director of the Division of Fisheries of Wlldhfe Department of
decision of fhe dgency, and may not be appealed to the Superior‘Court pursuant to
M.G.L. ¢. 30A. The Division Director’s final decision is sub-j‘ec}fto court appeal and will
contain a notice to that effect. '

Because this matter has now been transmitted to the Division Di‘réétor, no p‘érty
‘Shé.ﬂ filea mot‘ion to renéw or reargue this recommended final decision or any portion of
it, and no paﬁylshail qommunigate'with the Director regarding this decvi‘sio‘n, unless the:

Division Director, in his sole discréetion, directs otherwise.

Dated: S@@LW 29,200 By: _&(/&M MM
( ! Richard Lehan, Esquire
Presiding Officer
Division of Fisheries and Wildlife
Department of Fish and Game
251 Causeway Street, Suite 400
Boston, MA 02114
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