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DECISION

After careful review and consideration, the Civil Service Commission voted at an executive
session on December 15, 2011 to acknowledge receipt of the report of the Administrative Law
Magistrate dated November 10, 2011. A copy of the Magistrate’s report is enclosed herewith.
The Appellant’s appeal is hereby dismissed.

By vote of the Civil Service Commission (Bowman, Chairman; Henderson, McDowell and
Stein [Marquis, absent], Commissioners) on December 15, 2011.

A true record/ Attest.
/ |
[_// | | TV

Christopher G. Bowman
Chairman

1

Either party may file a motion for reconsideration within ten days of the receipt of a Commission order or Either
party may file a motion for reconsideration within ten days of the receipt of this Commission order or decision.
Under the pertinent provisions of the Code of Mass. Regulations, 801 CMR 1.01(7)(]), the motion must identify
a clerical or mechanical error in this order or decision or a significant factor the Agency or the Presiding Officer
may have overlooked in deciding the case. A motion for reconsideration does not toll the statutorily prescribed
thirty-day time limit for seeking judicial review of this Commission order or decision.

Under the provisions of G.L c. 31, § 44, any party aggrieved by this Commission order or decision may initiate
proceedings for judicial review under G.L. c. 30A, § 14 in the superior court within thirty (30} days after receipt
of this order or decision. Commencement of such proceeding shall not, unless specifically ordered by the court,
operate as a stay of this Commission order or decision.
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November 10, 2011

Christopher C. Bowman, Chairman
Civil Service Commission
One Ashburton Place, Room 503

~ Boston, MA 02108

Re: Stephen Kozlowski v. City of Quincy
DALA Docket No. CS-11-665
CSC Docket No. D-11-250

Dear Chairman Bowman:

Enclosed please find the Recommended Decision that is being issued today.
The parties are advised that, pursuant to 801 CMR 1.01(11)(c)(1), they have thirty days
to file written objections to the decision with the Civil Service Commission. The
written objections may be accompanied by supporting briefs.

g

Chief Administrative Magistrate

RCH/mbf
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ce:  Deirdre J. Hall, Esq.
S.L. Romano
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Deirdre J. Hall, Esq.

City of Quincy — Solicitor’s Office
1305 Hancock Street

Quincy, MA 02169

Administrative Magistrate:

Sarah H. Luick, Esq.

Summary of Recommended Decision

The Appellant’s appeal to the Civil Service Commission is timely filed based on the
particular facts leading up to his filing the appeal, including receiving no information from the
Appointing Authority about his rights under civil service law to contest his suspension. The
Appellant was denied a union grievance proceeding on the merits of his suspension. On the
merits, the Appointing Authority had just cause for imposing a one day suspension without pay
on the Appellant for leaving unattended on a city street, an idling street sweeper with the door
unlocked and the key in the ignition. A one day suspension is justified even without
consideration of the Appellant’s prior discipline.
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RECOMMENDED DECISION

Pursuant to G. L. ¢. 31, § 43, the Appéllant, Stephen Kozlowski, appealed fhe deci_sion of
his Appoinﬁng Autl;ority, the City of Quincy, suspending him for one day without pay on May R
20, 2011, for leaving unattended on a city street fhe street sweeper he was using that day. He left
the street sweeper running with the door unlocked and key in the ignition. {(Exs. 1 —6.) AA
hearing was held for the Civil Service Commission on November 7, 201 1, at thé dfﬁces of the |

' D{ﬁ_sion of Ad-minis_trative Law Appeals, 98 North Washjngtc;n Street, 4th Floor, Boston, MA
02114. The hea:ring:was deélared public as the parties _ﬁle'd. a joint written request at the hearing
for a public hearing. (Ex. B.)

Various doguments are in evidence. (Exs. 1-10.) A Google_ earth map of asection of |
Quincy was used during testimony. (Chalk 1.) TWQ (2) tapes were used. The Appoin’;ing
Authority presented the tes‘timonyr 6f : Joseph Newton, Operations Manager within the Quincy
'Departme_nt of Public Works (“DPW™); and, Edward Leary, General Foreman in the DPW
Highway Divis'ior.l. The Appellant testified on his own behalf. The Appointing Authority filed a |
pre-héaring memorandum, and the parties entered i.nto stipulations of fact (most of them found in
the Appointing Authority’s mémorandum). (Ex. A) BOtil parties made arguments on the

" record.

FINDINGS OF fACT |
Based. on the stipulations of th¢ pérties, the festimony and documentary evidence
presented, and the -reasonab.le inferénces draWn therefrom', I make the following findings of fact:
1. Stephen Kozlowski was appointed to the Quincy DPW on Méy 22,2000. He
worked in the Highway Div.ision. (Ex. A. Testimony,) |

2 While working in the Highway Division, Mr. Kozlowski performed street
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cleaning work in the fall and spring_ each. year using a street sweeper vehicle. He ha.s the
necessary licenses to Ee able to operate a Strcgt sweeper. (Testimony.)

3. Mr, Koz.lowskj has held the position of Working Foreman Special Heavy Motor
- Equipment Operator from September 1, 2010. He ié a teﬁured civil service employee. (Ex. A.
Testimony.) |

4. -_Although from 201_0,‘ Mr. qulowski has been working within the DPlW"s Water
Division, he has continued to do the street cleani.ng. Wofk for the Highway Division during the
spring and fall. (Testimoﬁy.) | |

| 5. . During the.moming of May 17, 2011, Mr. Kozlowski was at work doing street
“cleaning using a street sweeper vehicle in the Germantown area of Quincy. He was opefating the
Yehicle aléne. This area is a‘pén'i.nsi‘ﬂa with one road té enter the area. Itis largely a densely-
populated residential area. Off this main road there is a school and a comﬁiunity center. (Chalk
1. Testimony.)

6. Mr. Kozlowski radioed for a dump truck in the area to come and take the debris
he had colIected ﬁsing the. street sweeper. This is the normal course to foﬂéw. He parked his |
street sweeper along the side of a rotary located within the peninsula T;hat the main street, Palmer -
Street, feeds into as do two other streets. The right side of the sweeper was agéinst é 6urb ata
sxﬁall triangle patch of land on the side of thelrotary. (Chalk 1. Testimony.)

7§ . The dump truck came and took the debris. Fred Donahue was opere.lt;ng the dump
truck. Mr Kozlowski had to use the restroom, so he went with Mr. Donahue in the dump truck
“to reach the rest room location Wthh‘WaS near where Mr, Donahue was bringing the debris,
about a mile to one and one-half milés away. To do this was not an out of the ordinary .w;ork

practice. (Testimony.)
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8. When Mr. Kozlowski left the rotary area to go with Mr. Donahue, he left the

R street sweeper running with the key in the ignitien, and the door unlocked. The bristles of the
street sweeper were not on. He put on the flashing lights that operated on a top light and on the
front and back hghts of the sireet sweeper. Mr. Kozlowski had a radio with him but he d1d not

~ radio anyone to report he was leaving _the street sweeper running, unlocked and unattended_at the
rotary location. (Chalk 1. Tesﬁinony.) |

9. While on his way with Mr. Donahue in the dump. truck on Palmer Streét to leave
the Germantown p_ehinsula, he and Mr. Donahue pas_sed Joe Newton and Ed Leary who were
driving in the opposite direction down Palmer Street. They were on the peninsula to check on
-the street cleéﬁing work bejng done. Mr. Newton saw both Mr. Donahue and Mr. Kozlowski
~ driving in the dump truck away from the peninsula. Mr. Newfon isa DPW} Operations Manager
VVith supervisory authority over the steeet cleaning workers. He reports directlf,f to the
Superintendent and to the Commissioner. Mr. Leary 1s a (eneral Foreman in the nghway
. Division. On May 17, 201 I, both men were aware that Mr. Kozlowski was assigned to work at
street cleaning in the Germantown peninsula area using a street svsreeper vehicle, Once they

| passed Mr. Donahue and Mr. Kozlowski, it took them under two minutes to feaeh the rotesfy.
7 | They saw the street sweeper vehicle and pﬁﬂed over .nea:r it to investigate. Mr. Leary recognized
it as the vehicle assigned to Mr. Kozlowski. (Chalk 1. Tesﬁmony.)

10.  Mr. Newton thought the strect sweeper was running. He lacks a license to operate
the street 'sweepei". Mr. Leary is licensed to operate the street sweeper, Mr. Leary exited his
vehicle to check on the street sweeper. No one was inside it. He observed that it svas running.

. He opened the door, got inside and shut off the engine. He took the key. Both men saw the

flashing lights and that the sweeper bristles were not operating. There was 1o notice left at the
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Véhicle to explaﬁn the situation. Neither of them radioed in an éffort to learn why the street
sweeper Was left unattended in this condition. To make the street sweeper move is not hard for‘ a.
driver lacking the special license issued to operate thié street sweeper, although it would be a
potentially dangerous thing to do. (Testimony.) |

11.  Thereis no Written policy or rule that permittéd'MJ;. Kozlowski while at work as
the operator of a street sweeper to leave it uﬁattended, to leave the surrounding area, anci ﬁ) keep
it running or idling with the c_loér unlocked, even if ﬂashing lights are on and the bristfgs are not
rotating. To do ﬂn’s is creating a potentially dangerous situation. It was of parﬁcular concern
when hé did_thfs during daylight hours in light of a'school approximately 45 0 feet away.
‘(Chalk.l. Testimony,) |

- 12, At the time Mr. Newton and Mr. Leary discovered the street éwe_eperunattended

near the _rotary, they had no informatioﬁ and did not‘ learn that aﬁybne had beén hurt by the
vehicle, énd the street sweeper was not damaged in any way as a result of Mr. Kozlowski lea{/ing‘
it in the st.ate he did. (Testifnony.) | |

13. .l Mr. Newton_ and Mr. Leary left the sﬁeet sweeper tumed off and locked Wher_e
'théy found it along the side of the rotary. They brought‘the street sweeper key to Mr.
Kozlowski’s Working Foreman tflat- day, Mr. Delmonico, WhO‘ they knew was at the intersection
of Sea Street and'Palmef Street at the entrance to the peninsula. Mr‘...Ne‘wton told Mr. Delmonico
what he and Mr_.‘ Leary observed, and that they knew it Wés Mr. Kozldwéki’s street sweeper.
They noted they had seen Mr. Kozlowski driving with Mr. Donah}ie in a dump truck on Palmer
Street in a direcﬁon away from the peninsula. Mr. Newton decided to Wrife up Mr. Kozlowski
for disciﬁline and told this to Mr, Delmonico and to Mr Leary. Mr. Newton did not i)roduce_an _

incident report before imposing the discipline. (Testimony.)
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14, Mr. Newton did not ask Mr. Delmonico if Mr. Kozlowski had
permission to leave his streét_sweeper vehicle in the condition he left it in at the rotary. Mr.
Delmonico did not offer. any information to Mr, Newton about why fhe street sweeper was left in
the condition it Was by Mr. Kozlowski. Neither of them radioed Mr. Kozlowski to ask him why
he ﬁad left the street sweeper in the condition he had. (Testimony.) | |

15. There is some kind of policy, whether ;)r not in writing, that permits a city vehicle
to be left idling for about five minutes. This was a reduction in time from the prior such policy
permitting a ﬁfteeh minute idling time. This policy does not fit the circumstances of how Mr.
KozloWski had left the street sweeper vehicle at the rofary. (Testimony.)

l6.  Both Mr. Newton and Mr. Leary had known Mr. Kozlowski for a number of years
leadiné up to this incident on May 17, 2011. (Testimony.)

17.  Mr. Newton wrote a letter of suspension to Mr, Kozlowski on May 20, 2011. He
Copied it to the DPW Commissioner as well as to Quincy Human Resources and to Mr.
Kozlowski’s uﬁion. He wrote Without more:

This is to inform you that you are being given a (1) day suspehsi'on without pay

regarding an incident on Tuesday, May 17th, 2011. On this day, you left the -

street sweeper that you were operating unattended, unlocked and running in the

rotary of the Germantown section of Quincy. Please note that this suspension is

for Monday, May 23rd, 2011.
(Ex. 1.)

18.  This letter of suspex_lsion did not include copies of the pertinent civil service laws,
a requirement for the Appointing Authority found in M.G.L. c. 31, § 41, which include a
timetable for the Appointing Authority to follow if the tenured civil service employee wants a

hearing before the Appointing Authority to challenge the suspension. (Ex. 1. Testimony.) -

19.  On May 23, 2011, Mr. Kozlowski filed a “Grievance Form” with the DPW over
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the one day suspension. He wrote that he had been,

suspended for something we have been doing for the past 11 yéars. I did not

leave the sweeper running. The suspension is unjust. If anything I should have

been written up first. :

(Ex. 2)

20.  No hearing or meeting had beeﬁ held where fhe Appointing Authority and Mr.
Koélowski presented their positions on the one day suspensibn before Mr. Kozlowski received a
letter of June 10, 2011 from Mr. Newton stating without more: “Your grievance dated May 23"
2011 has been denied.” This letter was copied to the DPW Commissioner, to Quincy Human
Resources, and to Mr. Kozlowski’s union. (Ex. 3. Stipulation.)

21. : Someone for Mr. Kozlowsk.i or Mr, Kozlowski himself, on June 13, 2011 wrote to
- Quincy Human Resources that he was seeking “a hearing to appéal denial of grievance taken
against me. Kindly contact my-Union Representative with date and time.” (Ex. 4.)

22. An Appomtmg Authority hearing was held July 7, 2011. No decision issued
before Mr. Kozlowski filed an appeal with the Civil Service Comrmssmn foraM.G.L. c. 31,

§ 43 hearing on the merits of the one day suspension. He filed his appeal on August 15, 201 1,
and the Civil Service Comniission acknowledged the filing of his appeal on that date. He
received an an acknowledgement form from the Civil Service Commission with docket nﬁmber,
D-11-250. (Exs. 5 & 6. Stipulation. Testimony.)

23.  The Appointing Authority, through the Quincy Human Resources Director, issued
a letter to Mr. Kozlowski on October 4, 2011, informing him, without further explanation: “The -
appeai of your oﬁe day suspension for leaving the motor Tunning on an unattended street sweeper
is d_enied.-” (Ex. 6.)

24.  Mr. Kozlowski is subject to a collective bargaining agreement (“CBA”). The one
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in place from July 1, 2007 — June 30, 2010, contained a provision at Article XX VIII, Derogatory
Material, that read aé follows: |

Each employ.ee at hié/her request, méy have any dero gatory or negative material

- which has remained in his/her file for more than thirty (30) months removed from

his/her file, inclusive of reprimands, warnings and other disciplinary actions, if

there have been no reprimands, warnings or disciplinary actions in the interim.
(Fx. 7.)

25,  InMr. Koziowski’s file prior to the May 17, 2011 incident, were three disciplines.
- _ He'received a verbal weirning issuéd By Mr. Newton on February 27, 2009 for a February 18,
2009 incident for not beirig at his assigned area. He was found to have parked his truck across
from Quincy City Hall Withc;u‘; ianmljng hié supervisors he was goin_g to City Hall during a time |
period when he was expected to be on the job. (Ex. 8.) On March 17, 2009, Mr. Kozlowski |
teceived a written Warhihg from Mr. Newton for nof being in his assigned truck.. He was found
to Be in some other worker’s street sweeper having a conversatjqn as observed by the DPW
Commissioner and Mr. Newtdn. (Ex. 9.) Oﬁ March 19, 2009, Mr. KozloWski received a one
- day suspension from Mr. Newton due to his conduct én March 17_, 2009 -When he was found to
have parked hlS assigned street sweeper at a lunch spot earlier than he was supposed fo be taking .
his lunch break. Mr. Newton decided on a one day suspension due to Mr, Kozlowski’s prior
verbal and written warnings‘.' (Ex. 10) |

Conclusion and‘ Recqmmendaﬁon

Appeal Properly before the Civil Service Commission and Timely Filed _

What the ﬁndings show is that Mr, Kozlowski was neﬁer, pro?ided with what M.G.L.
c. 31, § 41 calls for him to receive once Mr. Newton imposed aone day suspension on May 20,
2011. (Ex. 1.) This section states in pertinent part: |

Within twenty-four hours after imposing a suspension ... the person authorized to

8
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impose the suspension shall provide the person suspended with a copy of ...

[M.G.L. c. 31, §§41-45] and with a written notice stating the specific reason or

reasons for the suspension and informing him that he may, within forty-eight

hours after réceipt of such notice, file a written request for a hearing before the

appointing authority on the question of whether there was just cause for the

suspension. If such request is filed, he shall be given a hearing before the
appointing authority ... within five days after receipt by the appointing authority

of such request. Whenever the hearing is given, the appointing authority shall

give the person suspended a written notice of his decision W1th1n seven days after

the hearing. -

Mr. Kozlowski never received the civil service statutes. He did receive the reason
for the suspension. He was not informed that he could seek a hearing on the merits of the
suspension by making a writien request for 4 hearing within the next forty-eight hours, although '
he filed the “Grievance Form™ the day he served the suépension. His hearing on the merits
before his Appointing Authority did not take -place until July 7, 2001 1, and the Appointing
Authority decision did not issue until October 4, 2011. The ﬁling of the “Grievance Form”
appeafs to have been an effort to trigger a right to a grievance proceeding as set forth in the
CBA. But, before any union grievance process occurred, Mr. Newton denied his grievance on
June 10, 2011. Mr. Kozlowski filed a form, dated June 13, 2011, seeking to app.eal that
determination. The next event was the July 7, 2011 Api)ointing Authority hearing.

From this course of events, I find Mr. KoZlowski never received a union gi“ievance :
process and that he is able to pursue a Civil Serv1ce Commission review of hls one day
‘suspension. The union grievance process never occurred because of Mr. Newton’s decmon
denying the grievance before any grievance proceeding commenced. M._G.L. c.31,§43
-explains that a tenured civil service employee who receives discipline such as'a one day
suspension, is able to appeal the suspension to the Civil Service Commission and receive a

hearing on the merits, with the following exception:

If the commiésion determines that such appeal has been previously resolved or
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litigafed with respect to such person, in accordance with the provisions of ..

[M.G.I. ¢. 150E, § 8], or is presently being resolved in accordance W11:h such

section, the commission shall forthwith dismiss such appeal.

Beéause the union grievance process was halted, I conclude whatever that “Grievance Form”
may héve meant, because there was ﬁo subsequent grievance procé:du.re, this Secti;)n 43 criteria
has not been met to prevent a Civil Service Cormﬁission review of the suspension.

Thre‘ July 7, 2011 he.ar_ir'lg on the one day suspension is the M.G.L. c. 31, § 41 Ai)pointing
Auﬁhority hearing Mr. ‘Kozlowski Wanted. That hearing should have occurred closer in time to
the imposition Qf the; one day suspension as called'for iunder Section 41. Mr. Kozlowski, when
he filed his aiapeal to the Civil Sgrvice Commission, did not seek a M.G.L. . |
- ¢. 31, § 42 hearing to challenge the Appointing Authority’s failures to Safisfy the requirements of
Section {11. This i§ why ohly aM.G.L. c. 31, § 43 hearing on the merits has been held,

No decision of the Ap.pointing Authority following the July 7, 2011 hearing occurred |
until chobe’r 4, 20i 1. Mr. Kozlowski filed his appeal with the Civil Service Commission on
Aligust 15,2011, The iséue is whether or not his appeal was timely made. M.G.L. c. 31, § 43
calls for the filing of an appeal within ten days of rgéeipt éf the Appointing Authoﬁty’s decision
| following its heéring on the merits. M.G.L. ¢. 31, § 41 calls for the decision following'the
Appointing Authority hearing to issue by éeven days following the héaring. Much time passe'd‘
after that hearing, so that in light of the odd course of events invélved for Mr. Kozlowski to
assert his civil service law app.eal rights, his filing of an appeal with the Civil Service
Commissioﬁ on August 15, 2011 should be allowed as timely filed.

Merits ' | | |
| M. Koéiowski testified that he did not leave the street sweeper running when he left it at

the rotary on May 17, 2011. He also claimed that he did not leave it running in his “Grievance

10
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.Form” filed May 23,2011, Despite that evidenee, I am strongly persuaded to the eolltrary by the
credible and well explained accounts ef Mr. Newton and Mr. Leary who found the strect sweeper
not very long after Mr. Kozlowski left it. .I found Mr., Kezlowski’s explanation without merit,
that the 'runnihg street sweeper would not be so loud as to be obviously exp_erierlced as running
. versus needing go over to it as Mr. Leary did to determine if it was running. T do not believe Mr.
Newton and Mr. Leary lied that they found the street sweeper running. I also do not find Mr.
Kozlowski inadvertently forgot te turn off the running sweeper, but 511 along intended to leave it
lunning. Mr. Leary’s account of entering the street sweeper and turning it off from running and
then removing the key frem the ignition, corroborated by Mr. Newton’s obsefvations that the
street sweeper evas found running is sufﬁcient_ proofthat Mr Kozlowski left the sweeper
running. |

Mr. Kozlowski, as corroborated by Mr. Leary’s testimoh&, acknowledged that the rest
-room he traveled to with Mr. Donahue was ebout one to one and one-half miles away from
where the street sweeper was left runnmg That is not such a short distance to in any way
excuse or minimize the 51gn1ﬁcanee of Mr. Kozlowski leaving the street sweeper unlocked and
running. |

The circemstahces of the street‘sweeper .left uﬁattended, running, and with the door
unlocked, suppoﬁ a conclusion that this was misconduct by Mr. Kozlowski even without any
clear policy or practice to never leave a strect sweeper idling. Mr. Newton noted a policy about
leaving city vehicles idling rlo longer than about five minutes, No evidence was presented that
this meant an ability to leave an idling street sweeper or olher city vehicle out of sight of eny 01ty
employee for any length of time. If that was the 1dl1ng policy, Mr. Kozlowskl knew he Would be

away from the street sleeper to use the rest ron longer than five minutes. Mr. Newton and Mr.

11
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Leary gave convincing testimony that this area is primarily filled with residences not all that far
apart, with a school about 450 feet from the rotary location where the street sweeper was left,
and with only one main road through the peninsulé, Palmer Street, that feeds into the rotary.
Bolstering their accounts is Chalk 1, the Google earth mép of the Germantown peninsula area. I
found Mr. Newton’s account understandable when he explained how he found leaving the
running unlocked street sweeper, even with the ﬂashing ligﬁts on and the bristles not operating to
be é hazard and a danger if anyone approached it such as a child from the school or anyone
unfamiliar with such a vehicle. Given the prime location it was. left in for that Germantown
peninsula, his concern is even more understandab]e.and not at all contrived or exaggerated.

Mr. Kozlowski claims that he did just what other workers have 'a.lvlvays done in leaving
the street sweeper where he did to drive off with a coworker to use the rest room even though the
restroom was some distance away. The problem is, that claimed practice does not fit the
circumstances the findings show. This is because Mr. Kozlowski contends very unconvincingly
that he Iéft the street sweeper not running. Mr. Koilowski acknowledges he left the key in the
ignition with the vehicle door unlocked. He testified that this is also what the practice in place
involves even when leaving a city vehiclé unattended to take a rest room break. No
corroborative evidence was presented about this practice to make his testimony enough to show
the policy as he explained it exists. |

Finally, Mr. Kozlowski contends that through his CBA at Article XXVIII, he is able to
avoid having consideration of his prior discipline from 2009. (Ex. 7.) Clearly, that contention
has no impact on consideration of the February 2009 matter. This is because in March 2009 he
again faced discipline. Thirty months had not passed from February 2009 to have removal of

that discipline from his file possible under this provision calling for the passage of thirty months

12
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free of any discipline as a threshold matter. In terms of the March 2009 discipline, the first of
the two disciplines that month cannot be removed because it was followed by a one day
suspension also in March 2009. ihat leaves the last discipline in March 2009. Jﬁmpiﬁg aheaa
thirty months reaches September 2011. The one day suspension for leaving the street sweeper
running unattended occurred with the next thirty months in May 2011. As a threshold matter it is
hard to see how this CBA provision has any impact on Mr. Kozlowski’s situation regarding this
appeal. He testiﬁe& that he made a request that his prior discipline be removed according to his
ri-ghts under Article XXVIII, but he did not produce any corroborative evidence that he made
such a request, including when he made the request. Was it Withiﬁ the term of this colle;tive
bargaining agreement that concluded June 30, 20107 Did this same provision appear in the
subsequent or current collective bargaining agreement? He made no argument why even if he
étill had this right when he made the request, that thirty months had p_assed since his March 2009
discipline before he was again disciplined by the oné day suspension.

I conclude the Appointing Authority ha;d just cause to impose the one day suspension
without pay as there is ample evidence to support discipline at that level because Mr.
Kozlowski’s May 17, 2011 conduct was misconduct and was inappropriate. Gloucester v. Civil
Sérvice Commission, 408 Mass. 292, 297 (1990). I do not find a need to determine the merits of -
Mrl. Kozlowski's CBA claim because even if he had néver had any prior discipline, the one day
suspension is justified. Moreover, Mr. Newtonr never testified that he only gave a one day
suspension because of progressive discipline principles as he had when he gave out the prior one
day suspension in March 2009. (Ex. 10.) The Appointing Authority has presented sufficient
proof that Mr. Kozlowski engaged in substantial misconduct that adversely impacted the public

interest by impairing the efficiency of the public service. "Boston Police Dep’t v. Collins, 48

I3
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‘Mass. App. Ct. 408, 411 (2000); School Committee of Brockton v, Civil Service Commission, 43
Mass. App. Ct. 486, 488 (1997).
| Recommendation

I recommend that the Civil Service Commission find Mr. Kozlowski did not have a union
grievance pI"ocess to challenge the one day suspension to prevent a Civil Service Commission
appeal process.

I recommend that the Commission find Mr. Kozlowski’s August 15, 2011 appeal to be
timely. Tconclude he should not have his appeal dlsmlssed because it was not filed within ten
days of his receipt of the October 4, 2011 Appomtmg Authority decision in hght of the course of
events pursued in this matter by the Appointing Authority.

I recommend that the Civil Service Commission affirm the one day suspension without
pay.

DIVISION OF ADMINISTRATIVE
LAW APPEALS

Sl Sk
Sarah H. Luick, Esq.
Administrative Magistrate
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