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                                                  Summary of Decision


The Petitioner has not met her burden of proving that she is entitled to accidental disability retirement benefits.  There is no issue of material fact in this case.  Consequently, the Respondent’s Motion for Summary Decision, received on September 12, 2016, is allowed, and, the Petitioner’s application for accidental disability retirement must be denied.
 
  RULING ON RESPONDENT’S MOTION FOR SUMMARY DECISION


Pursuant to G.L. c. 32, § 14(4), the Petitioner, Patricia Lambert, is appealing from the April 29, 2015 decision of the Respondent, Hampden County Regional Retirement Board (HCRRB), denying her application for accidental disability retirement benefits.  The timely appeal was received on May 14, 2015.  (Exhibit 5.)  I held a hearing on August 22, 2016 in Room 305 at 436 Dwight Street, Springfield, MA.  The Petitioner testified in her own behalf.   The Respondent called no witnesses.  Four (4) exhibits were marked.  Exhibit 5, the Petitioner’s appeal letter, was marked after the close of the record.  The Respondent submitted a pre-hearing memorandum.  (Attachment A.) The record was left open for the filing of a Motion for Summary Decision by the Respondent and a response by the Petitioner.   The Respondent’s Motion for Summary Decision was received on September 12, 2016.  (Attachment B.)  The Petitioner failed to file a response by the October 7, 2016 deadline and the record closed on that date.  



            FINDINGS OF FACT


Based upon the testimony and documents submitted at the hearing in the above-entitled matter, I hereby render the following findings of fact:

1. The Petitioner, Patricia Lambert, born in 1953, began working as a Teacher Assistant in the Agawam Pubic Schools in October 1988.  Toward the end of her career, she was assigned to a classroom with a student population that included seven (7) behaviorally challenged children.  She was expected to closely monitor their behavior on a consistent, regular basis.  She found this very stressful.  (Petitioner Testimony.)

2. The Petitioner experienced pain due to fibromyalgia beginning in or about 1993.  (Id. & Exhibits 2-4.)

3. In or about February 2012, the Petitioner reported to her primary care physician, Dr. Sheri Cheung, that she was having dizzy spells and some lightheadedness when she stood up.  The medications meclizine and hydrochlorothiazide were added to her regimen.  None of Dr. Cheung’s reports were proffered as exhibits.  (Exhibit 4.)
4. Beginning in or about September 2012, the Petitioner began experiencing periods of vertigo and disequilibrium that lasted for varying intervals from hours up to a full week.  Most of these episodes occurred during the evening hours.  The symptoms also included a spinning sensation with accompanying nausea.  (Petitioner Testimony.)
5. The Petitioner experienced a single episode of dizziness while at work in or about September 2012.  She left school and went home.  She did not file an incident report or Notice of Injury.  (Id.)
6. The Petitioner experienced dizzy spells on three (3) or four (4) other occasions outside of work.  When this occurred, she remained out of work for one or more days due to her symptoms.  These symptoms also included some tinnitus in both ears.  (Id. & Exhibit 2.)
7. In October 2012, the Petitioner applied for leave pursuant to the Family Medical Leave Act (FMLA) in order to provide care for her then three (3) year old grandson.  The leave was granted.  (Petitioner Testimony.)

8. In a note by Dr. Cheung dated November 30, 2012, the doctor indicated that the Petitioner had related that she was dizzy and that she was better until she started the medication Neurontin.  The Petitioner stated that she was unsure whether the medication was causing her dizziness but that it might have been.  (Exhibit 4.) 

9. In December 2012, the Petitioner applied for more leave time under the FMLA, this time due to her own health conditions.  She had been out of work for the entire last week of November 2012.  This request was also approved.  (Id.)

10. On or about January 16, 2013, the Petitioner was approved for additional FMLA leave for her own health condition.  (Id.)
11. The Petitioner ceased working as a Teacher Assistant in the Agawam Public Schools on or about January 18, 2013 when her employment was terminated.  (Id.)

12. After she left work, the Petitioner no longer experienced episodes of dizziness.  (Id. & Exhibit 4.)
13. On or about June 10, 2013, the Petitioner’s application for superannuation retirement benefits was approved by PERAC.  (Attachment A.)
14. On or about October 18, 2013, the HCRRB received the Petitioner’s application for accidental disability retirement benefits.  In her application, the Petitioner claimed that certain medical conditions prevented her from performing the essential duties of her position as a Teacher Assistant, and, that these medical conditions, i.e. Meniere’s Disease (severe vertigo), Fibromyalgia
 and Sjogren’s Syndrome
, were exacerbated by her job requirements.  

Constant movement and being exposed to the elements and all sorts of weather conditions (hot, cold, snow, rain, wind, etc.)

In her application, the Petitioner also stated:

Such elements/weather conditions and the constant motion inside or outside of the school building severely exasperate my condition.
(Id.)

15. The Petitioner’s primary care physician, Dr. Cheung, M.D., completed the accompanying Statement of Applicant’s Physician on or about September 26, 2013.  Her diagnoses were “vertigo” and “Fibromyalgia.”  The doctor indicated that “exposure to weather extremes” and “increased stress” led to the Petitioner’s disability, and that no other life event/circumstances/condition in the Petitioner’s medical history may have contributed to her claimed disability.  Dr. Cheung indicated that the Petitioner’s job related hazard caused her disability and not a non-work event, circumstance or condition.  This report was not included in this case record.  (Id. & Exhibit 4.)

16. Single physician medical panel doctor John R. Bogdasarian, M.D., an Ear, Nose and Throat specialist, evaluated the Petitioner on April 9, 2014.  He answered all three questions on the certificate in the affirmative, therein indicating that he found the Petitioner to be totally and permanently disabled from performing her essential duties by virtue of the accident or hazard undergone on account of which retirement was being claimed.  Dr. Bogdasarian indicated that an audiogram performed on that day revealed hearing in the normal range with the exception of a mild to moderate high frequency sensorineural hearing loss, worse on the left.  The doctor noted that it was not possible to determine which ear was causative of her problem.  (Exhibit 2.)
17. In a letter dated November 4, 2014, the HCRRB requested that the medical panel doctors provide clarifications regarding the Petitioner’s application for accidental disability retirement benefits.  Additional correspondence that was supplied by to the board by Petitioner’s counsel was forwarded to the panel doctors.  The request for clarification included copies of the original medical panel certificates and reports, the letters of two of the Petitioner’s co-workers and her personnel file from the Agawam Public Schools.  None of these materials were submitted pre-hearing or during the August 2016 hearing in this matter.  (Exhibits 2-4.)
18. After being asked to clarify his findings, on December 8, 2014, Dr. Bogdasarian indicated that his opinion was unchanged.  (Id.)

19. Single physician medical panel doctor Richard S. Hill, M.D. evaluated the Petitioner on May 1, 2014.  He answered the certificate questions yes, yes, no, therein indicating that he found the Petitioner to be totally and permanently disabled from performing her essential duties, but that the disability was not such as might be the natural and proximate result of her job duties or any work injury.  (Exhibit 3.)
20. Dr. Hill’s diagnosis was “non-specific vertigo/disequilibrium.” In his narrative report, Dr. Hill noted that the Petitioner had fibromyalgia, Sjogren’s Syndrome, and “so-called Meniere’s illness.”  He indicated that he did not see anything in the records that indicated that any pre-existing conditions were aggravated and that no work-related hazards accelerated the Meniere’s disease, fibromyalgia or Sjogren’s Syndrome.  (Id.)

21.   In response to a November 2014 request for clarification from the HCRRB, on February 2, 2015, Dr. Hill indicated that he had reviewed additional documents including co-workers’ reports, personnel records and FMLA requests of the Petitioner.  The doctor noted that his review of these documents did not provide any new information that would lead him to change his initial evaluation.  (Id.)

22. Single physician medical panel doctor William O’Connor, M.D. evaluated the Petitioner on May 13, 2014.  He answered question 1 on the certificate in the negative, therein indicating that he did not find the Petitioner to be totally incapacitated from performing her essential duties.  (Exhibit 4.)

23.  After the clinical examination and taking of the Petitioner’s medical history, Dr. O’Connor concluded that the Petitioner had normal ears and hearing and that she did not have Meniere’s disease.  Accordingly, he reported that she was able to return to work without restrictions.  (Id.)
24. On November 24, 2014, in response to a request for clarification from the HCRRB, Dr. O’Connor noted that he had reviewed additional records related to the Petitioner’s employment and FMLA requests.  He indicated that none of the records he had reviewed were medical evaluations that included any evidence as to whether the Petitioner had Meniere’s disease and that his May 2014 assessment had not changed.  (Id.)

25. The HCRRB denied the Petitioner’s Section 7 application on April 29, 2015.  (Exhibit 5.)

26. The Petitioner filed a timely appeal on May 14, 2015.  (Id.)
       CONCLUSION AND RULING ON RESPONDENT’S MOTION FOR  

                                      SUMMARY DECISION

Summary Decision in administrative proceedings is the functional equivalent of summary judgment in civil proceedings.  See Jack King and National Refrigeration, Inc. v. Office of the Attorney General, Fair Labor Division, LB-12-367 and LB-12-407 (Division of Administrative Law Appeals January 29, 2014) citing Caitlin v. Board of Registration of Architects, 414 Mass. 1, 7 (1992) citing Mass. R. Civ. P. 56 for summary decision in administrative case; Calnan v. Cambridge Retirement Board, CR-08-589 (Division of Administrative Law Appeals 2012); Steriti v. Revere Retirement Board, CR-07-683 (Division of Administrative Law Appeals 2009).  Summary decision is appropriate when there are no genuine issues of material fact and the case may be decided as a matter of law.  King, supra, citing Caitlin, supra at p. 7, 801 CMR 1.01(7)(h) and Mass. R. Civ. P. 56.  A fact is only “material” if it might affect the outcome of the case.  King, supra, citing Lockridge v. The Univ. of Maine System, 597 F.3d 464, 469 n.3 (1st Cir. 2010) citing Anderson v. Liberty Lobby, Inc. 477 U.S. 242 248 (1986).  An issue of material fact is only “genuine” if a fact-finder could reasonably resolve the dispute in favor of either party.  Id. citing Santoni v. Potter, 369 F.3d 594, 598 (1st Cir. 2004).  


The moving party must demonstrate the absence of any genuine issues of material fact.  801 CMR 1.01(7)(h); see also Mass. R. Civ. P. 56; Flesner v. Technical Communications Corp., 410 Mass. 805, 808 (1991).  King, supra, citing Beatty v. NP Corp., 31 Mass. App. Ct. 606, 607 (1991) (evidence “may be in the form of affidavits, depositions, interrogatories, admission and sworn pleadings”).  Inferences from these materials must be drawn in the light most favorable to the opposing party.  Beatty, supra at 607.  However, a judge does not make credibility determinations at the summary decision stage.  Id.  Therefore, if the moving party’s evidence establishes a material fact, the opposing party must in turn “set forth specific facts showing that there is a genuine issue for trial.”  Mass. R. Civ. P. 56(e) (“mere allegations or denials” are not sufficient).  Absent such “countervailing materials” from the opposing party, summary decision may properly be granted on the basis of the moving party’s undisputed evidence.  King, supra, citing Kourouvacilis v. Gen. Motors Corp., 410 Mass. 706, 715 (1991).

In order to receive accidental disability retirement benefits under G.L. c. 32, § 7,  

an applicant must establish by a preponderance of the evidence, including an affirmative

medical panel certificate that she is totally and permanently incapacitated from 

performing the essential duties of his position as a result of a personal injury sustained or 

hazard undergone while in the performance of her duties.  


After a careful review of all of the testimony and documents in this case, I have 

concluded that the Respondent has demonstrated that there is no genuine issue of material fact in this case.  The Petitioner is not entitled to prevail in this appeal.  She has not met her burden of proving either:  that she sustained a compensable personal injury within the 

meaning of G. L. c. 32 s. 7(1); or, that her employment presented a hazard that is not common and necessary to all or a great many occupations.  Blanchette v. Contributory Retirement Appeal Board, 481 N.E. 2d 216, 20 Mass. App. Ct. 479 (1985) citing Zerofsky’s Case, 385 Mass. 590, 595 (1982).    


The Petitioner developed symptoms of vertigo and nausea while in the performance of her duties on only one non-specified occasion in September 2012.  She did not file either a Notice of Injury Report or an incident report with her employer.  See Mary C. Abdallah v. State Board of Retirement, CR-8885 (Division of Administrative Law Appeals 10/20/86) (Contributory Retirement Appeal Board 1/23/87.)  Her work attendance began to get spotty because she experienced these symptoms more often in the evenings at home and she remained out of work.  Then, in October 2012, she invoked the FMLA in order to care for her grandson.  It should be noted that she had begun to experience some dizzy spells as early as February 2012 but that there is no evidence in the record that these episodes were associated with work.  Between February 2012 and September 2012, the Petitioner was also taking medications for Fibromyalgia and Sjogren’s Syndrome.  There is no discussion in the record what, if any, role these medications may have played in the development of her vertigo.  

 The Petitioner failed to show that she suffered from a matured and established disability at the time she was last in the active performance of her duties, that she stopped working as a result of this incapacity, and, that the incapacity is the natural and proximate result of the personal injury sustained on account of which she is seeking disability retirement benefits.  See Vest v. Contributory Retirement Appeal Board, 41 Mass. App. Ct. 191, 194 (1996.)  “An employee who has left government service without an established disability may not, after termination of government service, claim accidental disability status on the basis of a subsequently matured disability.”  Vest, supra, p. 194.  There is no contemporaneous report from Dr. Cheung in the record which supports the notion that the Petitioner was totally and permanently disabled on the last day of her employment, the day of her termination, January 18, 2013.  The one notable report from Dr. Cheung on the issue was written in September 2013 several months after the Petitioner’s termination.  This report is not part of this case record and it cannot provide contemporaneous medical support for the Petitioner’s claim.      
Further, the evidence in this case does not support Petitioner’s claim of a career-long exposure to work place hazards.  Rather, in her application she noted that “constant movement and being exposed to the elements and to all sorts of weather conditions (hot, cold, snow, rain, wind, etc.)  all served to exacerbate her Meniere’s Disease, Fibromyalgia and Sjogren’s.”  These are not job-specific hazards.  Rather, these are common and necessary exposures related to daily life in New England in virtually all occupations and cannot form the basis for an accidental disability retirement claim.  The same is true for Dr. Cheung’s statement that “exposure to temperature extremes” and “increased stress” led to the Petitioner’s disability.  See Blanchette, supra, quoting Zerofsky’s Case, supra, and Adams v .Contributory Retirement Appeal Board, 414 Mass. 360, 609 N.E.2d 62, 66 (1993).    
Finally, the Petitioner did not receive a positive medical panel evaluation supporting her claim.  There is no evidence that the majority members, Drs. Hill and O’Connor applied any erroneous standard, lacked pertinent facts or were in any way biased.  Therefore, neither the HCRRB nor this agency can ignore their findings.  See Malden Retirement Board v. Contributory Retirement Appeal Board, 1 Mass. App.Ct. 420, 298 N.E. 2d 902 (1973) and Kelley v. Contributory Retirement Appeal Board, 341 Mass. 611, 171 N.E. 2d 277 (1961).
Based on the foregoing, Summary Decision in favor of the HCRRB is appropriate in this case.  The HCRRB’s decision to deny the Petitioner’s Section 7 application is affirmed.    
            So ordered.

Division of Administrative Law Appeals,


BY:

Judithann Burke, 
Administrative Magistrate

DATED:  April 7, 2017 
� Fibromyalgia is a medical condition characterized by chronic widespread pain and a heightened pain response to pressure.  Other symptoms include feeling tired to a degree that normal activities are affected, sleep problems, and troubles with memory.  Some people also report restless leg syndrome, bowel or bladder problems, numbness and tingling and sensitivity to noise, lights or temperature.  Fibromyalgia is frequently associated with depression, anxiety and post-traumatic stress disorder.  Other types of chronic pain are frequently present.  See https://en.wikipedia.org/wiki/Fibromyalgia


� Sjogren’s syndrome is a long term autoimmune disease in which the moisture-producing glands of the body are affected.  This results primarily in the development of a dry mouth and eyes.  Other symptoms can include dry skin, a chronic cough, vaginal dryness, numbness in the arms and legs, feeling tired, muscle and joint pains and thyroid problems.  Those affected are at an increased risk for lymphoma.  See https://e.wikipedia.org/wiki/Sjogren%27s_syndrome
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