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RECOMMENDED FINAL DECISION ON RECONSIDERATION
The Landing Group, Inc. filed this appeal concerning the real property at 175 Granite Street, Rockport, Massachusetts (“the Property”).  The appeal concerns a license amendment application filed with the Massachusetts Department of Environmental Protection (“DEP”) in February 2013, pursuant to the Waterways statute, G.L. c. 91 (“Chapter 91”), and the Waterways Regulations, 310 CMR 9.00.  The application seeks “to change existing structures and uses” with respect to the Property and the adjacent basin at Pidgeon Cove Harbor pursuant to Chapter 91 and the Waterways Regulations.  Landing Group, Inc. v. Commonwealth of Masssachusetts, Judgment of Dismissal, Land Court, Docket No. 14 MISC 484978 (KFS) (November 19, 2014).  The Landing Group contends, among other things, that parts of the application under review with DEP are not within DEP’s jurisdiction under G.L. c. 91 and 310 CMR 9.00.  Id.; Motion for Reconsideration; Response to Order to Show Cause Why Appeal Should not be Dismissed.  The Landing Group argues that it voluntarily submitted those parts of the project for DEP’s review.  Id. at p. 3.  

Displeased with the pace of DEP’s review, The Landing Group filed this appeal on December 2, 2014, before DEP issued a decision on the pending application.  The Landing Group stated the appeal was filed because DEP “had not issued a review decision for 22 months, even missing a deadline promised during proceedings at the Land Court.”  See Response to Order to Show Cause Why Appeal Should not be Dismissed (January 8, 2015).  The appeal was thus filed “seeking a review decision and damages for civil rights violations and financial losses for the passage of time and declarations regarding the Department’s limited Chapter 91 authority in relation to the Petitioner’s property.”  Id.        
Soon after this appeal was filed, DEP issued a Written Determination concerning the application.  The Landing Group appealed that Written Determination in a subsequent appeal (Docket No. 2014-028), which is currently pending.

  The Commissioner of DEP recently issued a Final Decision adopting the Recommended Final Decision (“RFD”) to dismiss this appeal (Docket No. 2014-026).  The RFD relied upon the Waterways Regulations, the Rules of Adjudicatory Proceeding, and the axiom in administrative law proceedings that there was no valid right of appeal and thus no subject matter jurisdiction because there was no final written determination to grant or deny a license or permit.  See 310 CMR 9.17(1); 310 CMR 1.01(5) and (6)(a); Matter of DiOrio Bros., Docket No. 89-004, Final Decision (November 17, 1995).  
The Landing Group recently filed a motion for reconsideration of the Final Decision.  In its motion, The Landing Group raises a number of arguments for reconsideration.  As discussed below, they are unpersuasive.  In addition, The Landing Group has not pointed to any material clearly erroneous finding of fact or ruling of law upon which the decision was based.  For these reasons, I recommend that the Department’s Commissioner issue a Final Decision on Reconsideration denying The Landing Group’s motion for reconsideration.

STANDARD OF REVIEW

To succeed on a motion for reconsideration a party must meet a “heavy burden.”  Matter of LeBlanc, Docket No. 08-051, Recommended Final Decision on Reconsideration (February 4, 2009), adopted by Final Decision (February 18, 2009).  The party must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] [1] repeats matters adequately considered in the final decision, [2] renews claims or arguments that were previously raised, considered and denied, or [3] where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION


Despite the Landing Group’s above statements that it filed this appeal “seeking” a “review decision” because DEP had not issued a “review decision” for 22 months, it now denies that it filed this appeal prematurely.  Instead, it contends that it validly filed the appeal because DEP’s delay was “intentional” and violated “Landing Group’s due process and equal protection rights and amounted to a taking of the Landing Group’s property.”  Motion for Reconsideration, p. 1.  The Landing Group also suggests that it had a valid right of appeal because I should decide whether DEP was properly reviewing part of the application over which The Landing Group claims DEP had no jurisdiction.  Id. at p. 2.  
The Landing Group’s arguments are not persuasive.  As discussed above, pursuant to the Waterways Regulations and longstanding principles of administrative law, there is no jurisdiction to entertain an administrative law appeal prior to the agency’s final written determination on the matter under review.  Quite simply, there is no appealable issue until an appropriate agency decision is issued.  Moreover, the agency may issue a decision favorable to the appellant after the appellant has attempted to lodge an administrative appeal, resulting in the unnecessary expenditure of resources and potentially conflicting decisions.  Thus, whether DEP properly exercised its jurisdiction in reviewing the application was not appealable here until DEP issued its Written Determination, which The Landing Group then appealed in Docket No. 2014-28.  The remedies the Landing Group sought in this appeal—damages and mandamus—may be pursued in a trial court with appropriate jurisdiction, not here as an administrative appeal.

For all the above reasons, I recommend that the Commissioner issue a Final Decision on Reconsideration denying The Landing Group’s motion for reconsideration.
NOTICE-RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
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�See e.g. G.L. c. 231A (declaratory relief actions); G.L. c. 249, § 5 (petition for writ of mandamus).  It is important to note, however, that claims for damages or dismissal based upon agency delay have generally been unsuccessful. See In re London, 427 Mass. 477, 481 (1998) (“The proposition that delay can be a basis for dismissal has been consistently rejected by both this Court and the board.”); Warner Cable of Massachusetts, Inc. v. Community Antenna Television Com., 372 Mass. 495, 501 (1977) (the appropriate remedy is for a court to “order the agency to expedite its action”); Novak v. Department of Environmental Protection, Docket No. 94-0775, Superior Court, 6 Mass. L. Rep. 134; 1996 Mass. Super. LEXIS 201 (1996) (court rejected claims that agency’s delay in issuing permits for construction project amounted to a taking and a violation of due process and equal protection); Alton Land Trust v. Town of Alton, 745 F.2d 730 (1st Cir. 1984) (“As to appellants' claim that the loss resulting from the delay rises to the level of a taking of property for which the fifth amendment requires just compensation, the district court correctly applied precedents from this circuit to the effect that damages are not available in federal proceedings for excessive state land use regulation.”).
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