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This is an appeal under the formal procedure pursuant to G.L. c. 59, §§ 64 and 65, from the refusal of the appellee to abate taxes on certain real estate in the City of Newton assessed under G.L. c. 59, §38 for the fiscal year 2002.


Commissioner Gorton heard the appeal and was joined in the decision to allow appellee’s motion to dismiss for failure to sustain burden of proof, issuing a decision for the appellee, by Commissioners Egan and Rose.


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.


James J. Marcellino, Esq., Seth P. Berman, Esq., and Jennifer S. Geeter, Esq. for the appellant.


John M. Lynch, Esq., and Stephen W. DeCourcey, Esq. for the appellee.

FINDINGS OF FACT AND REPORT


On July 1, 2001 appellant Lasell Village operated a Continuing Care Retirement Community (“CCRC”), called “Lasell Village” on land owned by Lasell College and ground-leased to appellant, located at Oak Ridge/Seminary Avenue in the City of Newton. The site contained 13.24 acres and was improved with 14 structures. Lasell Village was comprised of 162 independent living units and a 44-bed Skilled Nursing Facility called Lasell House. 


For fiscal year 2002, the assessors valued the property at $40,040,600 and assessed a tax thereon at the commercial rate of $18.770 per $1000 for 5% of the property’s value and at the residential rate of $9.940 per $1000 for 95% of the property’s value. The tax assessment totaled $415,681.49, plus $4156.81 in fees for a total fiscal year 2002 assessment of $419,838.30. Appellant timely paid the assessed taxes without incurring interest.

On February 1, 2002 appellant timely filed an application for abatement. Appellee denied abatement on April 26, 2002, and appellant received written notice on May 1, 2002. The instant appeal followed with the filing of the Petition Under Formal Procedure on June 27, 2002. The foregoing facts establish the Board’s jurisdiction over this appeal.


The case went forward on appellant’s theory that the facility was exempt from taxation pursuant to G.L. c. 59, § 5, Third.  Appellant, a G.L. c. 180 non-profit corporation, invoked a “long-established and expansive definition of education” to contend that its activities qualify it as a charitable institution devoted to an educational purpose. Appellant’s Brief at p. 3.


The primary business of appellant, according to the Educational Services Agreement it entered into with Lasell College, and the evidence at trial, is the operation of a CCRC.
 Residents at Lasell Village, upon admission, enter into a “Residency and Care Agreement”. Under this agreement residents, who are required to be senior citizens, obtain the exclusive use of independent living units (“ILU’s”) at Lasell Village and receive an array of residential and health-related services including meals, housekeeping, maintenance, security, and an attending physician on premises. Each unit is fully functional as a private residence; residents have locks on their doors and fully equipped bathrooms and kitchens. Residents may also give or withhold permission to agents of Lasell Village to enter upon their premises, a fact underscored when the presiding member, on conducting a view of the subject property with representatives of both parties, was instructed not to enter a resident’s unit until permission could be obtained.
 Residents are required to maintain insurance coverage for their personal property kept in their unit.

Prospective residents are screened on the basis of age over 65, good general health, and ability to pay the entrance fee and monthly service fees. An extensive financial disclosure form serves to ensure residents will have the means to meet the ongoing financial obligations:  assets twice the amount of the entrance fee must be demonstrated.

The entrance fee is scaled according to the size and amenities of a resident’s particular unit. On July 1, 2001 entrance fees ranged from $197,000 to $790,000. Additional fees apply if there is a second person occupying a unit or if parking access is required. The ongoing monthly service fee amounts ranged from $1773 to $4751 as of July 1, 2001.

The requirement of ability to pay was not waived for any resident during the year at issue. Waiver of the entrance fee does not appear to be an option. Appellant does not accept Medicaid payments for services at the skilled care nursing facility, nor is there financial aid to defray costs so as to broaden the pool of seniors able to avail themselves of appellant’s program. 


Appellant laid great emphasis at trial on Lasell Village’s “educational requirement”, under which residents were expected to engage in 450 hours of activities appellant deemed “educational” on an annual basis.
 The requirement was defeasible upon certification by a medical specialist that a resident’s physical or mental health would not allow for “full participation” in education.


Educational services for Lasell Village residents were rendered by Lasell College pursuant to an Educational Services Agreement dated November 15, 1998. $240,000 was applied toward the educational arrangement with Lasell College. This amount comprised roughly 5% of the monthly service fee revenue totaling approximately $4.7 Million. The bulk of monthly service fee revenue was expended in the operation of the CCRC and its residential activities.

“Educational” opportunities for residents included “classes” taught in some of the conference rooms of the Village; participation in Lasell College courses for which they met requirements; and courses offered through the “Lasell Institute for Learning in Retirement” (“LILR”). Lasell Villagers developed a customized “Individual Learning Plan” to guide their “educational” program. “Educational” activities were not such as might eventuate in obtaining an academic degree; residents were not graded on their educational work, even to the extent of “pass-fail”; and residents had wide-ranging choice in the selection of activities deemed “educational”, free of concentration or distribution requirements. Residents received credit toward the required number of hours not only for classroom attendance, but also preparation and homework time outside a group setting. Appellant failed clearly to identify the faculty of Lasell Village--the universe of “instructors” leading activities counted toward the “educational requirement”. Some activities appear to have been led by residents themselves, or itinerant speakers of unknown credentials.

A failure to log the desired number of “educational hours” has never resulted in expulsion from Lasell Village. The Residency and Care Agreement provides that an intentional failure to participate in the “Educational Program” for three consecutive terms, or one year, in the absence of medical certification of incapacity, would be required for termination from Lasell Village.
 Task forces composed of residents are responsible for monitoring participation in educational programming: “students” at Lasell Village would appear to be self-supervising in their “academic” progress. Lasell Village does not appear to utilize any academic sanctions short of expulsion.

Educational opportunities available to Lasell Village residents were notably eclectic, and stretched even a liberal understanding of formal “education” in the flexibility of the subject matter. Walking, playing bridge, reading newspapers, watching television news, and gardening are among the activities counted toward the “educational requirement” as appellant administered it. “Course” availability emphasized breadth rather than depth of subject matter: there were few opportunities in the Lasell Village curriculum for advanced study or specialization in particular fields.

Educational offerings at Lasell Village were largely restricted to the resident population. An exception was made for certain courses in the LILR, open to both Villagers and citizens of Newton. Some LILR courses were led by Village residents. Participation in LILR from outside the Village was very limited; non-resident participation seems to have peaked at approximately 20 in the year at issue and only selected courses were available to those outside the Village.  A fee of $50 a semester or $100 per year was required of non-Village residents to enroll in an LILR course, although fee waiver was possible. LILR courses were usually held in a single “classroom” at Lasell Village. These course offerings were not widely advertised or promoted to the elderly population of Greater Boston at large. 

Lasell Village appears to be different from other educational institutions in that there was no evidence that it turned out trained professionals, technicians, scholars, or the like, able to go on to make new and significant contributions to society by virtue of their acquired knowledge. The learning environment at Lasell Village seems, in effect, to have been hermetically sealed; the skills and knowledge inculcated there remained there. There was little or no academic cross-fertilization of other businesses, schools, or institutions in pursuit of a larger educational mission to benefit society.


Based on the foregoing, the Board concluded that the dominant purpose of appellant was to furnish residential living facilities, amenities, and continuing care services to senior citizens screened for ability to pay its substantial costs. Residents had exclusive occupancy of their units as tenants, and their privacy was as carefully protected as that of renters of leased premises generally.
 


To the extent Lasell Village engaged in “educational” programming, these activities were incidental to the major purpose of providing a continuing care residential community. Furthermore, appellant’s “educational” activities were administered so loosely and laxly as to fall short of the common understanding of an “educational” program. 

More precisely, the “educational” program offered an eclectic menu of non-strenuous life enrichment activities for resident senior citizens, largely without the structure and rigors of an educational institution. Familiar aspects of the educational process, like grades, faculty supervision, and passing or failure, were largely absent from Lasell Village’s operations. The educational “requirement” was so flexible in practice and scope as to be discretionary with individual residents. In sum, the “educational requirement” served as a unique marketing feature distinguishing appellant from other, competing CCRC’s. Any participation by non-residents in learning or instruction at Lasell Village, e.g. through the LILR, was minimal and incidential. Lasell Village was not an educational institution for purposes of G.L. c. 59, §5, Third.

There was no showing that Lasell Village provided any appreciable benefit to the population not residing there or attending courses under its aegis. The class of beneficiaries served by its operations was confined and definite.  Nor did Lasell Village help shoulder or lessen any obligations of government. Finally, appellant did not “occupy” the bulk of the subject premises, consisting of the Independent Living Unit space, to carry out “exempt” purposes, given that the units were effectively leased to residents. 

At the conclusion of appellant’s case, the appellee moved to dismiss, pursuant to General Electric Co. v. Board of Assessors of Lynn, 393 Mass. 591, 599 (1984), on the ground that the appellant failed to meet its burden of proof. Because appellant failed to make out a prima facie case for exemption under G.L. c. 59, § 5, Third, producing no substantial evidence to support findings of the elements of exemption, the Board allowed the appellee’s motion to dismiss and issued a decision for the appellee.

OPINION


The sole question presented was whether Lasell Village qualified for “exempt” status under G.L. c. 59, § 5, Third. All real property in the Commonwealth is subject to taxation “unless expressly exempt”. G.L. c. 59, § 2. “Exemptions are to be strictly construed against the taxpayer.” Jewish Geriatric Services, Inc. v. Board of Assessors of Longmeadow, 61 Mass. App. Ct. 73, 77 (2004).


“To qualify for the exemption, taxpayer organizations bear the burden of establishing ‘clearly and unequivocally’ [cite omitted] that they are ‘literary, benevolent, charitable or scientific institution[s] or temperance societ[ies] incorporated in the Commonwealth.’” Id., quoting Western Mass. Lifecare Corp. v. Assessors of Springfield, 434 Mass. 96, 101 (2001). Exemption from taxation is a matter of special favor or grace. It will be recognized only where the property falls clearly and unmistakably within the express words of a legislative command.’” Mahony v. Board of Assessors of Watertown, 362 Mass. 206, 215 (1972) (Cites omitted.) 


The social value of assisted living facilities is acknowledged, but does not, without more, support a finding of a charitable purpose. Jewish Geriatric Services, 61 Mass. App. Ct. at 77. Neither non-profit status nor federal recognition of exemption under the Internal Revenue Code suffices for proof of exempt status under G.L. c. 59, §5, Third. Id. See also Kings Daughters and Sons Home v. Assessors of Wrentham, 27 Mass. App. Tax Bd. Rep. 348, 359 (2002).


The organization seeking exemption must demonstrate that in “actual operation it is a public charity”. Western Massachusetts Lifecare, 434 Mass. at 102, quoting Jacob’s Pillow Dance Festival, Inc. v. Assessors of Becket, 320 Mass. 311, 313 (1946). A classic definition of charitable purposes sufficient for property tax exemption holds that 

A charity, in the legal sense, … [is] a gift, to be applied consistently with existing laws, for the benefit of an indefinite number of persons, either by bringing their minds or hearts under the influence of education or religion, by relieving their bodies from disease, suffering, or constraint, by assisting them to establish themselves in life, or by erecting or maintaining public buildings or works or otherwise lessening the burdens of government.

Boston Chamber of Commerce v. Assessors of Boston, 315 Mass. 712, 716 (1944), quoting Jackson v. Phillips, 14 Allen 539, 556 (1867).


Criteria dispositive of exempt status include “whether the organization serves ‘a sufficiently large or indefinite class so that the community is benefited by its operations’ [cites omitted] and whether the purported charity lessens a burden that would otherwise be assumed by the government.” Jewish Geriatric Services, 61 Mass. App. Ct. at 78, quoting Western Massachusetts Lifecare, 434 Mass. at 105-06. On the other hand, the Supreme Judicial Court has held that “selection requirements, financial or otherwise, that limit the potential beneficiaries of a purported charity will defeat the claim for exemption.” Western Massachusetts Lifecare, 434 Mass. at 104.

An educational purpose can qualify as “benevolent or charitable” in character, but the benefits of advancement of knowledge must be available to a large enough section of the public, and to both rich and poor. See Boston Symphony Orchestra v. Board of Assessors of Boston, 294 Mass. 248, 254-56 (1936). Moreover, education of the wider public must be the predominant, not an incidental, use of the property proposed for exemption. See Marshfield Rod & Gun Club, Inc. v. Board of Assessors of Marshfield, 25 Mass. App. Tax Bd. Rep. 338, 343 (1998). Accord Cummington School of the Arts, Inc. v. Board of Assessors of Cummington, 373 Mass. 597, 602-603 (1977). Educational benefits too confined in scope do not support a claim of exemption. See Marshfield Rod & Gun Club, 25 Mass. App. Tax Bd. Rep. at 343; Boston Chamber of Commerce, 315 Mass. at 718-19. See also Massachusetts Medical Society v. Assessors of Boston, 340 Mass. 327, 332 (1960)([“I]f the dominant purpose of its work is to benefit … a limited class of persons it will not be … classed [as charitable,] even though the public will derive an incidental benefit from such work.”)

Non-traditional educational methods and subjects may be consistent with a charitable purpose, but it would not be sufficient “merely … [to] furnish[] facilities for summer vacations for people interested in the arts.” Cummington School of the Arts, 373 Mass. at 602. Accord Jacob’s Pillow, 320 Mass. at 313. The organization must make a “contribution to education [as] its dominant activity”. Cummington School of the Arts, 373 Mass. at 603. Accord Springfield Y.M.C.A. v. Board of Assessors of Springfield, 284 Mass. 1, 8 (1933). A teaching institution, therefore, may, or may not, qualify as “charitable” depending on whether its operations fall within the statutory ambit of G.L. c. 59, §5, Third. See Jacob’s Pillow, 320 Mass. at 313.

A further requirement of exemption is that “real property of a corporation with charitable purposes [must be] occupied by the corporation for such purposes.”  Harvard Community Health Plan, Inc. v. Board of Assessors of Cambridge, 384 Mass. 536, 541 (1981). “Charitable organizations operating residences generally have not been found to occupy their properties if residents enjoy the legal protections of tenancy, such as the right to exclusive possession of the unit and legal protection under landlord/tenant laws.” Kings Daughters & Sons, 27 Mass. App. Tax Bd. Rep. at 361.


In Kings Daughters & Sons, 27 Mass. App. Tax Bd. Rep. at 361, and Jewish Geriatric Services, Inc. v. Assessors of Longmeadow, 27 Mass. App. Tax Bd. Rep. 311 (2002), aff’d 61 Mass. App. Ct. 73 (2004), claims of exemption by CCRC’s were denied because the organizations were deemed not to occupy independent living units used as residential dwellings. The Board in Kings Daughters & Sons, 27 Mass. App. Tax Bd. Rep. at 362, stressed that “[e]ach unit has all the amenities of a private residence, including locks on the doors, full bathrooms, and complete cooking facilities.” Such units where residents enjoy exclusive possession and privacy rights are occupied by the residents, as tenants, not the CCRC.


Against the background of these governing legal principles, appellant’s reach for exempted status must fail. First, this case is controlled by Western Massachusetts Lifecare and Jewish Geriatric Services: simply, and fatally, Lasell Village “was not operated as a charitable endeavor in that it did not benefit a sufficiently inclusive section of the community.” 61 Mass. App. Ct. at 76. Only the very affluent could afford to live at Lasell Village and enjoy its decidedly upscale amenities, including the “educational” life-enrichment activities program. Those of limited or modest means were shut out altogether.  

Furthermore, the Board follows its precedents in Kings Daughters & Sons, 27 Mass. App. Tax Bd. Rep. at 361, and Jewish Geriatric Services, Inc. v. Assessors of Longmeadow, 27 Mass. App. Tax Bd. 311 (2002) to conclude that, on virtually identical facts, Lasell Village does not occupy the bulk of the property at issue for exempt purposes, where residents are in effect tenants in exclusive possession of their independent living units.


Appellant’s case failed to sustain its claim for exemption where the operations of Lasell Village failed even colorably to address required elements of G.L. c. 59, § 5, Third. 

The Board accordingly allowed appellee’s motion to dismiss under General Electric, 393 Mass. at 599, and issued its decision for the appellee.








APPELLATE TAX BOARD







By:_______________________________







    Donald E. Gorton, III, Member

A true copy,

Attest:______________________________



   Assistant Clerk of the Board

� The original conception of Lasell Village was simply a CCRC. Difficulties with a zoning requirement for “educational use” led to the addition of the “education” component.


� The Restated Articles of Organization recited a purpose “[t]o develop and provide, in cooperation with Lasell College and other educational institutions, residential and non-residential educational programs for elderly persons;…” The Educational Services Agreement, on the other hand, states that Lasell “Village is in the business of operating a continuing care retirement community on the campus of [Lasell] College; and … one purpose of the Village is to provide educational and related services to its residents”. The test for exemption under G.L. c. 59, §5, Third looks beyond the recitation of organizational purposes, to “the objects which [the entity] serves and the method of its administration … that is ‘upon its purposes declared and the work done.’” Assessors of Boston v. Boston Pilots’ Relief Society, 311 Mass. 232, 237 (1942)(Cite omitted).


�   In certain circumstances the Residency and Care Agreement gives Lasell Village staff a right of entry into private units, while at the same time recognizing residents’ “right to privacy”.


� The educational requirement entails a little over an hour a day of “educational” work, and could hardly comprise a resident’s primary day-to-day activity.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                           


�  There was no evidence that this clause has ever been invoked against any resident of Lasell Village.


�  Comparable privacy could not be assured at Lasell House, so the Board does not find this 44-bed facility to have been occupied by “tenants”.


� Still less do zoning law definitions afford authoritative guidance in interpreting the tax exemption statute. See generally Assessors of Dover v. Dominican Fathers Province of St. Joseph, 334 Mass. 530, 536 (1956).


�  While appellant does appear to occupy Lasell House, the skilled care nursing facility is too small an area to upset the finding that Lasell Village is substantially occupied by its residents.
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