	
	COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108  617-292-5500

	
	


PAGE  

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION







October 25, 2012 
_______________________


 
In the Matter of




OADR Docket No. 2011-039
Renata Legowski




Otis   
  
  

 

_______________________


RECOMMENDED FINAL DECISION


The Petitioners, Leonard and Kurt Alexander and Daniel and Linda Ciejek, appealed a Simplified Waterways License issued by the Western Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) to the applicant Renata A. Legowski (“Legowski” or “the Applicant”) for a proposed dock on Otis Reservoir (the “Reservoir”), a Massachusetts Great Pond
 that straddles the towns of Otis and Tolland.  The License was issued pursuant to G.L. c. 91 and 310 CMR 9.00, et seq. (“Waterways Regulations”), specifically 310 CMR 9.10.  

The Petitioners claim that the License contravenes the Waterways Regulations because the proposed dock will significantly interfere with (1) rights of navigation and passage over and through the water and (2) their rights to approach their properties from the water.  Petitioners also claim that the Applicant’s project was not eligible for a simplified license under 310 CMR 9.10 because the proposed dock is not “accessory to a residential use.”  

Soon after the appeal was filed, the Applicant filed a Motion to Dismiss for Petitioners’ Lack of Standing on the basis that the Petitioners were not persons aggrieved.  The Department did not support the Motion to Dismiss, believing that Petitioners “just barely” had standing.  I took the issue under advisement and conducted an adjudicatory hearing on the merits.  
At the hearing, Legowski testified on her own behalf.  Anna Peters, Ms. Legowski’s sister, also testified for the Applicant.  Testifying for the Petitioners were Leonard Alexander and Linda Ciejek.
  Jeremiah Mew testified for the Department.  Mew has been an environmental analyst at MassDEP since 1988 in the Wetlands and Waterways Program of the Bureau of Resource Protection.  He reviewed the Applicant’s license application and recommended approval in this case.

Based upon the record and applicable law, I find that the Petitioners have standing.  I find, however, that a preponderance of the evidence shows that the License complies with the Waterways Regulations with respect to rights of navigation and free passage over and through the water and the private right to approach littoral property.  The record also shows that the dock will be accessory to a residential use.  

The hearing revealed that there was some uncertainty regarding the dock’s placement.  To address any discrepancies between the testimony at the hearing and the License as issued, I recommend that the License be issued with an additional condition, discussed below, to clarify the dock’s approved location and reduce the potential for interference with the right of free passage over and through the water.  

BACKGROUND

Legowski applied for a Simplified Waterways License under 310 CMR 9.10, for a dock on Prince Island in the Reservoir.  The Reservoir covers approximately four to five square miles.  Alexander Testimony.
  Prince Island lies just off the Reservoir shore.  It is approximately one-half acre in size and connected to the shore by a foot bridge, approximately fifty feet long.  There are no residences on the island and the only structures consist of approximately twelve docks extending into the Reservoir from the southern, western, and northwestern shores.  Alexander PFT, p. 2.  Legowski owns real property in South Hadley, MA, and Blandford, MA.  The Blandford property is in an area known as “Island Acres,” which is about a five minute walk from the proposed dock’s location.  During the warmer months of the year, Legowski resides periodically on the Blandford property in a camper/trailer that remains at the property throughout the year.  Legowski PFT.  

The dock is proposed as an L-shaped structure approximately 206 square feet
 in size, located 30 feet from the nearest dock, and extending 35 feet from the shore into a shallow area of the Reservoir.  See License Application, Appendix C.  The proposed dock will project from the north side of the island towards the north. The end of the proposed dock will be approximately 100 feet due-west of the Petitioners’ docks, which lie to the east of the proposed dock on the shore of the Reservoir.  Alexander PFT, p. 3.  The Ciejek and Alexander docks project from the shore of the Reservoir towards the west.
  The shallow area in the vicinity of the proposed dock is occasionally used for swimming by the Ciejeks and their extended family.  Ciejek PFT, ¶ 17.   Ciejek Testimony; Applicant’s Ex. C, Picture #1.  The water depth around the north/northeast side of the island is relatively shallow, estimated by Ciejek to be approximately 2 feet deep.  Ciejek Testimony.  The area immediately adjacent to the proposed dock is a “sandy beach” and cove area, about 10 feet wide, originating from the shore of Prince Island and extending for approximately 50 feet into the Reservoir.  Alexander Testimony.  Petitioners use, and allege that the general public also uses, the entire shallow area for swimming, walking along the bottom, and navigating.  Ciejek Testimony; Alexander Testimony; Pet. First Amended Notice of Claim.  
 

Burden of proof 

As the party challenging the Department’s decision to grant the permit, Petitioners had the burden of going forward by producing credible evidence in support of their position.  Matter of Pioneer Valley Energy Center, LLC, Docket No. 2011-010, Recommended Final Decision (September 23, 2011), adopted by Final Decision (November 9, 2011).  Upon meeting this requirement, the ultimate resolution depends on where a preponderance of the evidence lies.  Id.
“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

The relevancy, admissibility, and weight of evidence that the parties seek to introduce are governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2):

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.   Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .”
DISCUSSION

I.
The Petitioners Have Standing
The Waterways Regulations at 310 CMR 9.17(1) provide that “any person aggrieved by the decision of the Department to grant a license or permit” “shall have the right to an adjudicatory hearing concerning [this] decision….”
  A person aggrieved is one “who, because of a decision by the Department to grant a license…, may suffer an injury in fact, which is different in kind or magnitude, from that suffered by the general public and which is within the scope of the public interests protected M.G.L c. 91 and c. 21A.”
  310 CMR 9.02.  

To show aggrievement, the petitioner must demonstrate a possibility of the alleged injury.  The possibility must be more than an “allegation of abstract, conjectural, or hypothetical injury.”  Matter of Crane, Docket No. 2008-100, Recommended Final Decision, (March 30, 2009), adopted by Final Decision (April 18, 2009) (petitioners opposing draft license for applicant’s proposed pier were granted standing based on allegation of injury to navigation and water-based activities).  This requirement is analogous to a pleading rule, whereby a petitioner’s assertions are assumed to be true.  See Matter of Town of Hull, Docket No. 90-168, Final Decision (July 26, 1995).  

Petitioners who allege injury to public rights of navigation and/or passage through the water have been conferred standing when, by virtue of the proximity between a proposed structure and petitioners’ activity that is a protectable interest, there exists the possibility for interference with such activity.  See Matter of Abdelnour, et al., Docket No. 88-138, Memorandum Decision and Order on Motion to Substitute Petitioners (November 21, 1991), (petitioners were aggrieved because they navigate in the area where a proposed pier would be and alleged that the pier would make navigation “impossible” due to site’s geographical characteristics);  Matter of Crane, supra. (petitioners were aggrieved because the proposed pier would “impinge” upon petitioners’ alleged swimming and boating activities);  Matter of Lipkin, Docket No. 92-043, Final Decision (December 22, 1995) (petitioners were aggrieved by the potential proximity of a proposed pier to petitioners’ use of their mooring location, a navigational interest).  In contrast, standing has not been conferred when a petitioner fails to make apparent or claim that a proposed dock will be “in any way a physical barrier” to petitioner’s littoral access route or would interfere with petitioner’s right to navigate.  Matter of Glicksman, Docket No. 2008-099, Recommended Final Decision (September 26, 2008), adopted by Final Decision (September 29, 2008).
Here, the Petitioners allege more than a “generalized or undifferentiated public interest in the subject matter of the adjudicatory appeal.”  Matter of Glicksman, supra.  Petitioners assert that the area where the dock is proposed to be built is already heavily congested.  The Alexanders use the Reservoir for recreational purposes on almost a daily basis—swimming and boating.  They have two single kayaks and a twenty-four foot pontoon boat.  Alexander PFT, p. 2.  They claim the dock will make it difficult to navigate to their property.  The Ciejeks use the Reservoir for swimming, fishing, and boating.  Ciejek PFT, p. 2.  They swim frequently in the area of the proposed dock.  They own a twenty-foot speed boat, a twenty-four foot pontoon boat, and two jet skis.  They use the Reservoir three to four days per week when the weather is warm.  Ciejek PFT, p. 2.  They claim that the addition of the dock will exacerbate boat traffic issues, affecting Petitioners’ use of the Reservoir in that particular area by limiting the space available for navigation and passage over and through the water.  Pet. First Amended Notice of Claim and Ex. A3.  The Petitioners assert that the proximity of their docks to the proposed dock will interfere with Petitioners’ use of the area for swimming and access to the waterway and their properties.  Pet. First Amended Notice of Claim, Ex. A3 and A4.  

The Petitioners have identified more than a hypothetical injury to their protected interests of swimming, navigation, and right to approach their littoral properties.  As such, Petitioners are conferred standing, in accord with Matter of Abdelnour, et al., Matter of Crane, and Matter of Lipkin.  See also Matter of Pamet Harbor Yacht Club, Inc., Docket No. 98-093, Decision and Order on Motion to Dismiss (January 29, 1999) (petitioners’ claim of injury to public navigation rights was an individual injury sufficient to support aggrieved person status).
II.
The Dock Is Accessory To Residential Use Under 310 CMR 9.10
The Petitioners contend that the proposed dock is in noncompliance with 310 CMR 9.10(1), which provides in pertinent the following:

(1) Projects Eligible for Simplified Procedures. Notwithstanding other procedural provisions of 310 CMR 9.00 to the contrary, the procedural standards of 310 CMR 9.10 shall apply to the licensing of certain small-scale structures by the Department. An application for a license under 310 CMR 9.10 may be submitted only for a project consisting entirely of a dock, pier, seawall, bulkhead, or other small-scale structure that is accessory to a residential use or serves as a noncommercial community docking facility, provided that: . . . (emphasis added)

The Waterways Regulations do not define "accessory to a residential use."  The phrase should therefore be given its common, ordinary meaning. Matter of Rinaldi, Docket No. 2009-060, Recommended Final Decision (September 16, 2010), adopted by Final Decision (October 13, 2010).  In this context, “accessory” is commonly understood as “a thing of secondary or subordinate importance,” “an object or device not essential in itself but adding to the beauty, convenience, or effectiveness of something else.”  Id.  “Accessory” is also defined as “a thing that can be added to something else in order to make it more useful, versatile ….”  New Oxford American Dictionary, 3rd ed., 2010.  It can be used to describe something because it is known for being something “subsidiary or supplementary” to something else.  Id.  
I find that the dock qualifies for the simplified procedures application because it is accessory to Legowski’s residential use of her Blandford property.  It is less than a five minute walk from where Legowski frequently resides during the warmer months in Blandford.  The dock adds to the usefulness, versatility, and convenience of the Blandford property, just as the dock in Matter of Rinaldi.  See Matter of Rinaldi, supra.  (dock on vacant land that was short walk to separate residence was accessory to residential use).
The Petitioners allege that the dock is not “accessory to a residential use” for two reasons: (1) Legowski does not maintain either her primary residence or a permanent dwelling at her Blandford property, rendering ineligible the Blandford property’s consideration for the requirement of “residential use,” and (2) Legowki’s residence in South Hadley is not within “close physical proximity” sufficient to qualify the dock as “accessory.”  The Department, on the other hand, asserts that the dock is eligible for the simplified procedures application under 310 CMR 9.10 because, under a plain language reading of the regulation, the dock is associated with a residential use of property and because the dock itself will not be used for commercial purposes.  Department’s Final Brief, pp. 11-12.  The Department notes that there are no actual residences on Prince Island, but most – if not all – docks are used by families with residences elsewhere.  Mew PFT; Department’s Final Brief, p. 11.  Mew adds that he interprets “accessory to a residential use” by distinguishing such use from commercial use: if the use is not commercial, then it is residential.  Mew PFT; Mew Testimony; see Department’s Final Brief, pp. 11-12.  

The Petitioners’ argument is not persuasive.  A common understanding of “residential” describes something that is “designed for people to live in … [it is something] concerning or relating to residence.”  New Oxford American Dictionary, 3rd ed., 2010.  The regulations do not limit “residential use” in any way, such as requiring it to be a primary residence or a permanent, fixed structure.  Legowski’s decision to reside at the property only part of the year does not alter the fact that it is a residence. 
  See e.g. Horvitz v. Commissioner of Revenue, 51 Mass. App. Ct. 386, 393, 747 N.E.2d 177, 183 (2001) (person may reside in one place part of the year and have a domicile, permanent residence, in another).

Here, the Applicant and her family use the Blandford property in ways one would typically use a summer or camp-like residence--for eating, recreating, and sleeping.  Legowski PFT; Respondent’s Closing Statement, p. 7.  Based on such use, I find that the Blandford property is a residential use and the dock, located only a five minute walk away, is accessory to it.  The dock “adds” to the Blandford property by making the property “more useful;” it allows increased and convenient recreational activity on the Reservoir.  The dock is a “supplemental” structure to the property, of which Applicant makes residential use, in that it adds another quality to the property.  Moreover, and consistent with the Chapter 91 which authorizes a “noncommercial small-scale dock,” the dock will not be used commercially.  There is no evidence in the record that the proposed structure will be anything but accessory to residential usage, such as accessory to a commercial or other non-residential interest.  In summary, I find that Applicant’s application was properly processed as a simplified license application under 310 CMR 9.10 because their noncommercial, small-scale dock is accessory to a residential use.
 
III.
The Dock Will Not Significantly Interfere With The Petitioners’ Littoral Rights

The Petitioners contend that the proposed dock will interfere with their travel in the lake to and from their property in noncompliance with 310 CMR 9.36(2), which provides in pertinent part the following:

(2) Private Access to Littoral or Riparian Property -- The project shall not significantly interfere with littoral or riparian property owners' right to approach their property from a waterway, and to approach the waterway from said property, as provided in M.G.L. c. 91, § 17. In evaluating whether such interference is caused by a proposed structure, the Department may consider the proximity of the structure to abutting littoral or riparian property and the density of existing structures. In the case of a proposed structure which extends perpendicular to the shore, the Department shall require its placement at least 25 feet away from such abutting property lines, where feasible.  (emphasis added)

A significant interference must be greater than a mere inconvenience or increase in difficulty in access.  See Matter of Abdelnour, Docket Nos. 88-138, 88-358, 88-359, 88-360, 88-361, 90-270, Final Decision: Part I (November 22, 1994) (it is not a significant interference to the right to approach one’s littoral property when a proposed pier would cause an abutting property owner to make one additional tack with a sailboat);  Matter of Squeek Realty Trust, Docket No. 2008-137, -138, -140, & -141, Recommended Final Decision (July 2, 2010), adopted by Final Decision (July 7, 2010) (“[d]ifficulty in docking a recreational boat does not … equate to being totally cut off from water access to one’s property.”).  Significant interference must be supported by evidence greater than anecdotal or conclusory statements.  Matter of Squeek Realty Trust, supra.
Here, there was no testimony that the proposed dock, approximately 100 feet from both the Ciejek and Alexander docks,
 would significantly interfere with Petitioners’ right to approach their littoral property.  In fact, cross examination of the Petitioners revealed that when they are accessing their docks they generally do not navigate their vessels close to the area of the proposed dock; they tend to use the deeper channel to the north of the shallow area and the proposed dock to access their docks.  At most, Ciejek and Alexander alleged that there may be general difficulty in approaching their respective properties during severe storms.  See Ciejek Testimony; Alexander Testimony.  This is because they fear that the wind and the waves may possibly push their vessels approximately sixty feet from the deeper channel where they normally navigate into the shallower water and then into the proposed dock.  See Exhibit F (showing approximate distance to deeper channel).  But they testified that they purposely do not navigate in such weather.  Moreover, the possible difficulty in approaching one’s property during atypical weather conditions is not a “significant interference.”  See Ciejek Testimony; Alexander Testimony.  In fact, the dock itself is a small part of the shallow area that the Petitioners’ try to avoid when navigating to and from their docks.  There was no evidence that the placement of the proposed dock itself would significantly impact this approach or increase the difficulty such that these littoral property owners would be significantly impaired from accessing  their properties.  In fact, Petitioner Ciejek admitted that passing in between her dock and Applicant’s proposed dock, more than 100 feet apart, in a boat with a 6-8 foot beam, will not be a problem.  Ciejek Testimony. 

Thus, I find that a preponderance of the evidence shows that the proposed dock will not significantly interfere with the rights of littoral property access for the Petitioners. 

IV.
The Dock Will Not Significantly Interfere With Public Rights Of Navigation Or Free Passage Over And Through The Water

Navigation.  Under 310 CMR 9.35(2)(a) a proposed project “shall not significantly interfere with public rights of navigation….”  Significant interference exists in specific, enumerated instances, including through the creation of waterborne traffic that will substantially interfere with other water borne traffic and when the public’s ability to pass freely upon the waterway is impaired in “any other substantial manner.”  310 CMR 9.35(2)(a)1.; 310 CMR 9.10(2); see Matter of Stanley A. Sylvia, Docket No. 95-110, Final Decision (February 4, 1997).  The fact that the interference must be significant implies that lesser interference is tolerated.  Matter of Finova Capital Corp., Docket No. 93-040, Final Decision (January 30, 1996).

In determining whether interference is significant, the Department may consider whether and the degree to which the interference is experienced by the public in general or a single abutter, and the “difficulty in adjustments [to a vessel’s course] by existing users.”  Matter of Oliveira, Docket No. 2010-017, Recommended Final Decision (January 7, 2011), adopted by Final Decision (January 7, 2011), citing Matter of Stanley A. Sylvia, Docket No. 95-110, Final Decision (February 4, 1997).  In other words, measuring the significance of interference may include an examination of who is experiencing the interference, the expected frequency of the interference, and the extent or type of the interference.  For example, merely having to navigate around a dock is not significant interference, particularly when the dock is an impediment to just one abutting property, and such property owner has an alternative navigation route.  See Matter of Stanley A. Sylvia, Docket No. 95-110, Final Decision (February 4, 1997) (pier blocked access route to waterway for one neighboring property owner, but owner had viable alternative route of access).  On the other hand, significant interference has been shown when there was evidence that a significant number of boating trips, taken by both residents and the general public, would be impeded by a proposed pier more than 200 feet in length.  Matter of Oliveira, Docket No. 2010-017, Recommended Final Decision (January 7, 2011), adopted by Final Decision (January 7, 2011).   

Here, there was very little evidence offered to establish that there is frequent navigation occurring in the area where the dock is proposed.  In fact, the area is not frequently navigated because it is very shallow and a safe, deep channel for navigation lies only sixty to ninety feet off the end of the dock.  Navigation proximate to the proposed dock is hindered because of the surrounding shallow waters, requiring vessel operators to use great care.  Ciejek PFT, ¶ 19.    Thus, it is generally undisputed that there is relatively infrequent navigation by boats in the actual area where the dock is proposed, and only occasional navigation by kayakers or paddle boaters throughout the entire shallow area, who could easily navigate around the dock.
  Alexander Testimony; Ciejek Testimony; Legowski Testimony.  Ciejek testified that some vessels can and do navigate in the entire shallow area, where swimming takes place, but that they “have to be very careful.”  Alexander testified that the area where the dock is proposed to be located is shallow, primarily used for swimming and, recently, a single boat’s mooring site.  Alexander Testimony.  Finally, unlike in Matter of Oliveira, there was no evidence that a large number of trips are taken by both residents and the general public navigating in this area.  At most, it was only clear that the Ciejeks and Alexanders, proximately located property owners, may potentially be inconvenienced during severe storms.  

Alexander and Ciejek testified that they are concerned that the dock will lead to increased vessel traffic which will “cause an increase in congestion in the navigable space . . . which in turn is expected to make it more difficult for boat operators to navigate safely in that area.”  Alexander PFT, p. 3; Ciejek PFT, ¶ 21.  Ciejek testified that she has observed other members of the public navigating vessels and swimming in the area of Prince Island.  Ciejek PFT, p. 2, ¶ 16.  The Petitioners’ position is unpersuasive.  The License only permits one boat to be tied to the dock.  Legowski intends to tie only a single boat at the proposed dock—a twenty-seven foot long, eight foot wide power boat.  Further, she testified that since 2010 they have used the area where the dock will be, mooring boats and other vessels.  Thus, the license will not cause them to increase their usage of watercraft in the area.  Legowski PFT, p. 3.
There was also scant evidence showing that the physical extent or type of interference would be significant.  On the contrary, the potential for interference with navigation from the actual placement of the dock appears to be quite low.  In fact, vessels generally navigate sixty to ninety feet from the end of the proposed dock and avoid getting closer because the surrounding water is shallow.  Legowski Testimony.  Petitioner Ciejek’s testimony confirmed this when she stated that she “tries to go out where it’s deeper” when navigating in this portion of the Reservoir.  Ciejek Testimony; Pet. Hearing Exs. 2 & 9.  Ciejek noted that when she navigates from her dock, she generally heads in a north and northwesterly direction from her property.  Ciejek Testimony, Pet. Hearing Exs. 2 & 9.  Alexander noted that he must travel primarily west and northwest from his dock/property to access the Reservoir.  Alexander Testimony;  Petitioner’s Hearing Ex. 2.  Notably, neither Petitioners’ navigation routes intersect the location of the proposed dock.  Alexander Testimony;  Ciejek Testimony;  Pet. Hearing Ex. 2, 9.  Petitioners failed to present evidence as to how the dock, located outside of the area where they typically navigate, would interfere with navigation for the public generally. 

Briefly, as to Petitioner Ciejek’s related concerns that Applicant would tie her boat to the end of the proposed dock, thereby acting to “extend the area” of use and impede navigation in the deeper channel, the License specifically prohibits Legowski’s moored watercraft from blocking or impeding navigation.  See License, Condition 10d.  Should this occur, the Department can, within its discretion, take enforcement action.  See Matter of Sullivan, Docket No. WET-2011-013, Recommended Final Decision (May 31, 2011), adopted by Final Decision (June 22, 2011).
In summary, a preponderance of the evidence shows that the proposed dock will not significantly interfere with public rights of navigation and I find that the License comports with 310 CMR 9.35(a). 

 Free passage over and through the water.  Under 310 CMR 9.35(2)(b) a proposed project “shall not significantly interfere with public rights of free passage over and through the water…. Such rights include the right to float on, swim in, or otherwise move freely within the water column without touching the bottom, and, in Commonwealth … Great Ponds, to walk on the bottom.”  The regulations do not specify how to assess the level of interference to determine its significance.  In light of this, it is appropriate to consider various factors, including the amount of area being interfered with, the type and frequency of such interference, the ease with which the alleged interference can be avoided, and whether the interference is experienced by a single abutter or the general public as a whole.  I find that a preponderance of the evidence shows that the public right to free passage over and through the water will not be significantly interfered with by the proposed dock.  


The area currently and historically used for swimming and walking along the bottom includes the sandy beach access area and the shallow waters surrounding Prince Island up to the shoreline in front of the Ciejek and Alexander properties (the “fan shape” area).  See Ciejek Testimony (for description of the use in the area); Alexander Testimony (regarding swimming access area); Legowski Testimony (regarding swimming area); Peters Testimony (regarding swimming area).  The general testimony from Alexander and Legowski, coupled with Ciejek’s specific testimony about the area, clarified that the entire swimming area is quite large, and considerably larger than just that area directly in front of and including the sandy beach. The dock will occupy a very small fraction of the larger area used by swimmers.  The swimming area extends out from Prince Island in the vicinity of the proposed dock by at least 50 feet. Based upon the testimony at the hearing and the exhibits in the record, it appears that the dock will occupy less than 5% of the entire swimming area.  There will still be access to the area from the shore and the water.  Alexander Testimony.  Although swimmers may have to walk or swim around the short dock and the boat tied to it, there is no evidence that this will be a significant interference.      

There was testimony that the shallow area as a whole is a relatively popular swimming location for neighboring dock and property owners.  Alexander Testimony; Ciejek Testimony; Legowski Testimony; Peters Testimony.  However, Petitioners failed to show with specificity how the proposed dock will actually cause significant interference with rights of passage through the water, other than by its displacement of a relatively small area that is currently available for such use.  And, as contemplated by the regulations, merely having to share the use of a waterway does not equate to significant interference.  See 310 CMR 9.35(1). 

Another constraint on “free passage” consistent with case law, Matter of Oliveira, Docket No. 2010-017, Recommended Final Decision (January 7, 2011), adopted by Final Decision (January 7, 2011), and identified by Petitioners includes the potential for conflicts between motorboats and swimmers.  See Alexander Testimony; Ciejek Testimony.  Petitioners were especially concerned with the potential for such conflicts in the area of the sandy beach, where swimmers often access the Reservoir.
  Alexander Testimony; Ciejek Testimony.  This concern was justifiable based upon the lack of clarity regarding the actual planned placement of the proposed dock in relation to the sandy beach access area and the nearest adjacent dock on Prince Island.  See License Application and Applicant’s Ex. F. 

The License Application and Legowski’s testimony at the hearing indicates that the proposed dock will be located thirty feet
 from the nearest existing dock protruding from Prince Island.  License Application.  The evidence also indicates that the proposed dock will be a backwards “L” shape, with its left-most corner extending from the northeast edge of the sandy beach access area.
  Compare License Application, Appendix C with Applicant’s Ex. F.  
The proposed thirty foot distance from the nearest dock, however, is at odds with the representation that the proposed dock will also extend from the shore at the northeastern edge of the sandy cove area.  See Legowski Testimony and License application; Respondent’s Closing Brief, pp. 4-5.  A thirty foot separation from the nearest dock would instead cause the dock to extend roughly from the middle of the sandy cove area, rather than from the northeastern edge of the sandy cove area, as depicted.  See id.; compare License Application, Appendix C with Applicant’s Ex. F.  Exhibit F specifically shows that a thirty-foot separation from the nearest dock would place the proposed dock in the middle of the sandy cove.  Therefore, to be consistent with the apparent intent of the approved application and License the dock should be placed at the northeastern edge of the cove area, as depicted in the application, even if that is greater than thirty feet from the nearest dock.  This furthers the intent of locating the dock on the northeastern edge of the sand swimming area and reducing the potential for conflicts between motorboats and swimmers. 

In summary, the evidence indicates that the presence of the proposed dock may be an inconvenience to swimmers and those walking along the bottom.  However, a preponderance of the evidence shows that there will not be a significant interference with the public right to pass freely over and through the water and to walk along the bottom.  Thus, I find that the License complies with the Regulations so long as the placement of the dock accords with the above recommended condition.
CONCLUSION

In conclusion, although the Petitioners have standing, a preponderance of the evidence shows that: (1) the proposed dock will be accessory to residential use and (2) the License complies with the Waterways Regulations with respect to rights of navigation and free passage over and through the water and the private right to approach littoral property.  The hearing revealed that there was uncertainty regarding the dock’s placement.  To address any discrepancies between the testimony at the hearing and the License as issued, I recommend that the License be issued with an additional condition to clarify the dock’s approved location and reduce the potential for interference with the right of free passage over and through the water.  To be consistent with the apparent intent of the approved application and License the dock should be placed at the northeastern edge of the cove area, as depicted in the application, even if that is greater than thirty feet from the nearest dock.  This furthers the intent of locating the dock on the northeastern edge of the sand swimming area and reducing the potential for conflicts between motorboats and swimmers. 

NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.

Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  

Date: __________




__________________________








Timothy M. Jones
Presiding Officer
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� See Great Ponds of Massachusetts According to Study by DEP/Waterways Regulation Program, July 12, 1996, Rev. Oct. 17, 2007, available at http://www.mass.gov/dep/water/resources/greatpon.pdf.  A Massachusetts Great Pond is any pond in the Commonwealth that “contained more than ten acres in its natural state…. [L]and below the natural low water mark is held by the Commonwealth in trust for the public….”  310 CMR 9.02.  As a Great Pond, certain activities, including building a dock, are subject to DEP’s jurisdiction.  See 310 CMR 9.04-9.05.   


� Both Kurt Alexander and Daniel Ciejek submitted pre-filed direct testimony.  However, neither were made available for cross-examination at the hearing.  As a result, their pre-filed testimony (“PFT”) was stricken from the record and I did not consider it in issuing this Recommended Final Decision.  Citations to Ciejek PFT therefore refer only to Linda Ciejek’s testimony; citations to Alexander PFT refer only to Leonard Alexander’s testimony.   


� References to testimony elicited at the hearing on cross-examination or re-direct will be indicated by citing the witness’ name followed by “Testimony.”





� This approximation was made by an examination of the drawing submitted by Legowski as part of the Simplified Waterways License Application, Appendix C.  The dock’s specifications are 35 feet long by 5 feet wide on the vertical portion of the “L” to the top of the horizontal portion of the “L,” roughly 155 sq. feet.  The horizontal portion of the “L” at 8 feet wide by 6.4 feet long (approximated by using the available scale) is roughly 51 sq. feet, for a total approximate area of 206 sq. feet.





� The Department assessed this distance to be approximately 130 feet.  Mew PFT.  Legowski estimated the distance to be slightly more than 100 feet. Respondent’s Memorandum On Standing, Ex. A, Picture 1; Legowski Testimony.  Ciejek estimated that the proposed dock will be approximately 100 feet from the end of her dock.  Petitioner Alexander supposed that the proposed dock would be located approximately or “not quite one-hundred feet” from the end of his dock.  On the basis of this variable testimony, I will use the more conservative estimate of approximately 100 feet between the proposed docks and the existing docks of Ciejek and Alexander.


 


� The person aggrieved must have also “submitted written comments within the public comment period.”  310 CMR 9.17(1)(b).  There is no dispute here that Petitioners submitted written comments during the requisite period. 





� There is no dispute here as to whether the interests sought to be protected are within the scope of c. 91 and the Waterways Regulations.  See G.L. c. 91 §17; 310 CMR 9.36(2); 310 CMR 9.35(2)(a)-(b).


� Since the use of the Blandford property qualifies as an accessory residential use, it is unnecessary to address the Petitioners’ argument that the dock would not be accessory to Legowski’s residential use of the South Hadley property because it is located approximately thirty-five miles from the proposed structure.  See Petitioners’ Reply Brief, p. 1.  Likewise, it is unnecessary to address MassDEP’s argument that a use that is non-commercial is generally considered to be accessory to a residential use regardless of the proximity of the residence to the dock. 





� The Petitioners suggest that Legowski’s use of a camper for residential use may be prohibited by Blandford’s residential zoning requirements.  There is, however, no jurisdiction in this appeal to consider the extent of compliance with those zoning laws.


� See supra, n. 5. 


� As noted in Oliveira, “[t]he public trust interest of navigation by the users of small craft is not discounted or diminished by either vessel size or maneuverability.”  Matter of Oliveira, p. 16. 


� Though not a part of this appeal, I acknowledge Petitioners’ general concerns with accessing Prince Island, partially public property, from the waterway.  I draw to Petitioners’ attention that in accordance with public rights of on-foot passage in Great Ponds and public pedestrian access along or to the water’s edge, see 310 CMR 9.35(3)(b)2 and (4)(a), the Department requires signage to inform the public of its access rights.  See License, Condition 1. 


� Measured from the Reservoir-end of each dock, and concerning the distance between the two nearest corners of the existing dock and the proposed dock.  See License Application, Appendix C. 





� Photographic evidence referred to in the hearing shows that the adjacent existing dock on Prince Island is a forward facing “L” shape, contrary to the depiction in the License Application.  
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