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RECOMMENDED FINAL DECISION
INTRODUCTION

In this appeal, Donald W. Moncevicz (“the Petitioner”) challenges a Water Quality Certification (“WQC”) that the Southeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to Edward LeNormand (“the Applicant”) on May 22, 2015 pursuant to Section 401 of the federal Clean Water Act, 33 USC 
§ 1341(a)(1); the Massachusetts Clean Waters Act, G.L. c. 21, §§ 26-53; and the Massachusetts Water Quality Certification Regulations, 314 CMR 9.00.  The Department issued the WQC in connection with the Applicant’s proposed construction of a single family home, driveway, culvert, retaining wall, walkways, and utilities (“the proposed Project”) in several wetlands areas at 35 Rockaway Avenue in Hull, Massachusetts (“the Property”), specifically Coastal Bank, Land Subject to Coastal Storm Flowage (“LSCSF”), Bordering Vegetated Wetlands (“BVW”), and the 100 foot Buffer Zone to Coastal Bank and BVW.  WQC, at p. 1.
  The Department issued the WQC after determining that “there is reasonable assurance [that] the proposed project will be conducted in a manner which will not violate applicable water quality standards [at 314 CMR 4.00]
 and other applicable requirements of state law.”  Id.  
Under 314 CMR 9.10 certain parties may file an administrative appeal challenging the Department’s grant of a WQC, including “any person aggrieved by the decision who has submitted written comments [to the Department] during the public comment period” on a party’s request for a WQC.  314 CMR 9.10(1)(b).  The regulations define a “person” as “[a]ny agency or political subdivision of the Commonwealth or the federal government, public or private corporation or authority, individual, partnership or association, or other entity, including any officer of a public or private agency or organization.”  314 CMR 9.02 (emphasis supplied).  An “aggrieved person” is defined as:
any person who, because of a 401 Water Quality Certification by the Department, may suffer an injury in fact, which is different either in kind or magnitude from that suffered by the general public and which is within the scope of the interests identified in 314 CMR 9.00.
Id.  
The provisions of 314 CMR 9.10(3)(b) require a party appealing a WQC as “a person aggrieved” to set forth in the party’s Appeal Notice “specific facts that demonstrate that the party satisfies the definition of ‘aggrieved person’ found in 314 CMR 9.02.”  As such, the party must assert “‘a plausible claim of a definite violation of a private right, a private property interest, or a private legal interest. . . . Of particular importance, the right or interest asserted must be one that the statute . . . intends to protect.’”  Cf.  In the Matter of Webster Ventures, LLC, OADR Docket No. WET-2014-016, Recommended Final Decision (February 27, 2015), 2015 MA ENV LEXIS 14, at 15, adopted as Final Decision (March 26, 2015), 2015 MA ENV LEXIS 10; In the Matter of Ronald and Lois Enos, OADR Docket No. WET-2012-019, 2013 MA ENV LEXIS 21, at 16-17, adopted as Final Decision, 2013 MA ENV LEXIS 20; In the Matter of Norman Rankow, OADR Docket No. WET-2012-029, 2013 MA ENV LEXIS 45, at 26-27, adopted as Final Decision, 2013 MA ENV LEXIS 79; In the Matter of Town of Southbridge Department of Public Works, OADR Docket No. WET-2009-022, Recommended Final Decision, at p. 4 (September 18, 2009), adopted as Final Decision (October 14, 2009); In the Matter of Onset Bay Marina, OADR Docket No. 2007-074, Recommended Final Decision (January 30, 2009), 16 DEPR 48, 50 (2009), adopted as Final Decision (April 1, 2009); Compare, Standerwick v. Zoning Board of Appeals of Andover, 447 Mass. 20, 27-28  (2006) (definition of “person aggrieved” under G.L. c. 40B).  
On July 8, 2015, the Department moved to dismiss the Petitioner’s appeal of the WQC contending that he lacked standing to appeal as an “aggrieved person” pursuant to 314 CMR 9.02, 9.10(1)(b), and 9.10(3)(b) for two reasons: (1) that the Petitioner failed to submit written comments to the Department during the public comment period on the Applicant’s request for the WQC in violation of 314 CMR 9.10(1)(b); and (2) that the Petitioner failed to allege “specific facts [in his Appeal Notice] . . . demonstrat[ing] that [he] satisfies the definition of ‘aggrieved person’ found in 314 CMR 9.02.”  Department’s Motion, at pp. 1-3.  
Under the Adjudicatory Proceeding Rules at 310 CMR 1.01(3)(c) and 1.01(11)(a)1, the
Petitioner had seven business days from July 8, 2015 or until July 17, 2015 to respond to the Department’s Motion to dismiss.  As of July 27, 2015, 10 calendar days had expired since the July 17th deadline and the Petitioner had not responded to the Motion.  On July 27, 2015, I brought the Petitioner’s lack of a response to the Motion to his and the other parties’ attention at the Pre-Screening Conference (“Conference”) that I conducted with them in the Petitioner’s related Wetlands Permit Appeal.
  At that time, the Petitioner, through his legal counsel, indicated that he would know by July 31, 2015 whether he intended to proceed with his appeal of the WQC.  In response, I issued an Order granting the Petitioner until July 31, 2015 to file either: (1) a Notice of Withdrawal of the WQC Appeal or (2) a Motion seeking leave to file a response to the Department’s Motion to Dismiss.  In the Matter of Edward and Judy LeNormand, OADR Docket No. WET-2015-014, Pre-Screening Conference Report and Order (July 27, 2015), at p. 2, n. 2.
To date, more than 14 days have expired since the July 31st deadline, and the Petitioner has not filed a Notice of Withdrawal of the WQC Appeal or a Motion seeking leave to file a response to the Department’s Motion to Dismiss.  Accordingly, pursuant to 310 CMR 1.01(10)(e) and (11)(a)2.f, I recommend that the Department’s Commissioner issue a Final Decision granting the Department’s Motion to Dismiss and dismissing the Petitioner’s appeal of the WQC. 
  The Petitioner’s appeal should also be dismissed because the Department presented un-refuted evidence in support of its Motion to Dismiss demonstrating that the Petitioner failed to submit written comments to the Department during the public comment period on the Applicant’s request for the WQC in violation of 314 CMR 9.10(1)(b).  Additionally, the Petitioner failed to allege “specific facts [in his Appeal Notice] . . . demonstrat[ing] that [he] satisfies the definition of ‘aggrieved person’ found in 314 CMR 9.02.”  Department’s Motion, at pp. 1-3.  I agree with the Department that other than stating that he is a direct abutter to the proposed Project, and articulating general Water Quality Standard claims, his Appeal Notice is devoid of any specific facts which would demonstrate personal aggrievement.  

Date: __________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer

NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  

SERVICE LIST
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Edward and Judy LeNormand
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Steve Ivas, Principal
Ivas Environmental (Wetlands

Expert)

315 Winter Street

Norwell, MA 02061

e-mail: spivas@comcast.net
Petitioner:
Donald W. Moncevicz

40 Pond Street

West Dennis, MA 02670;

Legal representative:
William C. Henchy, Esq.





165 Cranberry Highway





Orleans, MA 02653

 e-mail: whenchy@alumni.tufts.edu;

Local Conservation Commission:



Town of Hull Conservation Commission




c/o Anne Herbst, Conservation Administrator
Hull Town Hall
253 Atlantic Ave
Hull, MA  02045
e-mail: conservationemail@town.hull.ma.us; 
Legal representative:
None stated in Petitioner’s 

Appeal Notice;
The Department:
Jim Mahala, Acting Section Chief, Wetlands Program

MassDEP/Southeast Regional Office

Bureau of Water Resources

20 Riverside Drive

Lakeville, MA 02347

e-mail: Jim.Mahala@state.ma.us; 
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Derek Standish, Program Manager and 

Environmental Analyst

MassDEP/Boston Office
Bureau of Water Resources

One Winter Street
Boston, MA 02108;
e-mail: Derek.Standish@state.ma.us; 




Legal Representative:
Elizabeth Kimball, Senior Counsel 

MassDEP/Office of General Counsel

One Winter Street, 3rd Floor
Boston, MA 02108;



e-mail: Elizabeth.Kimball@state.ma.us; 

cc:
Dawn Stolfi Stalenhoef, Chief Regional Counsel

MassDEP/Southeast Regional Office

Office of General Counsel

20 Riverside Drive

Lakeville, MA 02347 

e-mail: Dawn.Stolfi.Stalenhoef@state.ma.us;

Leslie DeFilippis, Paralegal

MassDEP/Office of General Counsel

One Winter Street

Boston, MA 02108.

� In a separate appeal, the Petitioner also challenges a Superseding Order of Conditions (“SOC”) that the Department issued to the Applicant approving the proposed Project pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40, and the Wetlands Regulations at 310 CMR 10.00, et. seq.  See OADR Docket No. WET-2015-014 (“the Petitioner’s Wetlands Permit Appeal”).  The Petitioner’s Wetlands Permit Appeal is scheduled for an evidentiary Adjudicatory Hearing (“Hearing”) on October 26, 2015.


  


� The Massachusetts Water Quality Standards “designate the most sensitive uses for which the various waters of the Commonwealth shall be enhanced, maintained and protected; . . . prescribe the minimum water quality criteria required to sustain the designated uses; and [set forth] regulations necessary to achieve the designated uses and maintain existing water quality including, where appropriate, the prohibition of discharges.”  314 CMR 4.01(4).  





� See note 1, at p. 2 above.





� The provisions of 310 CMR 1.01(10)(e) authorize the dismissal of an administrative appeal under various circumstances, including where “a party fails to file documents as required, respond to notices, correspondence or motions, [and] comply with orders issued and schedules established in orders . . . .”  Dismissal of an appeal is also appropriate where the appellant fails to prosecute its appeal, engages in conduct evidencing an intent not to proceed with the appeal or to delay the appeal’s resolution, or fails to comply with any of the requirements set forth in 310 CMR 1.01.  310 CMR 1.01(10).  In addition to the dismissal authority conferred by 310 CMR 1.01(10)(e), under 310 CMR 1.01(11)(a)2.f, a “Presiding Officer may [also] summarily dismiss [an appeal] sua sponte,” when the appellant fails to prosecute the appeal or fails to comply with an order issued by the Presiding Officer.  For the same reasons, the Presiding Officer may also dismiss an appeal pursuant to the Officer’s appellate pre-screening authority under 310 CMR 1.01(5)(a)15 which authorizes the Officer to “issu[e] orders to parties, including without limitation, ordering parties to show cause, ordering parties to prosecute their appeal by attending prescreening conferences and ordering parties to provide more definite statements in support of their positions.”  








 This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868

	DEP on the World Wide Web:  http://www.mass.gov/dep
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