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RECOMMENDED FINAL DECISION
INTRODUCTION

Attorney Debra P. Dow (“Dow” or “Petitioner”) appealed on her behalf the dismissal of her request for a Superseding Order of Conditions (“SOC”) issued by the Massachusetts Department of Environmental Protection’s Northeast Regional Office (“MassDEP”).  The appeal concerns Leonard Bearse’s proposed project at his property, 70 Lake Attitash Road, Amesbury, Massachusetts (“the Property”).  Bearse’s project involves the removal of one mature oak tree and one white pine tree, within the Buffer Zone of Bank and Land Under Water Body for Lake Attitash.  The trees will be replaced by lawn.  Dow resides at 66 Attitash Road, two lots away from Bearse’s property.  MassDEP dismissed Dow’s SOC request because it determined that she had not shown standing under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 and the Wetlands Regulations, 310 CMR 10.05(7)(a).

After holding a Pre-Hearing Conference, I required that the parties brief whether Dow has standing.  Both MassDEP and Bearse opposed Dow’s contention that she has standing, and moved to dismiss this appeal.  After reviewing the parties’ filings on standing and the applicable law, I recommend that MassDEP’s Commissioner issue a Final Decision dismissing the appeal for lack of standing.  MassDEP correctly determined that Dow did not have standing to request the SOC, either as an aggrieved person or as an abutter.
DISCUSSION
Standing “is not simply a procedural technicality.”  Save the Bay, Inc. v. Department of Public Utilities, 366 Mass. 667, 672 (1975).  Rather, it “is a jurisdictional prerequisite to being allowed to press the merits of any legal claim.”  R.J.A. v. K.A.V., 34 Mass. App. Ct. 369, 373 n.8 (1993); Ginther v. Commissioner of Insurance, 427 Mass. 319, 322 (1998) (“[w]e treat standing as an issue of subject matter jurisdiction [and] ... of critical significance”); see also United States v. Hays, 515 U.S. 737, 115 S.Ct. 2431, 2435 (1995) (“[s]tanding is perhaps the most important of the jurisdictional doctrines”).  

The Wetlands Regulations at 310 CMR 7.05(7)(a) limit standing to request an SOC to  the following persons: “1. the applicant; 2. the owner, if not the applicant; 3. any person aggrieved by a Determination or an Order; 4. any owner of land abutting the land on which the work is to be done; 5. any ten residents of the city or town where the land is located; and 6. the Department.”

Despite her contentions to the contrary, I agree with MassDEP’s position that Dow has not shown standing as a "person aggrieved."  An aggrieved person is defined in the wetlands regulations as "any person who, because of an act or failure to act by the issuing authority, may suffer an injury in fact which is different either in kind or magnitude from that suffered by the general public and which is within the scope of the interests identified in M.G.L. c. 131, s. 40."  310 CMR 10.04.  
A person claiming status as an aggrieved person must present facts in writing sufficient to allow a determination.  310 CMR 10.05(7)j.2.b.iii.  Under the regulations, requests for action by the Department may be filed by any person aggrieved by an Order of Conditions, which would include the conditions imposed by the Order on the proposed work.  310 CMR 10.05(7)(a)3.  In other words, a person must be aggrieved by the proposed work as conditioned by the Commission or the Department, not by the proposed work as described by the Applicant or envisioned by the Petitioner.  Orders of Conditions typically include numerous conditions.
For purposes of ruling on a Motion to Dismiss, the Petitioner's factual allegations in the notice of claim are taken as true.  Matter of Town of Hull, Docket No. 88-022, Decision on Motion for Reconsideration of Dismissal (July 19, 1988).  The sufficiency of the factual showing is satisfied where the allegations of a person claiming to be aggrieved demonstrate at least the possibility that the alleged injury would result if the activity were allowed.  Matter of Lepore, Docket No. 2003-092 and 2003-093, Recommended Final Decision (September 2, 2004), adopted by Final Decision (December 3, 2004); Matter of Whouley, Docket No. 99-087, Final Decision (May 16, 2000).  A person claiming aggrievement is not required to prove the injury would actually occur at the preliminary stage of a proceeding.  Butler v. Waltham, 63 Mass. App. Ct. 435, 441 (2005).  "Rather, the plaintiff must put forth credible evidence to substantiate his allegations. In this context, standing becomes, then, essentially a question of fact for the trial judge."  Marashlian v. Zoning Bd. of Appeals of Newburyport, 421 Mass. 719, 721 (1996); see also Matter of Town of Hull, Docket No. 88-022, Decision on Motion for Reconsideration of Dismissal (July 19, 1988).  An allegation of abstract, conjectural, or hypothetical injury is not sufficient.  Matter of Martin and Kathleen Crane, Docket No. 2008-100, Recommended Final Decision (March 30, 2009), adopted by Final Decision (March 30, 2009); Matter of Charles Doe, Docket No. 97-097, Final Decision (April 15, 1998); see Ginther v. Commissioner of Insurance, 427 Mass. 319 (1998); Group Insurance Commission v. Labor Relations Commission, 381 Mass. 199 (1980); Duato v. Commissioner of Pub. Welfare, 359 Mass. 635 (1971).
Here, to have standing Dow must demonstrate that: (1) the Buffer Zone work may adversely impact the interests of the Act for Land Under Water Body (lake) or Bank under 310 CMR 10.53(1); and (2) those adverse impacts would or could generate identifiable impacts on “a private right, a private property interest, or a private legal interest” for her.  Standerwick v. Zoning Board of Appeals of Andover, 447 Mass. 20, 27-28 (2006) (definition of "person aggrieved" under G.L. c. 40B); Matter of Digital Realty Trust, Docket No. WET-2013-018, Recommended Final Decision (October 9, 2013), adopted by Final Decision (October 28, 2013); Matter of Town of Southbridge Department of Public Works, Docket No. WET-2009-022, Recommended Final Decision, (September 18, 2009), adopted by Final Decision (October 14, 2009).  The impact to the asserted right or interest must be one that the Wetlands Protection Act is designed to protect.  Id.; Matter of Lepore, Recommended Final Decision (September 2, 2004), adopted by Final Decision (December 3, 2004); Matter of Whoulev, Docket No. 99-087, Final Decision (May 16, 2000).  "[A]n allegation of abstract, conjectural or hypothetical injury is insufficient to show aggrievement."  Matter of Doe, Doe Family Trust, Docket No. 97-097, Final Decision (April 15, 1998).
Here, Bearse sought removal of the trees because of dangers he perceived for his residence, from trees falling over or dropping branches.  In addition, the density of the trees was inhibiting the growth of ground vegetation, causing erosion and sedimentation.  See Attachment to Order of Conditions; Project Narrative for 70 Lake Attitash Road.  The Amesbury Conservation Commission’s Order of Conditions allowed removal of the trees, but on the condition that Bearse install sod, stabilize the area to prevent erosion, and install a trench drain to help eliminate rooftop runoff.  In addition straw bales will be placed along the limit of work to help control erosion.  Id.
Dow claims that removal of the trees “will add to the destabilization of the properties, runoff and additional drainage into Lake Attitash.”  Dow Response Regarding Standing, p. 2.  She also claims that roots from these trees reach her property and that the removal of the trees will cause “decompensation” of the roots, which will “affect” her property, “held together by various tree roots.”  Id. 

Dow has failed for a number of reasons to show that she is aggrieved by the Order of Conditions allowing the tree removal.  She has not demonstrated how the project will impact her legal rights within the interests protected under the Act or the Wetlands Regulations.  Instead, she has only made conclusory statements that the tree removal will alter runoff which will somehow negatively impact the lake.  Even if there was a sufficient nexus here between the tree removal and impacts to the affected resource area, Land Under Water Body (lake), Dow has not supported that claim with a factual basis or evidence from a competent source to show how that could possibly occur.  In addition, she has not articulated how that claimed impact would cause aggrievement to her.  Moreover, the Order of Conditions specifically includes conditions to prevent erosion and sedimentation on the Bank and the Land Under Water Body; Dow has not explained how those conditions would be insufficient.  Dow has also not explained how she would be differently aggrieved than the general public.  Dow’s unsupported statement that there will be root “decompensation” on her property which will somehow destabilize her property does not fall within the interests protected by the Act and the Regulations.  For all of the above reasons, Dow has failed to show aggrievement for standing. 
  See Matter of Reichenbach, Docket No. WET 2014-001, Recommended Final Decision (September 30, 2014); adopted by Final Decision (October 28, 2014); Matter of William Horne, Docket No. WET 2010-015, Recommended Final Decision (September 23, 2011), adopted by Final Decision (November 2, 2011).
Next, Dow believes that she has standing as an abutter.  “Abutter” is defined as the “owner of land sharing a common boundary or corner with the site of the proposed activity in any direction, including land located directly across a street, way, creek, river, stream, brook or canal.”  310 CMR 10.04.  Dow’s property does not share a common boundary or corner with Bearse’s property.  Nevertheless, she claims that she is an abutter by virtue of a “Right of Way” between 70 and 72 Lake Attitash Road.  Dow does not provide any evidence concerning the nature of this right of way.  She only states, without any supporting evidence, that she has deeded access to the lake via the right of way.  Bearse asserted, without rebuttal from Dow, that the right of way only provides Dow and “many other neighbors” with access to the lake, and no other rights.


Dow’s reliance upon the right of way fails to provide her with the abutter status she asserts.  The regulations specify that only “owners of land” sharing a common boundary or corner with the site constitute abutters.  MassDEP previously decided that an owner of an interest in a condominium’s common areas which abutted the property at issue was not an abutter.  See Matter of Towermarc Boxborough Limited Partnership, Docket No. 99-014, Final Decision – Order of Dismissal (November 3, 1999).  DEP held that a property interest held in common with others does not constitute a sufficient ownership in land to be an abutter.  As the decision persuasively explained, “owner" status generally includes the exclusive right of possession, enjoyment, and disposal.  The interest in the condominium's common areas which a unit owner acquires by purchasing a condominium unit lacks such fundamental aspects of ownership as the right to exclude others or to exercise control over the property.  In fact, it was noted that for condominiums only the association itself is vested with authority to assert legal rights for damage to common areas.  Further, if there were harm to the commonly held property, it would affect all property interests similarly, and thus be only a general harm to all, and not the requisite particularized injury.  In sum, the decision held that the petitioner in Towermarc was not the “owner” of the common area.


Here, there is no persuasive reason to reach a result different from Towermarc.  Dow has not asserted any reason why her alleged legal interest in the right-of-way should be viewed any differently than the legal interest in a condominium common area in Towermarc.  Dow has not shown that she has any of the requisite indicia of ownership, like the right to exclude others or to exercise control over the property.  She has not shown that she has legal authority to pursue rights on behalf of those with interests in the right-of-way.  Indeed, she has not identified what legal interest she holds.  Moreover, she has not shown how a claim based upon the legal interest in the right-of-way would be particular to her, instead of a general interest affecting all property interest holders.  Under these circumstances, Dow has not shown that she has standing as an abutter. 


For all the above reasons, MassDEP’s Commissioner should issue a Final Decision dismissing this appeal based upon Dow’s lack of standing.   
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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� Dow previously received notice of the Notice of Intent filing with the Commission, under 310 CMR 10.05(4)(a), because under that regulation she is a property owner within 100 feet of the property line of the land where the activity is proposed.  Contrary to Dow’s suggestion, that provision does not confer upon her abutter status or status as an aggrieved party.  Instead, abutter and aggrieved status for purpose of requesting the SOC are defined by the Regulations and DEP adjudicatory decisions, as discussed in this decision.  Dow’s reliance on Marashlian v. Zoning Board of Appeals of Newburyport, 421 Mass. 719 (1996) to show she is aggrieved is misplaced.  There, the court iterated the rule of law that under the applicable zoning laws an “abutter” who is entitled to notice of zoning board of appeals hearings enjoys a rebuttable presumption they are a "person aggrieved."  The presumption does not apply here.  This is not a zoning case; it is a Wetlands case in which aggrieved status is differently defined,  and Dow is not an abutter, even assuming the presumption did apply.    


�The parties did not cite Matter of Sloan, Docket No. 2006-864 (DALA 137-0874), Ruling on Motion for Summary Decision (March 7, 2007), Recommended Final Decision (June 13, 2007), adopted by Final Decision (October 16, 2007).  There, it was decided that an easement holder for a common driveway on a neighbor’s servient property was a “landowner” for purposes of being able to file a Notice of Intent under 310 CMR 10.04(4)(a).  That decision does not change the result here.  Here, as in Towermarc, there are many people who have a legal interest in the right-of-way.  There is no evidence relating to what that interest includes, particularly whether it includes any of the traditional indicia of property ownership, such as the rights of possession, enjoyment, and disposal. There is no evidence relating to what rights exist with respect to enforcing legal interests associated with the right of way.  In contrast, the “owner” in Sloan was a single individual who held easement rights to use the property as a driveway; his interest was not diluted by a multitude of others enjoying equal rights of use.  To be clear, one with an interest in a right of way can show standing by meeting the elements necessary to show aggrievement.  
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