	
	COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108  617-292-5500

	
	


PAGE  

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION








June 5, 2015
________________________


In the Matter of




OADR Docket No. WET-2014-031
Leonard Bearse
 



Amesbury, MA ________________________




RECOMMENDED FINAL DECISION ON RECONSIDERATION
The Commissioner of the Massachusetts Department of Environmental Protection (“DEP”) recently issued a Final Decision adopting the Recommended Final Decision (“RFD”) to affirm DEP’s finding that the Petitioner, Attorney Debra Dow, did not have standing to request a Superseding Order of Conditions (“SOC”), either as an aggrieved person or as an abutter.  Ms. Dow requested the SOC pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“Act”), and the Wetlands Regulations, 310 CMR 10.00.
Ms. Dow sought to challenge a project that the Amesbury Conservation Commission had approved in an Order of Conditions for the Applicant, Leonard Bearse.  Mr. Bearse resides at 70 Lake Attitash Road, Amesbury, Massachusetts (“the Property”).  Mr. Bearse’s project involves the removal of one mature oak tree and one white pine tree, within the Buffer Zone of Bank and Land Under Water Body for Lake Attitash.  Ms. Dow resides at 66 Attitash Road, two lots away from Mr. Bearse’s property.  DEP denied Ms. Dow’s SOC request because she had failed to demonstrate standing to request the SOC pursuant to the Wetlands Act and Regulations, 310 CMR 10.05(7)(a).
The RFD determined that Ms. Dow did not show standing as an aggrieved person because she had not demonstrated how the project will impact her legal rights within the interests protected under the Act or the Wetlands Regulations.  310 CMR 10.04.  Instead, she provided only conclusory statements regarding alleged impacts to the water of Lake Attitash, she did not explain how the conditions in the Order of Conditions would be insufficient to avoid alleged impacts, and she did not explain how she would be differently aggrieved than the general public.  Id.
The RFD also determined that Ms. Dow failed to demonstrate standing as an abutter because her property does not share a common boundary or corner with Mr. Bearse’s property. 310 CMR 10.04 (“abutter”).  Dow’s claim that her alleged interest in a right of way or access adjacent to Mr. Bearse’s property was unpersuasive.  DEP previously held that a property interest held in common with others does not constitute a sufficient ownership in land to be an abutter. Matter of Towermarc Boxborough Limited Partnership, Docket No. 99-014, Final Decision – Order of Dismissal (November 3, 1999).  Ms. Dow provided no persuasive reason to reach a result different from Towermarc.
In her motion for reconsideration, Ms. Dow raises a number of arguments for reconsideration.  As discussed below, those arguments are either unpersuasive or were previously raised and considered.  In addition Ms. Dow has not pointed to any material clearly erroneous finding of fact or ruling of law upon which the decision was based.  For these reasons the request for reconsideration should be denied.

STANDARD OF REVIEW

To succeed on a motion for reconsideration a party must meet a “heavy burden.”  Matter of LeBlanc, Docket No. 08-051, Recommended Final Decision on Reconsideration (February 4, 2009), adopted by Final Decision (February 18, 2009).  The party must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] [1] repeats matters adequately considered in the final decision, [2] renews claims or arguments that were previously raised, considered and denied, or [3] where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION

First, Ms. Dow argues that the Final Decision was based upon a finding of fact or ruling of law that was clearly erroneous because “the Final Decision did not contain a reason for the decision, along with a statement of reasons, including every issue of fact or law necessary for the decision.”  Ms. Dow’s argument is without merit.  The DEP Commissioner agreed with the recommendation in the RFD and thus adopted the RFD, which included a detailed statement of reasons for the decision with respect to every issue of fact or law necessary for the decision.  310 CMR 1.01(14)(d).
Next, Ms. Dow argues that the RFD “specifically disallowed any submissions by the parties to the Commissioner for his consideration in contradiction of the DEP’s own regulations. This was clear error and an abuse of discretion.”  This argument is not persuasive.  Indeed, Ms. Dow has not offered any rationale why this “was clear error and an abuse of discretion.”  She has also not relied upon or cited any supporting provisions in the applicable regulations, 310 CMR 1.01.

Her argument refers to the following statement that comes at the end of every RFD issued by the Office of Appeals and Dispute Resolution (“OADR”):

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

This provision is consistent with the decision making process outlined in the Adjudicatory Proceeding Rules and the prohibition against ex parte communications.  See 310 CMR 1.01(14)(a)-(d); 310 CMR 1.03(7).  The rules require Presiding Officers to issue RFDs, which are then transmitted to the Commissioner for a Final Decision.  There are no provisions allowing or requiring further argument or briefing at that point, and the regulations specifically prohibit ex parte communications.  310 CMR 1.03(7).  The next opportunity for parties to participate is at this phase, on a motion for reconsideration.  See 310 CMR 1.01(14)(a)-(d); 310 CMR 1.03(7).


Next, Ms. Dow raises a number of arguments that were previously raised and considered, and thus they will not be considered or addressed here.  Those arguments include Ms. Dow’s objections to the standing test articulated in the RFD and her objection to Mr. Bearse relying upon a “shared plan” for him and his neighbor, Ms. Hallissey.  The latter argument is unsupported by any legal authority.
Ms. Dow also objects to disallowing her access to conduct a site investigation on the Bearse property until she has shown standing.  Standing “is not simply a procedural technicality.”  Save the Bay, Inc. v. Department of Public Utilities, 366 Mass. 667, 672 (1975).  Rather, it “is a jurisdictional prerequisite to being allowed to press the merits of any legal claim.”  R.J.A. v. K.A.V., 34 Mass. App. Ct. 369, 373 n.8 (1993); Ginther v. Commissioner of Insurance, 427 Mass. 319, 322 (1998) (“[w]e treat standing as an issue of subject matter jurisdiction [and] ... of critical significance”); see also United States v. Hays, 515 U.S. 737, 115 S.Ct. 2431, 2435 (1995) (“[s]tanding is perhaps the most important of the jurisdictional doctrines”).  As a consequence, there was no error in denying access for a site investigation under 310 CMR 10.05(7)(j)(2)(e) until Ms. Dow demonstrated standing, and thus the jurisdiction to pursue her claims under 310 CMR10.05(7)(j).
For all the above reasons, I recommend that the Commissioner issue a Final Decision on Reconsideration denying the Petitioner’s motion for reconsideration.
NOTICE-RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
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