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INTRODUCTION

Plaintiff Adam Levesque (“Levesque”) seeks judicial review of a May 1, 2014 decision by
the Civil Service Commission (“Comunission”) affirming the decision of the Town of
Middleborough Board of Selectmen (“Board”) to terminate Levesque’s employment as a police
officer. This matter is before the court on the parties’ cross-motions for judgment on the pleadings
pursuant to G.L. ¢. 30A, § 14 and Mass, R. Civ. P. 12(c), For the reasons discussed below,

Levesque's motion is DENIED, the Town's cross-motion is DENIED and the matter is

REMANDED,

ADMINISTRATIVE RECORD

The administrative record, filed by the Commission as its answer in this action, reveals the
following. Levesque began his employment with the Middleborough Police Department on July
16,2001, A February 3, 1969 order by then Police Chief William Wermner to all officers states:

1) EBffective this date any officer of this Department, who. is
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subpoenaed for any court, criminal or civil, will notify the Chief of
Police or the desk the name of the case, the date and location, as soon
thereafter as reasonably possible.

2) No police officer, special officer, auxiliary officer or matron. will
discuss any case outside this Department without prior pomusamn-
from the Chief of Police.

3} In the event of any of the above mentioned Officers. are
approached by any individual for Police information they will refer
the individual to the Police Station. If an individual insists on
acquiring information he or she should be advised if they want
information from you {0 summons you to court.
4 There will be no deviation fromi this order,

Levesque was not aware of this general policy.

Inthe summer of 2010, the Departiment initiated a disciplinary investigation against Levesque
for allegedly tipping off o dfug-s’uspect under surveillance by the Department, comproniising the
investigation and resulting in the logs of a GPS device, Levesque was represented by Attorney
Michael Hanley, counsel for NEPBA Local 76, the Middleborough Patrol Officers Union (“the
Union™. In a July 16, 2010 letter to Police Chief Bruce Gates (“Gates”), Lieutenant David
Mackiewicz, the officer in charge of internal affuirs, found that the charge that” Levesque
compromised the drug investigation was unsubstantiated, Gates also conducted his own
investigation, in which he learned that Levesque lived next door to the suspect and Levesque’s wife
frequently waited at the bus stop with the suspect’s girlftiend. During Gates’ investigation,
Levesque told Gates that he had discussed the matter with his wife.

1n lieu of termination, on August 6, 2010, Levesque, the Town, and the Union exccuted a
Settlement Agreement/Last Chance Agreement (“the Agreement™) which stated:

- Levesque denies that hie intentionally alerted {the suspect] about the




gurveillance. The Middlsborough Police Department’s internal
investigation will find that the charge that Levesque alerted [the
stispect] was unfounded;

» Levesque admits to the Department finding that he shared with his
wife details of the ongoing investigation of [the suspect] and that
this was 2 violation of the Department’s rules and regulations.

+ Levesque admits that there is sufficient evidence to support a
Department finding that, in the Department’s investigation of whether
he was responsible for [the suspeet] being tipped off, he failed fo
provide complete information despite specific written and verbal
directives given to him by the Chief and that this was a violation of
the Deparintent’s rules and regulations. Levesque denies that he
purposely withheld any information, but admits he could have piven
more complete and definitive information.

+ In consideration of Levesque accepting the discipline imposed by
this Agreement and abiding by the other terms of the Agreement, the -
Town will notpirsue additional disciplinary action against Levesque
in the diseiplinary matter described above. '

Under the Agreement, Levesque agreed to a suspension of eight work shifts without pay. The

Agreement further provided:

This s Levesque’s last chance to refrain from any other conduct
watranting a suspension of any length without pay. If the Police Chief
and/or thie Board of Selectmen defermine that Levesque has engaged
in conduct warranting a suspension without pay of any length,
including fora failure to comply with any terms(s) of this Agreement,
the Town will have just cause to discharge Levesque. Any appeal of
the discharge will be limited to the issue of whether the conduct
resulfing in the suspension without pay of any length eceurred. Ifit
is determined. in any appeal proceeding that the conduct occurred,
dismissal will be the appropriate level of discipline and it is not
subject to appeal. The Union and Levesque waive ail other rights of
appeal, including without limitation any claim under the Union
Contract, M.G.L. ¢. 31 orany other state orfedera] law,

In 2011, Levesque received training at the Police Academy which included classes on

conducting motor vehicle stops. The curriculum outlined the basies of a stop, including how to get



a motorist to safely pull over to the side of the road, the positioning of the police cruiser in refation
to the motorist, requesting a driver’s ligense and registration, and {ssuing a warning or citation.
In2012, the Middieborough Palice Department received a “Click It ot Ticket” Graot through
the Massachusetts Executive Office of Public Safety Highway Safety Division. This grant funded
overtime shifts 1o enforce the seatbelt law through high-visibility traffic enforcément.  The grant
required a minimum of three docunented stops per hour, with records maintained in a manner that
guarantees accountability during areview or audit. Under the grant, the Department wasteimbursed

for overtime shifts onlyafier submitting documentationbased on Traffi ¢ Enforcement Grant Activity

Reports that showed complianee with the minimum required stops.  On May 14, 2612, Sergeant

Beale sent the following email to all officers:

The Click-It or Ticket grant is in-effect from Monday, May 14th, to-
Sunday, June 3rd. The Activity Reports will be in a folder in
dispatch, please fill out completely. When done with your grant shift
put the Activity Repoit in my maitbox.

The grant requires 3 stops per hour. Writlen citations only {no
warnings) for any adult or child seatbelt/safety violations..

©Oi1 May 17, Beale sent a follow-up email that stated:
Clarification on the Click-it or Ticket Grant:

The grant times will be on the schedule for3 different 4-hour blocks
s0 everyone can haveequal opportunity. They are 8am- 12pm (Noon),
12pm to 4pm and 4pm to 8pm.

Also, failure, without proper justification, to complete the 3 stops per
hour (12 total minimum) could result in the loss of future grants
and/or loss of funding for this grant. If you do not complete the 12
stops please notate [sic] on the Activity Sheet the reason so L-can
document same on my paperwork. An arrest while working the grant
shift will obviously affect the amount of stops and this is to be
expected,




Tickets should be written.

On May 23, Levesgue had a-cell phone conversation.with William Fesdinand (“Ferdinand”)
about a problem with a broken window in his vehicle. Ferdinand is Levesque’s best friend and a
special police officer in the Middleborough Police Department. Ferdinand wag working inside the
A Prime Gas Station at the time of the conversation, and his car was parked in the A Prime parking
lot. Leveésque listed this interaction ag a motor vehicle stop in his Traffic Enforcement Grant
Activity Report,

On May 29, Levesque listed as a stop in his Traffic Enfercement Grant Activity Report that
he stopped Ferdinand at the intersection of Plympton and Thompson Streets at 10:25 a.m., witha
verbal warning given for speeding. This report was based on a text that Levesque sent Ferdinand
stating fhat he was “stopping” him for speeding. Also on May 29, Levesque listed as a stop-that at
10:38 a'r.jm.. on Jackson Street, he warned Fran Cass.(“Cass”) abouta defective shock absorber; This
report was based on obsciving Cass’s car parked in 2 town lot. Cass is a close friend of Levesque
and is the Middlebotough Park Superintendent.

A sergeant in the Departrnent informed Gates that there might be an issue with the stops
Levesque had Iis:ted nder the grant, On June 7, 2012, Gates notified Levesquein writing that he
was placed on paid administrative leave while the Department investigated whether he had falsely
reported motor vehicle stops on his Traffie Enforcement Grant Activity Reports. The letter from
Gates further stated:

« ‘While on paid administrative leave, you are prohibited from
exercising any authonty or privileges of a Middleborough Police
Officer. You must turn in any property of the Department, including
your badge, Police Identification card and Sig Sauer P226 weapon
serial #U680130. If you need to come to the Police Station, you can



only do so with advance notice to and permission from me.

« You are not to take any-action, directly or indirectly, that would tend
to discourage, persuade, or retaliate against a witness with respect (o
that witness’ trithful cooperation in this matter, mcluding but not
limited to William J. Ferdinand and Francis.J. Cass and anyemployee
of the Middleborough Police Department,

« You are not to discuss this matter with anyone except me and if you
choose your legal fepresentatives.

Your failure to abide by the terms of your administrative leave and/or
abey any of the other directives above will constitute grounds for
discipline, up to and including dismissal. This is separate and apart
from any discipline that atises from substantiation of any charges that
result from the investigation.

Depariment investigators interviewed Ferdinand on June 7 about the May 29 stop, Levesque
lnew fhat he was.prohibited from talking to Ferdinand but called him and asked him to come to his
house. Levesque told Ferdinand that he had been placed on administrative leave and might lose his
job, Levesque asked Ferdinand several times whathe told Department interviewers about the “stop.”
Ferdinand twice replied that he could not discuss it, then eventually told Levesque the interview
questions and his responses.

After the investigatior, Gates spoke to the Massachusetts Extecutive Office of Public Safety
and the Department did not seek reimbursement under the grant for the ovértime worked by
Levesque. Gates also informed the District Attotney’s Office that Levesque had filed a false report.

The Board is the Town’s appointing authority for civil service. Pursuant toG.L.c. 41,§31,
the Board held hearings on June 28 and July23, 2012 to consider the charge that Levesque filed false

reports of traffic enforcement stops of Ferdinand and Cass under the “Click it or Ticket” grant to the

Town. The Board alsoconsidered the charge that Levesque violated a written order from Gates not




to speak to Ferdinand during the investigation of the false report charge.

Levesque testitied to the Board that he was on patrol in connection with the grant overtime
when he saw Ferdinand driving on Plymouth Street and going. faster than the 20 mph speed limit.
1evesque texted Ferdinand: “Stopping u again. .. lol.” to which Ferdinand texted back: “What for
this time?” Levesque responded: “Speeding. Lol.” and Ferdinand texted back: “Thanks a lot

‘jackass.”

Levesque firthertestified that he had seen Cass earlierin the shift and they had a hon-refated
cell phone conversatién while he was patroling in the area of Plympton and Thompson Streets. Cass
stated that hewas pulling into the lot of the Park Department building on Jackson Strect. Levesque
drave there, Cass got out of his truck, and they conversed about Park Departiment matters. While
parked there, Levesque noticed that Cass was missing a rear shock absorber on his truck and
mentioned it to Cass, who stated that his father was going (0 fix it. Levesque told Cass that he was
working under a grant and intended to list Cass as 4 stop. Cass said he would be happy to Lielp out
but did not want to be entered into the Police Department computer. Finally, Levesque testified that
he knew he was prohibited from talking to Ferdinand during the investigation but did anyway and
it was a “terrible mistake.”

Ferdinand testified that on May 29, he did not drive on Plympton Street atall and that hewas
never stopped by Levesque that day. Cass testified that during his conversation with Levesque in
the Park Department parking lot, Levesque told him that he was going to cite him for a defective
shock absorber for the “Click-It or Ticket” program, Cass said okay but asked Levesque not to put
it into the computer.

The Board terminated Levesque on July 23, 2012 after finding that he violated the



Agreement. In a written Decision on Disciplmary Charges dated August 6, 2012, the Board
concluded that Levesque falsely reported his interactions with Ferdinand and Cass as “stops” on the
Traffic Enforcement Grant Activity Reports, making a mockery of the grant program. Because the
Chief had to report Levesgue’s conduct to the Distyiet Attorney as excilpatory evidence, his vaiue
and effectiveness us d police officer was iinpaired. The Board further noted that Levesque engaged
in conduct unbecoming a polié:’e officerand viblatedDepartmmt regulations relating fo submitting
i'e_pen's,'truthﬁﬂness,- and neglect of duty, The Boatd concluded that this conduct censtituted just
cause to suspend, if not dismiss, Levesque from his position as a police officer.

The Board further found that Levesque’s condiet in speaking to Ferdinand in direct violation
of the Chief's written order to do s0-was conduct unbecoming 4 police efficer and insubordination.
The Board concluded that this conduct constituted just cause to suspend, if not dismiss, Levesque
From hisposition. Finally, the Boardconcluded that Levesque’s conduct constituted justcauseunder
the Agreement because it was conduct that would warrant suspension without pay., The Board
emphasized, however, that Levesque’s misconduct was particularly egregious and would provide just
causé for his- dismissal even without the last chanee provision of the Agreement, The Board
dismitssed Levesque from his position effective immediately and notified him by written decision
dated August 6, 2012,

On August 10, Levesque appealed the Board’s decision to the Commission pursuant to G.L.
¢. 31, §§ 42 and 43, arguing that the Town lacked just cause o terminate him. The appeal was heard
by a Magistrate from the Division of Adininistrative Law Appeals on November 27, 2012, Jaruary
31, 2013, and February 6, 2013,  The Magistrate excluded from evidence proposed exhibits 29

through 54, many of which related to Levesque’s claim that he was treated more harshly than another




officer, Officer Lapanna, who recorded ag 4 stopy on-his grant repart an ingident in which he pulled
iis cruiser beside Ferdinand's car at a traffic lighfand informed hirn that his inspection sticker had
expired. Some of the excluded exhibits were reports from other officers showing their practice of
recording motor vehiele stops. Finally, several excluded exhibits related to other officers who were
disciplined for violating orders or insubordination, The Magistrate concluded that these other
officers were not similarly situated to Levesgue because noneof them was subject toa Last Chance
Agpfeement.

Iy front of the Magistrate, Ferdinand testified that he is a special police officer for the Town
and was trained at the Auxilfary Training Academy in Plymouth. He has known Levesque since he
was 11 years old and they are best friends, He was trained that a motor-vehicle stop consists of using
blue lights to pull over a motorist for a traffic infraction or some-other specific reason, obtaining.a
license and registration, and giving a waming or a ticket. Ferdinand festified that in May of 2012,
his car window was propped up with a doorstop and had been fike that for at least a month.
Levesque had observed the broken window on other oceasions and comimented that Ferdinand would
have to get it fixed. On May 23, Ferdinand was warking inside A.L. Prime and his car was parked
in the parking lot. Levesque did not conduct a motor vehicle stop of his-car that day. Around 1
p.mn., Levesque called Ferdinand but he cannot remember the subject of their conversation,

On May 29, Levesque called Ferdinand and asked himm to comie to his houge, Ferdinand
waveled on Plymouth Stieet to get-there. He received a text from Levesque stating that he was
stopping him for speeding. Ferdinand testified that he did not believe this text constituted & motor
vehicle stop.  On June 7, Lisutenant Andrade and Sergeant (3raham interviewed Ferdinand about

this incident and told hm not to speak to anyone else about it or he could be dismissed. Ferdinand



testified in front of the Board:on June 28, At some point between those two' dates, Levesque
contacted him and asked him to come over. Ferdinand brought a six pack of beer to Levesque’s
house. They discussed the fact that Levesque’s dog was dying and Levesque stated that he was on
leave for dn isstie with his traffic stops-under the grant. Levesque, who was very emotional, stated
that he was worried about hig job and Ferdinand responded not to worry about it, Levesque twice
asked Ferdinand whether he had beeni nterviewed about théstops and Ferdinand stated that he could
not talk aboutit. Levesqueasked again and Ferdinand then disclosed what be had told investigators,
adding that he could not lie. Levesque responded that he would never ask him to lie. Levesque did
not try o get Ferdinand to change his story or refuse to testify againsthim. When Ferdinand told the
Chief that he had discussed the interview with Levesgue, (ates suspended Ferdinand from paid
details for two weeks.

Ciass testified that lie is the Parks Superintendent for the Town and a friend of Levesgue. Op
May 29, 2012, his truck lacked a second shack on the lower left side.  Hewas carrying supplies out
of the back of his truck, which was parked in the lot, into the park department building when
Levesque. pulled into the fot in his cruiser and told Cass that he had a defective shock and was
pulling him over under the Click-It or Ticket Grant. ‘Cass stated he would help but-did not want the
violation entefed in the computer and Levesque stéted it would not go in the computer. Later,
Officer Graham called Cass and then questioned him at the police station about this interaction.
Cass also provided a writien staterent,

Police Chief Bruce Gates testified that a motor vehicle stop involves signaling to the operator
of a vehicle to:pull over, positioning the: cruiser behind the vehicle, asking for a license and

registration, and issuing a Wwarning or ficket. Levesque was trained in motor yehicle stops at the

10



Police Academy between July and December of 2001, Gates testified that in 2010, Levesque was
investigated for misconduct. Detectives had puta GPS device on thecar of o drug suspect and the
device went missing: Detectives learned fror the suspect’s cousin that Levesque told the suspect
he wias being watched. -Gates gaveLevesque a letter with questions about the incident but felt that
his answers were evasive and incomplete. Gates interviewed Levesque in the presence of union
counsel, Attorney Michael Hanley, Levesque revealed that he had spoken to his wife about the
investigation. Theylived nextdoor to the suspect and she waited at the bus stop with the suspect’s
girlfriend. After several months of negotiation, the Union and Town entered into the Agreement
and Sergeant Mackiewicz prepared a document for the personnel file stating that the charge was
unfounded. Mackiewicz prepared this report three woeks before the parties executed the Agreement
but Gates does not know whether Levesque saw it before tl_mf date.

Gates testified that the purpose of the Click-It or Ticket grant is to raise awareness about the
seatbelt Jaw by making high visibility traffic stops and {ssuing citations to people not wearing
seatbelts, Gates received areport from Lientenant Andrade and Sergeant Graham that they believed
Levesque had falsified his traffic grant activity report by stopping his friends. After reviewing the
r_eco’rci;’é2 Gates placed Levesque on administrative leave and ordered him not to speak to Ferdinand
orCass, He did not question Levesque about the incidents because under the Agreement, it was the
Boardfs call asto ten‘niﬁation. ‘He then referred the matter to the Board as appointing aﬁfh‘orify.
After the first day of the hearing before the Board, Gates asked Levesque to respond to written
quéstions, which he did by invoking his Fitth Amendment privilege based on the advice of counsel.
When Ferdinand told him that Levésque had spoken to him about the investigation, Gates issucda

separate disciplinary charge for disobeying his order. While off-duly one afternoen, Sergeant
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Graharh told Cass that Levesque had lied in his grant report.

Gates testified that the incidents with Ferdinand and Cass did not constitute traffic stops
under the grant. e admitted that there are not ¢call redson codes for every possible situation and
officers are trained to enter the call reason that most closely matches their activity. Gates did not
submiit reimbursement requests for Levesque’s shifts and had to notify the Plymouth County District
Attorney that Levesque had falsified a report, which could be used to impeach Lievesque at any trial
where he testified.

Sergeant Beals testified that he ran the Click-It or Ticket grant for the Town. He sentouttwo
arnails to all officers describing the grant program. These emails did not state that traffic stops under
the grant should be high-visibility stops.. Beals admitted that officers making computer enfries into
the grant activity reports had the option of notincluding the hames of the drivers involved. Beals
opined that based on his Police Academy training and job experience, motor vehitle stops donot

involvecalling or texting a motorist about aviolation. Bealsadmitfed that traffic-violations that did
notinvolve an officer using his blue lights to stop a motorist might be recorded in the log as.a Code
70 - motor vehicle stop.

Le_vésquc. testified that prior to executing the Agreement, he never saw the letter from
Licutenant Mackiewicz concluding that the most serious charge agdinst him was unfounded. Hhe
had scen ft, he would not have executed the Agreement because the other two churges were not
terminable offenses. He testified that he was not given any training on entering call codes into the
police log but was instructed to use the call code that was most appropriate, “Code 70 was used for
a wide variety of motor vebicle matters, not just traffic stops. Levesque testified that Le never

imtended to mislead anybody by using Code 70 on the grant activity report. He thought that he was
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supposed to record all his traffic enforcement activities in the report, regardless of whether they
involved pulling over a car with his blue lights. He knew thers was no adverse consequence fornot
making the required three siops per hour. He testified that he wanted to be a detective and that he
generated the most arrests and most-activity in the department, which-others resented.  Levesque
westified that on thedates in question, he observed actual taffic or safety violations by Ferdinand and
Cass. He had never been told not to enforce violations against his friends or Town employees, and
there was no policy in place that prohibited giving verbal warnings by telephone.  Levesque
admitted that he ynderstood that the grant program was to enforce the seathelt lasw and that law did
not apply to someone whose car was parked or who was not. in his car but on his. cell phone.
Levesque testified that he asked Ferdinand to come over to talk because his dog was dying, his wile
had lupus, and the administrative suspension would hurt hig family. Hedid net pressure Ferdinand

to change his story or try to influence the investigation. Levesque testified that in the past, he

brought several issues to the Union’s attention, but admitted that he did not-hold a union leadership

position and had never pursued a formal grievance.

In his closing brief, Levesque argued that the Board's decision rested in large part on the
existence of the Agreement that was executed “under highly suspicious circumstance,” and further
argued that the Department was biased against bim.  Levesque argued that the Agreement was
unconscionable because at the time he signed it, the Department withheld from him the fact that an

Internal Affairs report exonerated %im of the primary charge investigated. Levesque further argued

that the Department’s investigation of the false reports violated the Internal Affairs policy and was

unfair because it was led by officers biased against him. In addition, Levesque argued that the

Department failed to discipline another officer who-also falsified a traffic grant stop report, and that
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ferminating him for violating the June 7, 2012 order not to speak to Perdinand was imperinissibie
under G,L. c. 1508, § 10(a)(1).

The Town. argued in its closing brief that Levesque violated the Agreement by engaging in
misconduct warranting a suspension without pay. The Town's brief also states: “It 15 argnable that
filing the false reports and/or disobeying the Chief’s order not to speak to Ferdinand during the
investigation would provide just cause for [Levesque’s] disthissal even if there was no LCAL”

In-a deéision dated Febniary 24, 2014, the Magistrate concluded that the Town wasjustified
interminsting Levesque because his conduct In submitting false grant activity reports, discussing

a case outside the Department withouf permission, tampering with a witness, and testifying falsely

i1y front of the Board at the § 41°hearing was serious enough to warrant his suspension and therefore

triggered the Agreement, TheMagistrate also noted that the filing of a false report mwiay provide just
canse for the termination of a police officer. Under the Agreement, any conduct: warranting
suspension constitutes just cause for termiination, with an appeal limited fo whether the underlying
conduct occurred. The Magistrate concluded that Levesgue should not be permitted to argue the
validity of the Agreement, as he was represented by counsel in negotiating it. The Magistrate found
;10.;evidénce'ihaztthe Townacted based on political considerations, favoritism, or bias, and concluded
that the Town had grounds to terminate Levesque under the Agreement.

By decision dated May 1, 2014, the Commission affirmed and adopted the Tentative
Decision of the Magistrate, affinming the Board's termination of Levesque’s employment and
denying his appeal.

Levesque filed this action for judicial review on June 4, 2014, alleging thatthe Commission’s

decision was unsupported by substantial evidence, contrary to law, based onunlawful procedure, and
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arbitrary and capricious, This Court altowed the parties’ joint motion to add to the administrative
record the proposed exhibits that were excluded by the Magistrate. Exhibit 30 is a July 26, 2012
letter from Gates outlining an investigation mto whether Offiger Lapanna fifsified a waffic grant
activity report with respect to a May 17, 2010 incident involving Ferdinand. The letter states that
Gates set up-an interview with Lapanna and warned him not to discuss the incident with anyone.
Lapanua stated that he had discussed the matter with his wife before receiving that order from Gates.
(ates sent a letter to Ferdinand listing questions for hint to answer. Ferdinand stated that Lapana
was in his cruise, his vehicle was properly inspected at the time, and he did not believe Lapanna
gve him a warning aithough they may have disoussed his vehicle. Ina recordéd interview with
Gaies, Lapanna stated that he pulled up next to Ferdinand when he was driving and told him through
the window ofhis cruiser that he needed aninspection sticker, Lapanna then observed anotherdriver
go by without a seatbelt and without a valid inspection sticker, so he left Ferdinand and pulled over
that driver to issue a ticket. In the interview, Lieutenant Mackiewicz told Lapanna: T think from
this point going forward you need to be clear with what a stop ig.” The investigation ended with
Lapanna agreeing to a two day loss of vacation pay.

Exhibits 31 through 50 consist of the logsand traffic grant activity reports of different police
officers, Exhibit 51 is a disciplinary letter from the Board of Selectmen to Officer Robichau
imposing a three month employment suspension and a demotion ffom Sergeant to patrol officer
for serious miscondict consisting of domestic violence against his teenage daa,i:'ghte:'s while in
uniform on patrol dirty, and giving a supervisor a false account of the incident. Exhibit 52 isaletter
of reprimand issued to Officer Collins for failure to comply with an order by Sergeant Perkins to

complete a supplemental report about an arrest. The letter states that per department policy, all
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reports should be completed in a-fimely manner and ail direct orders are 1o be followed. Finally,
Exhibit 53 is aletter from Chicef Gates to Officer Dees imposing loss of a personal day and two extra
four-hour bike duty shifis for refising to obey a direct grder to report for duty and violating

Department rules regarding reporting for duty.

DISCUSSION
- pursuant to Chapter 30A; sectien 14, the court must uphold the Commission’s decision

unless it is unsupported by substantial evidence, arbitrary and capricious, an abuse of discretion, or

otherwise not in aceordance with the law, Police Dept, of Boston v. Kavelski, 463 Mass. 680, 689

(2012); Leomingster v. Stratton, 58 Mass, App. Ct. 726, 728, rév. den., 440 Mass. 1108 (2003). The
question on judicial review is whether, taking the facts as found, the Commission’s action was

legally tenable. Leominster v. Stratton, 58 Mass. App. Ct, at 728. The courtmust give due deference

o the Commisison’s experience, technical competence, specialized knowledge, and discretionary

‘authority: Poi__i'(:e Dept. of Boston v. Kavelski, 463 Mass, at 689; Schoo Comm. of Brockton v. Civil

Sefy. Comni'n, 43 Mass. App. Ct. 486, 490, rev, den., 426 Mass. 1104 (1997). Levesque bears the

burden of demonstrating the invalidity of the Commission’s decision. See Police Dept. of Bogton

v. Kavelski, 463 Mass. at 689; Mendonca v. Civil Serv. Comm’n, 86 Mass. App. Ct. 757, 762

(2014).

I. ERROR OF LAW

Levesque conitends that the Commission committed several errors of law. Presented witha

quiestion of law, the court inquires whether the Comrnission’s decision was legally tenable. School
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Comin, of Brockton v, Civil Serv. Comm’n, 43 Mass, App. Ct.at490. The courtreviews questions

of law de novo and must overtum a decision that 1§ inconsistent with governing law. Mendonea v.

Civil Serv, Comm’n, 86 Mass. App. Ct. at 762, Levesque first argues that the Commission erred

in Failing to conelude that his termination violated G.L. ¢. 150, § 10(a)(1) because Gates™ June 7,
2012 order llegally restrained his right to engage in concerted activity under G.L. ¢. 150E, § 2.
Neither the Magistrate nor the Commission addressed this argument.

Section 10 prohibits a public employer tfrom interfering, restraiping, -0r coercing-any
employeein the exetcise ofany i g_ht guaranteed under Chapter 150E. See G.L. ¢ 150E, § H0(a)(1).
Section 2 gives public employees the right “to engage in lawful, concarted activities for the purpose
of collective bargaining or other mutual aid or protection, free from interference, restraint, or
coercion.” G.L. ¢. 1508, § 2. Gates ordered Levesque not o take any action, directly or indirectly,
that would tend to discourage, persuade, or retaliate aguinst a witness with respect to that witness’
truthful cooperation in this matter, including but not limited to Ferdinand, Cass, and Department
employees, and further ordered him not to discuss the matter with anyone except his legal
representatives. Levesque argues that this “confidentiality order” viclates his § 2 rights, citing cases
under théémalogous federal statute, the National Labor Relations Act (“NLRA”).

The NLRA bars employer interference with the right of employees to discuss the terms and
conditions of their employment with others under § 7 of the Act, which contains the same language

a5 § 2 of Chapter 150E. See National Labor Relations Bd. v. Northeastern Land Serv,, L., 645 F.3d

475, 481 (1st Cir. 2011) (NLRA violated by confidentiality provision which barred employee from

discussing terms of employment, incliding compensation, with third parties). This right includes

the discussion of discipline or disciplinary investigation with other employees. SNE Enfterprisés, Inc.,
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2006 WL 1807384 at *33 (NLRB Junc 26, 2006), rev. den,, SNE Enterprises, Inc. v. NLRB, 255

Fed. Appx. 642 (4th Cir. 2007). THowever, even if a employer's confidentiality rule adversely
impacts employees’ § 7 rights, it does not violate the NLRA if the infringement on employee vights
is outweiglicd by the employer’s substantial and legitimate business justification, Id.

This Court concludes that Gates’ June 7, 2012 order did not violate-Chapter {508 because
it was a temporary measure supported by a substantial and legitimate business justification in
Levesque's part.icu,i ar case: fhe need to ensure that witnesses were naf influenced, evidence was not
destroyed, and testimony was nol fabricated in an investigation in which the two key withesses were
Ferdinand, Levesque’s best fifend and fellow officer, and Cass, 4 pood fricnd of Levesque and a
Town employee. See Desert Palage. Inc., 2001 WL 1187951 at *3 (N.L.R.B. Sept. 28, 2001)
(discharge of employees for violating employér’s order not to discuss ongoitig investigation of drug

activity did not violate NLRA). See also Andrade v. Hudson, 21 MCSR 73, 77 (Feb. 15, 2008)

(upholding termination of police officer for violating Chief’s order not o speak to witnesses during
pending investigation.and rejecting argument that order prevented him from preparing a defense).

Cf, SNE. Enterprises, Inc.. 2006 WL 1807384 at *34 (NLRA violated by overly broad rule

prohibiting employees from discussing any disciplinary action with co-workers where employer’s
justification, the need to pr&venf floor fights and one employee’s temper, was not sufficient to
outweigh employeerights). Thus, the Commission did noterr in failing to coneludethat Levesque’s
termination for violating the June 7, 2612 order was illegal under Chapter-1508.

Levesque hext argues that the Commission erred in.exeluding Exhibits 30 through 53 from
evidence: An admiinistrative agency has considerable discretion with respect (o the admission of

evidence: Rate Setting Comm'n v. Baystate Med. Cntr., 422 Mass. 744, 752 (1996); Cherubino v.
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Board of Reaistration of Chirapractors, 403 Mass. 350, 359 (1988). The court affords the agency’s

evidentiary rulings great deference and the refusal fo consider certain evidence requires reversal of

an administrative decision only if it resulted in a denial of substantial justice. Box Pond Ase’n v.

Brergy Facilities Siting Bd., 435 Mass. 408, 423 (2001); Rate Setting Comm’n v, Baystate Med.

Catr., 422 Mass. at 752, Levesque contends that he was :p'mjud'i_ced‘by the Magistrate’s exclusion
of Fxhibits 30 and 51 through 53 because they demonstrated his disparate treatment by the
Departnient,

The Coramission should promote the principle of equitable treatment of similarly situated

individuals and to that end, may modify any penalty imposed by the appointing authority. Falmouth

v. Civil Serv. Cotam’n, 447 Mass, 814, 824 (2000); Police Commissioner of Boston v. Civil Sery,
Comm’n, 39 Mass. App. 1. 594,_ 599-600 (1996). Here, however, the Magistrate did not abuse her
discretion in excluding the exhibits at issue as irrelevant because the other officers disciplinéd were

not similarly situated to Levesque in all relevant respects, without differentiating or mitigating

ciroumstances that would distinguish their situations. See Matthews v, Ocean Spray Cranberries,
Ing., 426 Mass. 122, 129-130(1997). Asnoted by the Magistrate:-

The Appellant coniplained that be received disparate treatment in
compatison to other police officers. who also submitted inaccurate
grant activity reports. However, no other police officer stood in the
Appellant's shoes. The Appellant was the only police offteer who
was subject to a Last Chance Agreement. No othier police officer.
documented a motor vehicle stop in the Click-Tt or T icket program.
based on a telephone call or a text message. No other police officer
implicated a fellow officer or Town officials in inaccurate grant
activity reports, No other police recorded mteractions with friends-as
motor vehicle stops.

Thus, the excluded evidence did not support a disparate treatment defense, and the Magistrate
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congidered buf expressly rejected the argument that theé Department’s decision was based on
improper political considerations or bias.

Nor did the Magistrate abuse her diseretion in excluding Exhibits 31 through 50, the traffic
Jogs and grant activity reports of several other officers in the Department.  Levesque argues that
these exhibits were relevant to show his lack of ntent to file a false report by demonstrating that
other officers also believed that Code 70 couid be used toreeord events that did not invoive pulling
over a motorist using police blue Hights. However, the Magistrate properly concluded that these
exhibits werenot relevant because the finding that Levesque falsely reported motor vehiclestops was
based on tiot only Levesque’s failure fo pull overa motorist with blue lights but also the fact that he
issued warnings by phone or text whete no seatbelt violations could possibly be observed, and the
violators §vcre his close friends and fellow Town employees. Accordingly, the Magistrate’s fatlure
to consider Exhibits 30 through 53 did not amount to an error of law resulting in a deniai of

substantial justice.

IL. SUBSTANTIAL EVIDENCE
Levesque further argues that the Commission’s conclusion that he filed false reports was 1ot
supported by substantial cvidence because there was insufficient evidence that he knew the reports

were false, See Commonwealth v. Kelley, 35 Mass. App. Ct, 745, 748 (1994) (offense of filing false

report requires an intentional ot knowing untruth).  Substantial evidence is such evidence as a
reasonable mind might accept-as adequate to.supporta conclusion, taking into account whatever in

the record fairly detracts from its weight. Police Dept. of Boston v. Kavelski, 463 Mass, at 692;

Covell v. Dehartment of Sacial Serv,, 439 Mass. 766, 783 (2003).  The Magistrate™s conclusion that
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Levesque falsely reported motor vehicle stops.in his traffic grant activity reports and that he did so
knowingly depends largely on her disbelief of Levesque's (estimony providing an innocuous
explanation for his conduct. Assessing the credibility of withesses is the task of the magistrate, and
the court must defer to such determinations upon judicial review. Leamiinster v. Stratton, 58 Mass.
App. Ct. at 729. The Commission, not the court, is the sole indge of the credibility and weight of

the evidence before it, Police Dept. of Boston v, Kavelski, 463 Mass. at 694; Leominster v. Syatton,

S8 Mass. App:. Ct at 728. Accordingly, there was substantial evidence for the conclusion that

Levesgue knowingly filed false reports.

ITL. FAILURE TO ALLOW CHALLENGE TO AGREEMENT

Finally, Levesque contends that the Cominission erred in terminating him pursuant to the
Agreement without giving him the opportunity to challenge its validity. “The Commission should
pive great weight to the provisions of'a Last Chance Agreoment, 8 voluntary agreement between an

employer and an employee, which typically in lien of immediate termination, effectively puts an

employee on notice that any further diseipline will result in [his] termination.” Davis v. Newton, 20

MCSR 402, 405-406 (2007). The Commission cannot substitute its judgment for that of the

appointing authority regarding the wisdom or necessity of last chance agreements, Attleboro v, Civil
Serv. Comun’n, 2014 WL 223004 at *2 (Mass. App. Ct. Rule 1:28), rev. den., 467 Mass. 1104 (2014)
(city properly terminated employee for OUI after he refused to agreeto LCA). As noted by the
Magistrate, Levesque was represented by Union counsel in negotiating the Agreement.

Lowever, itmaybeappropriate for the Commission to consider the cirevimstances thaf gave

rise to a particular Last Chance Agreement. Davis v. Newton, 20 MCSR at 406 (declining to give
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LCA weight where employee was later acquitted of diug charges that-forined basis for agrecment
and ¢ity had never ¢onducted an independent investigation of that misconduct). Here, Levesgue
contends that he should not be terminated based on an agreement that is unconscionable because the
Department withheld from him Lieutenant Mackicwicz’s July 16, 2010 letter concluding that the
primary charge of tipping off the drug suspect was unsubstantiated. If Levesque had known of that
conclusion, he would not have executed the Agreement but instéad would have challenged the two
remaining oharges . against him, which were weak in ‘merit and arguably ‘were fon-terminable
offenses.” This Court concludes that in fairness, the Commission should have addressed. whether
i light of the circumstances of its execution, the Apreernent was a preper basis on which to
terminate Levesque,”

The Commission relied primarily on the Agrsement in upholding Levesque’s termination.
Wﬁh respect to the false reports, the Magistrate stated: “The Appellant’s filing of inageurate reports
provided just cause for the appointing authority to issue discipline including suspension, thereby
triggering the Town’s right to dismiss the Appellant under the terms of the LCA. The filing of a

false report in and of itself may provide just cause for the termination of a-police officer.” (emphasis

2l appears that Levesque’s argument, in.substazce, is one of fraudulent inducement
rather than unconscionability. See Machado v, System4 LLC, 471 Mass, 204, 218 (2015)
(contract is unconscionable if terms are oppressive to one party who had no meaningful choice.
and was subject to unfair surprise); Commerce Bank & Trust Co. v. Haveck, 46 Mass, App. Ct,
687, 692., rev. den., 430 Mass. 1104 (1999) {fraudulent inducement is proven by evidence that
one party made misrepresentation of materiai fact to induce other to enter into contract, and other

party reasonably relied on false statement in entering contract).

*There was testimony from which the Magistrate could have concluded that Mackiewicz’s
July 16,2010 letter was the product of the parties® negotiations and that its substance was lnown
to-all before execution of the Agreement, However, the Magistrate did not make any findings.on
this issue, instead-concluding that the appeal was not the proper forum in- which to-argué the
validity of the Agreement.
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added). In addition, the Magistrate concluded: “1 find that the Appellant’s misconduct warranted
suspension. The Town hasto prove nothing further, and thus has suffictent grounds to terminate the
Appeliant pursuant to the LCA” Thus, the Commission'sanalysis of just cause with respectio the
false reports was dependent on the existence of a valid Agreement.

There is no doubt that police officers arc held to a high standard of truthfulness and a

demonstrated willingness to “fudge the truth™ is a significant problem. See Falmouth v. Civil Serv,

Comim’n, 61 Mass. App. Ct. 796, 801 (2004) (upholding 10 day suspension of police officer for

lying during investigation and filing false report), Cf. Meaney v. Wobum, 18 MCSR 129, 133-135

(2005) (upholding termination of police officer with prior disciplinary record who lied during
investigation of his misconduct, filed a false repart, réleased a non-public police incident report, and
engaged in othier conduct unbecoming an officer). Nonetheless, itisnot clear from the record that
the-Commission WOLﬂd have found termination to be the proper sanction in the absence of the
Agreement. The decigion repeatedly emphasized that Levesque's conduct warranted suspension;,
which automatically justified termination under the Agreement. The terms of the Agreement
precluded Levesque from appealing whether termination was theappropriate fevel of discipiine. The
Commission may have felt constrained from exetcising its equitable authority to modify the penalty

selected by the appointing authority. Accordingly, this:matter iz remanded-to the Commission for

4This Court acknowledges that with respect to disobeying Gates's order not to talk to
Ferdinand, the Magistrate stated: “The Appellant’s conduct i the instances of witness tampering
“and his later untruthfulness at the § 41 hearing is so egregious, that I find that they provided
sufficient reason for his termination, even in the absence of a LCA. The Appellant’s behavior
lacked integrity. He comported himself without maturity, common sense, or good judgment.”
Nonetheless, the focus of the decision is the filing of false reports, and the Magistrate made
repeated references to the Agreement in upholding Levesque's terrnination,
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a determination of whether the Agreement should be deemed binding and whether just cause exists

independent of the Agreement to terminate Levesque. See Smith v. Director of the Div. of Emplay

Soc., 376 Mass. 563, 568 (1978) (remand appropriate where agency, charged with weighing evidence

and assessing credibility in first instance, must make finding on material issue).

ORDER
For the foregoing reasons, it is hereby ORDERED that Levesque’s Motiott for Judgrenton
the Pleadings be DENIED, the Town'’s Cross-Motion for Judgment on the Pleadings be DENIED,
and this matier be REMANDED to the Commission for the limited purpose of consi dering the
validity of the August 6, 2010 Last Chance Agreement and whether Levesque’s conduct constitutes

just cause for termination independent of the Agreement.

bshod | D

Richard J. Chin ¢/
Justice of the Superior Court

DATED: Septeniber 2/, 2015
zdeced Uaalis
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