Example Litigation Hold Email to Key Players

From: Agency Counsel 
Sent: Tuesday, October 2, 2007 8:48 AM
To: Key Player 1; Key Player 2; Key Player 3; Key Player 4
Cc: Agency Head; Manager 1; General Counsel
Subject: Attention: Immediate Litigation Hold on Documents
Importance: High
Sensitive Information: Please do not forward and do not discuss with anyone other than legal counsel
Hello all:
This week, it came to [Agency Name]’s attention that [Insert relevant information] filed a case with Massachusetts Commission Against Discrimination. This notice does not mean that you are necessarily involved in the dispute; however the Agency is now under a legal duty to preserve all evidence, whether in printed or electronic form that might become relevant to this matter (and to continue to preserve such evidence related to the matter). Some of this information may be in your possession or control, and as an employee, you have a legal duty to preserve that information, even if in the normal course of operations those records could be deleted (e.g. under the record retention rules of the Agency or the Record in Common Schedule issued by the Supervisor of Public Records). 
The following information might be relevant to the dispute: personnel files, e-mail or other correspondence between the employee and management or between others where the employee is referenced directly or indirectly, performance appraisals, meeting notes, investigation reports, cover letters, job descriptions for those that he applied or was interviewed for, interview notes, meeting notes, HRCMS files and data, and the like. This information could be located in the e-mail box, in outlook, on the network drive, in computer applications, and in paper files. You are required to take the following steps immediately to protect and preserve any of that information that is in your possession or under your control until further notice. Specifically, 
1. Suspend deletion, overwriting, or any other destruction of electronic information relevant to this potential dispute that is under your control. This includes electronic information wherever it is stored – at your work station, on a laptop, or at home. It includes all forms of electronic communication (e.g. e-mail, word processing, calendars, voice messages, videos, photographs, information in your PDA). The information must be preserved in its original electronic form, so that all information contained within it, whether visible or not, is also available for inspection – i.e. it is not sufficient to make a hard copy of electronic communication. 
2. Similarly, preserve any new electronic information that is generated after you receive this notice that could be considered relevant to this dispute. 
3. Preserve any hard copy under your control.
This is an important legal duty and failure to follow these instructions may subject you to discipline, as the failure to preserve this information has very serious consequences for the agency.
Finally as you might know, when an employee has made any claim of discrimination or harassment, the employer has a duty to not retaliate in reaction to that claim. The Supreme Court has recently held that proof of retaliation not only could include adverse employment action (e.g. discipline, discharge etc.), but includes any actions or communications that would materially impact a reasonable worker from making or supporting a charge of discrimination or harassment. Thus, this test is broad and could include a manager’s or co-worker’s failure to communicate or converse with the employee as he or she did before the claim was filed or failure to include the employee in meetings or conversations where the employee would have been included before the claim. 
The legal team is available to meet with you to further explain your obligations or to respond to any questions you might have about notice.

Thank you for your cooperation.
Agency Counsel
Title
Direct Line phone number
Direct Fax fax number
(This message is for the intended recipient only. This e-mail may contain privileged and confidential information for the intended recipient(s) and may be protected from disclosure under the Massachusetts Public Records Law. If you are not the intended recipient please delete this message and do not distribute or copy. If you received this message in error, please notify the sender. Thank you.)
