Re:


M & B and Sons Liquors, Inc.

Premises:

36 Concord Street

City/Town:
Lowell, MA 01852

Heard:

December 9, 2009

DECISION


This is an appeal of the action of the Lowell License Commission (“LLC”) in suspending the license of M & B and Sons Liquors, Inc. (“M & B” or the “Licensee”).  On November 19, 2009 the LLC held a hearing to determine if on September 25, 2009, M & B permitted an illegality on their premises by selling or delivering an alcoholic beverage to a person under twenty-one (21) years of age on two (2) occasions.  During the LLC hearing, several police officers testified, the store clerk testified and the City Solicitor submitted several police reports, as well as other documentary exhibits as evidence of the alleged illegal sale or delivery.  Counsel for M & B stipulated to the police reports and did not cross-examine any of the police officers.  

The LLC found that M & B had committed the illegal transactions in violation of M.G.L. c. 138, §34 and suspended its license for seven (7) days on the first violation, and for the remainder of the calendar year or a period of thirty-four (34) days on the second violation to run subsequent to the penalty on the first violation.   

M& B appealed the LLC’s action to the Alcoholic Beverages Control Commission (the “Commission”).  A hearing was held on December 9, 2009.  During the hearing neither party offered testimony, and instead relied on the videotaped proceedings before the LLC as well as seventeen (17) additional exhibits and a Joint Memorandum stating their respective positions.   

The following exhibits are in evidence:

1. Letter from the Superintendent of the Lowell Police Department dated September 28, 2009 to the Chairman of the Lowell License Commission to schedule a hearing based on the alleged violations. Three (3) page police report dated 9/25/2009 by Detective David F. Lally;   

2. Booking photograph of Robert Seeliger; 

3. Letter from the Superintendent of the Lowell Police Department dated September 29, 2009 to the Chairman of the Lowell License Commission to schedule a hearing based on the alleged violations. Four (4) page police report dated 9/25/2009 by Detective Daniel T. Desmarais.  

4. Booking photograph of Robert LaFluer; 

5. Letter from the Superintendent of the Lowell Police Department dated September 30, 2009 to the Chairman of the Lowell License Commission to schedule a hearing based on the alleged violations. Four (4) page police report dated 9/25/2009 by Detective David G. Lavoie.  

6. Booking photograph of Rafael Salas dated September 25, 2009; 

7. Booking photograph of Rafael Salas dated March 27, 2009; 

8. LLC Decision dated August 4, 2009 regarding a violation on April 11, 2009 of M.G.L. c. 138, §34 and LPD documents; 

9. LLC Decision dated March 14, 2008 regarding a violation on January 22, 2008 of M.G.L. c. 138, §34 and LPD documents; 

10. LPD Liquor Sting Guidelines 2007; 

11. DVD of November 19, 2009 LLC Hearing; 

12. LLC Decision of November 20, 2009 regarding the September 25, 2009 violation of M.G.L. c. 138, §34; 

13. Prior LLC Decisions

a. Raysa Toppi, Inc. d/b/a Willie Topps, two (2) decisions dated September 25, 2009; 

b. Gerald V. Hickey, Inc. dated June 12, 2009; 

c. Tyler Perry Corp. (Dubliners) dated December 9, 2008; 

d. Under Impact Pub & Lounge, Inc. dated August 8, 2008; 

e. K.O.B. Enterprises, Inc. (Highland Tap) dated August 23, 2007; 

f. Atlantic Liquors, Inc. (Silva Package Store) dated June 13, 2007; 

g. WKA Investments (Brewery Exchange) dated May 11, 2007; 

h. Jo & Ni, Inc. (R&M Liquors) dated January 16, 2007; 

i. Lowell Entertainment, Inc. (New Paradise Buffet) dated August 11, 2006; 

j. Lowell Entertainment, Inc. (New Paradise Buffet) dated September 13, 2006; 

k. Blue Shamrock, Inc. dated May 5, 2006; 

l. Khompong Thom Market, Inc. (Appleton Liquors) dated February 24, 2006.

14. Quigley & Associates LLC letter dated November 19, 2009 regarding Rafael Salas; 

15. City of Lowell Assessors Records regarding the property location of 277 Hildreth Street; 

16. GIS Records regarding 277 Hildreth Street; 

17. GIS Records regarding 36 Concord Street; 

18. Gerald V. Vickey letter dated May 28, 2009. 

There is one tape of this hearing.  The licensee’s son, Mr. Correia testified at the hearing.      

Facts

The Commission makes the following findings, based on the evidence presented at the hearing:  
1. M & B holds an all-alcoholic beverage license (“license”) issued pursuant to G.L.c.138, §15 by the City of Lowell License Commission (“LLC”).  

2. On Friday, September 25, 2009, the Lowell Police Department conducted a citywide operation targeting under age drinking.     

3. The detectives were monitoring the local liquor stores for underage individuals attempting to purchase alcohol.  Detective Lally was conducting surveillance on M& B.  He was working with a number of other police officers at the time.  At approximately 5:15 p.m. he observed a green Pontiac parked in the parking lot at M & B.  

4. The driver, a young looking male, later identified as eighteen (18) year old Robert Seeliger, was the registered owner of the car.  

5. After a short while, Mr. Seeliger drove out of the parking lot, and parked on Perry Street.  

6. Soon thereafter, a Dodge Stratus pulled behind Mr. Seeliger’s car.  The operator of that car, later identified as eighteen (18) year old Jonathan Tammaro, appeared to be under twenty-one (21) years old.  Approximately five (5) minutes later, a red Chrysler parked on Perry Street, and two youthful looking individuals got out of the Chrysler and spoke with Mr. Seeliger and Mr. Tammaro. 

7. After their conversation, Mr. Seeliger drove back to M & B, parked his car, and went into the store.  A short time later, Mr. Seeliger left the store with a black bag.  

8. Mr. Seeliger drove back to Perry Street and met Mr. Tammaro.    

9. Mr. Seeliger handed the black bag to Mr. Tammaro.  Mr. Tammaro put the bag in his trunk.  They each got into their cars. As Mr. Seeliger began to drive away, Officer Donaldson stopped him.

10. Detectives Lally and Downs approached Mr. Tammaro and asked him to open his trunk.  The black bag that Mr. Seeliger carried out of M & B and gave to Mr. Tammaro was in the trunk.  It contained two (2) bottles of UV Vodka and a bottle of Bacardi Razz Rum.  

11. Mr. Seeliger told the detectives that he had purchased the three (3) bottles of liquor at M & B, and that the clerk had not asked for identification indicating that he was twenty-one years old.  

12. The detectives searched Mr. Seeliger and his car for any type of identification indicating Mr. Seeliger was twenty-one (21) years old.  The detectives only found Mr. Seeliger’s driver’s license.  

13. Both Mr. Seeliger and Mr. Tammaro were arrested.  Mr. Seeliger was charged with procuring alcohol for a minor and being a minor in possession of alcohol.  Mr. Tammaro was charged with being a minor in possession of alcohol.    

14. After the arrest, Detectives Lally and Downs went to M & B and spoke with the clerk behind the counter, Dimas Sequeira. 

15. Mr. Sequeira admitted that he had sold the three bottles of liquor to Mr. Seeliger.  He said the store had been very busy but that he believed that he had asked Mr. Seeliger for identification indicating he was twenty-one (21) years of age or older.   He was not sure.

16. Mr. Correia (the licensee’s son) came to the store after the police arrived.  He asked Mr. Sequeira what happened, and Mr. Sequeira responded that it had been very busy that night.  He told Mr. Correia that he had sold Mr. Seeliger the alcohol, but that he thought he asked for identification indicating he was twenty-one (21) years old.  

17. After the conversation with Mr. Sequeira, Mr. Correia left the store.    

18. Thereafter, the Lowell Police continued with the citywide operation.  At approximately 9:30 p.m., Detectives Desmarais and Lavoie were conducting surveillance of M & B and observed a Green Ford Explorer pull into the M & B lot.  The driver was a female and there were three (3) male passengers.  

19. The front passenger, later identified as twenty (20) year old Rafael Salas, entered the liquor store carrying nothing.  He appeared to be in his late teenage years.  Shortly thereafter, Mr. Salas left the store carrying a small bag.  Detective Desmarais saw a cap to a bottle of liquor sticking out of the top of the bag.  Mr. Salas got back into the Explorer and they left the parking lot.  

20. The detectives followed the car and stopped it.  Mr. Salas admitted that he purchased a bottle of Hennessy at M & B. The detectives found the 200 ml. bottle of Hennessy in the driver’s purse.  

21. When the detectives asked Mr. Salas if the clerk had asked for his identification, Mr. Salas stated, “No, he knows me.”  Thereafter, Mr. Salas refused to cooperate.  

22. Mr. Salas as well as the female driver and another male passenger were placed under arrest.  

23. Subsequently, the supervisor, Captain Webb went to M & B and found Mr. Sequeira again, behind the counter.  

Discussion

The City of Lowell alleges that M & B violated 204 CMR 2.05(2) by permitting an illegality on its premises on two (2) occasions during the evening hours of September 25, 2009. Specifically, the City alleges that M & B sold or delivered alcohol to two (2) individuals who were under the age of twenty-one (21) in violation of M.G.L. c. 138, §34.
  M & B argues that insufficient evidence exists as a matter of law to find these violations.  Although M & B stipulated to the police reports at both hearings, it now argues that the hearsay evidence is not reliable and should not be considered by the Commission.

Pursuant to M.G.L. c. 138, §67, “[t] he ABCC is required to offer a de novo hearing, that is, to hear evidence and find the facts afresh. [United Food Corp v. Alcoholic Beverages Control Commission, 375 Mass. 240 (1978).]  As a general rule the concept of a hearing de novo precludes giving evidentiary weight to the findings of the tribunal from whose decision an appeal was claimed. See, e.g. Devine v. Zoning Bd. of Appeals of Lynn, 332 Mass. 319, 321 (1955); Josephs v. Board of Appeals of Brookline, 362 Mass. 290, 295 (1972); Dolphino Corp. v. Alcoholic Beverages Control Com'n, 29 Mass.App.Ct. 954, 955 (1990)(rescript). The findings of a local licensing board are ‘viewed as hearsay evidence, [and] they are second-level, or totem pole hearsay, analogous to the non-eyewitness police reports in Merisme v. Board of Appeals on Motor Vehicle Liab. Policies and Bonds, 27 Mass.App.Ct. 470, 473-476 (1989).”  Dolphino Corp. v. Alcoholic Beverages Control Com'n, 29 Mass.App.Ct. 954, 955 (1990)(rescript).  

Among the many exhibits that the parties offered as evidence during the hearing before the Commission, was the videotape of the LLC’s proceedings.  Three (3) detectives testified during the course of that hearing.  Their testimony included the observations they made that night, as well as the admissions that Mr. Salas, Mr. Seeliger, and Mr. Sequeria made to them that evening.  

The detectives also testified about their training and experience.  More importantly, during the LLC’s proceedings and again before the Commission, Attorney Talty stipulated to the contents of the police reports.  As a result, all of the police officers’ observations, conclusions, and statements, as well as those made to them by third parties are admitted into evidence.  When Attorney Talty indicated that his client wished to stipulate to the contents of the police reports, the stipulation was sufficient and relieved the City of Lowell of the burden of introducing further evidence on the matter
. See Commonwealth v. Jackson, Appeals Court No. 04-P-496 (April 3, 2008)(rescript), citing Commonwealth v. Chavis, 415 Mass 703, 706 n. 5 (1993) (stipulation established prior conviction).  The Commission does not find that the stipulation was improvident or not conducive to justice.  See Pereira v. New England LNG Co., 364 Mass 109, 114(1973)(party is bound by stipulation unless court "vacates it as improvident or not conducive to justice").


While counsel for M & B argues that the contents of the police reports are insufficient to satisfy the City of Lowell’s burden of proof, this Commission disagrees.  A licensee permits an illegality on his premises in contravention of G. L. c. 138, §34 when alcohol is sold or delivered to an individual under twenty-one (21) years of age on its premises.  It is clear from all of the evidence submitted in this matter that such a sale or delivery occurred.  


On September 25, 2009, the Lowell Police conducted a citywide operation targeted at detecting underage drinking.  During the course of the evening, detectives conducted surveillance on M & B.  At 5:15 p.m. and then again at 9:30 p.m., detectives watched two individuals that they believed to be under the age of twenty-one (21) walk into M& B and come out carrying bags containing alcoholic beverages.  
 


On both occasions, these individuals admitted to the detectives that they were under the age of twenty-one (21) and purchased alcohol from M & B.  They separately told the detectives that the clerk did not request any identification.  Further, the detectives searched both individuals as well as the cars they were occupying and found no identification indicating that either Mr. Salas or Mr. Seeliger were twenty-one (21) years of age.    


In Mr. Seeliger’s case, the clerk admitted that he sold the alcohol to Mr. Seeliger.  When the clerk spoke with the police, he said that he thought he requested identification indicating that Mr. Seeliger was twenty-one (21) years old, but that he could not be sure.  He told the officers as well the licensee’s son that the store was very busy that night.  


Mr. Seeliger and Mr. Salas each told the detectives the type and amount of alcohol that they purchased from M & B.  Their admissions were corroborated by the type and amount of alcohol that the police found in their cars.  As they were each arrested for being a minor in possession of alcohol, their statements may also be considered ones made against penal interest.    


The Commission finds that the detectives’ testimonies, as well as, the admissions made by Mr. Seeliger, Mr. Salas, and Mr. Sequeira that night are credible.  Therefore, the Commission’s discussion turns to whether the City of Lowell presented enough evidence to persuade the Commission that M & B committed the violation.  Based on the foregoing, the Commission is persuaded that M & B did commit the violations as alleged.  


Although there was an argument that the clerk requested identification from these individuals, the licensee presented no evidence in support of this argument.  Both individuals told the detectives that the clerk did not ask for any identification.  In addition, the detectives did not find any identification indicating that either Mr. Salas or Mr. Seeliger was twenty-one (21) years old on their persons or in their cars.  As such, this argument is not persuasive to the Commission. 


M.G.L. c. 138, §34B offers protection from license revocation or criminal penalties to license holders who reasonably rely on one (1) of four (4) pieces of identification specified in the statute, including a valid Massachusetts driver's license.  However, the Commission has established that to obtain the protection accorded to a license holder under §34B, a license holder must obtain proof of age prior to the purchase of alcoholic beverages and also must obtain proof of age on the day of the alleged sale to a minor. The Appeals Court has reviewed this Commission interpretation and upheld it as reasonable. Howard Johnson Company v. Alcoholic Beverages Control Commission, 24 Mass.App.Ct. 487, 510 N.E.2d 293 (1987); In Re: Alan C. Dinh dba Juliano’s Beer & Wine, Quincy (ABCC Decision April 8, 2005.) 


A non-Massachusetts driver's license is not a piece of identification on which alcoholic beverages license holders may rely as proof of age to obtain the protections extended under §34B.  Murray's Liquors, Inc. v. Alcoholic Beverages Control Commission, 48 Mass.App.Ct. 100 (1999); In Re: Alan C. Dinh dba Juliano’s Beer & Wine, Quincy (ABCC Decision April 8, 2005).  The Commission finds that M & B did not rely on any identification specified in M.G.L. c. 138, §34B as proof of age on the date of the alleged violation and therefore rules that M & B does not have any defense under §34B.     

Conclusion and Disposition


Based on this evidence, the Commission approves the action of the Lowell License Commission in finding that M &B permitted an illegality on its premises when it sold or delivered alcoholic beverages to a person under twenty-one (21) on September 25, 2009 at or about 5:15 p.m. and again on or about 9:30 p.m.  


The Lowell License Commission’s suspension of M & B’s license purported to be progressive discipline based upon prior violations.  While the Lowell License Commission issued M & B warnings or placed it “on probation” for prior violations, warnings and probation are not measurable punishment because neither is reviewable or appealable to the Commission.  As such, these penalties cannot be considered in this disposition, and the Commission treats the violations of September 25, 2009 as a first offense, with two (2) counts.  


Therefore, the Commission disapproves the action of the Lowell License Commission in suspending M & B’s license as originally stated by the Lowell License Commission and remands the matter to the Lowell License Commission with the recommendation that the license be suspended for a period not to exceed seven (7) days for the violation that occurred on September 25, 2009 at or about 5:15 p.m. and that the license be suspended for a period not to exceed seven (7) days for the violation that occurred on September 25, 2009 at or about 9:30 p.m., each seven (7) day suspension to be served consecutively.  


Thus, the Commission recommendation is that the suspension not to exceed fourteen (14) days in the aggregate.  

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Kim S. Gainsboro, Chairman______________________________________________________

Susan Corcoran, Commissioner____________________________________________________

Dated in Boston, Massachusetts this 16th day of December 2009.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:
Lowell Licensing Board, Ryan J. Wynn



Michael Talty, Esq.


Brian W. Leahey, Esq.


File

� M.G.L. c. 138, §34 provides, in pertinent part, that “[w]hoever makes a sale or delivery of any alcoholic beverage or alcohol to any person under 21 years of age, either for his own use or for the use of his parent or any other person … shall be punished.”    





� Moreover, the Commission finds that these police reports, while hearsay, are inherently reliable.  See Commonwealth v. Durling, 407 Mass. 108, 551 N.E. 2d 1193 (1990).  All the police reports contain detailed factual personal observations that the Lowell Police Officers made at the scene, as well as the admissions of Mr. Seeliger, Mr. Sequeira, and Mr. Salas regarding the sale and purchase of alcoholic beverages from M &B.  They do not contain general statements or conclusions.  As such they contain inherent indications of reliability. 
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