Re:

Raysa Toppi, Inc.

d/b/a:
Willie Topps

Premise:
731 Lakeview Avenue

City:
Lowell, MA 01850

Heard:
November 18, 2009

DECISION

This is an appeal of the action of the Lowell License Commission (“the LLC”) in suspending the M.G.L. c. 138, §12 all alcoholic beverages license of Raysa Toppi, Inc. dba Willie Topps (“Willie Topps” or the “Licensee”).  On September 24, 2009, the LLC held separate hearings to determine if the Licensee was in violation of the Commonwealth ’s liquor laws and/or the City of Lowell’s Regulations.  The first hearing related to an alleged violation that occurred on August 8, 2009 and the second hearing related to an alleged violation that occurred on August 28, 2009.  During the hearings, several police officers, a security officer working for Willie Topps, Raysa Toppi, Willie Toppi and Rachel Tessier testified.  The City Solicitor submitted several police reports, as well as other documentary exhibits as evidence of the alleged violations.  

The LLC found that Willie Topps violated Rule Nos. 11 and 25 of the Rules and Regulations of the License Commission of the City of Lowell Governing Licenses for the Sale of all Alcoholic Beverages and Malt Beverages and Wines (“Rule No.”) on August 8, 2009.  Specifically, the LLC found that Willie Topps permitted an illegality on its premises and failed to notify the Lowell Police Department of a disturbance that took place on its premises.  As a result of the these violations, the LLC ordered that Willie Topps’ all alcoholic beverages license be suspended for a period of seven (7) days and that said suspension be held in abeyance during a probationary period of one (1) year.   Furthermore, the LLC ordered that Willie Topps’ hours of operation be rolled back two (2) hours for a period of thirty (30) days.  

After the second hearing, the LLC found that Willie Topps violated M.G.L. c. 138, §34 and Rule No. 10 when it sold or delivered an alcoholic beverage to a person under twenty-one (21) years of age on August 28, 2009.  As a result of these violations, the LLC imposed a ten (10) day suspension of Willie Topps’ all alcoholic beverages license. The LLC also ordered that Willie Topps’ hours be rolled back for an additional sixty (60) days to commence after the period of the license suspension.  In addition, the LLC required Ms. Toppi to enroll in and complete a program that instructs servers employed in the alcohol beverages business.  

The LLC went on to find that as a result of the August 28, 2009 violation, Willie Topps was in violation of the probationary period imposed by it during the first hearing
.  Consequently, the LLC revoked the prior order holding the seven (7) day suspension in abeyance and ordered that the seven (7) day suspension be served from and after the ten (10) day suspension, which had been imposed after the second hearing.   



Willie Topps appealed the LLC’s decisions to the Alcoholic Beverages Control Commission (the “Commission”) and a hearing was held on November 18, 2009.  During the hearing Rachel Tessier and Raysa Toppi testified, and the parties submitted the videotaped proceedings before the LLC as well as ten (10) additional exhibits including a Joint Memorandum stating their respective positions.   

The following exhibits are in evidence:

1. Joint Pre-Hearing Memorandum; 

2. CPR Health Care Certification of Raysa Toppi; 

3. Boston Bartenders School of America Certification of Raysa Toppi; 

4. ServSafe Certification of Raysa Toppi; 

5. Lowell Police Report of Officer Ronald R. Reid, Case No. 2009-0014995A; 

6. Lowell Police Report of Officer Francis E. Nobrega, Case No. 2009-0016325A; 

7. Lowell Police Witness Statement Report of Merry Lam; 

8. The September 25, 2009 Decision of the Lowell Licensing Board imposing a seven (7) day suspension; 

9. The September 25, 2009 Decision of the Lowell Licensing Board imposing a ten (10) day suspension; 

10. DVD of Lowell Licensing Board hearing; and 

11. Lowell Licensing Board’s Rules and Regulations.

There is one tape of this hearing.  

Facts


The Commission makes the following findings, based on the evidence presented at the hearing:  

1. On Saturday, August 8, 2009 Rachel Tessier was at Willie Topps nightclub with her friend Radys Rodriquez.  Around 1:00 a.m. while Ms. Tessier was on the dance floor, an unidentified female hit her in the face with a beer bottle, and fled the club.  Testimony

2. Ms. Tessier received a laceration on the bridge of her nose approximately one (1) inch wide, as well as several minor lacerations and a large swollen contusion on her forehead.  She was bleeding profusely from her injuries.  Testimony   

3. Kevin DeRusso, a security officer working at Willie Topps saw Ms. Tessier’s injuries and spoke with her about the incident.  Testimony, Ex. 10  

4. Mr. De Russo testified that he did not call the police.  Ex. 10

5. Ms. Tessier’s friend took her to Lowell General Hospital.  She received no assistance from either the security officer or any other employee of Willie Topps.  Testimony

6. Ms. Toppi, the manager of record, testified that she was working on August 8, 2009. She also testified that she never called the police although she was aware of the incident Ms. Tessier.  Testimony

7. In a separate and unrelated incident, on August 28, 2009, at approximately 1:46 a.m., Officer Francis E. Nobrega went to Lowell General Hospital (“LGH”) regarding a gunshot victim.  Exs. 6, 10  

8. Officer Nobrega spoke with Merry Lam and Sophy Chan. Ms. Lam stated that she was at Willie Topps with friends.  Exs. 6, 10  

9. Officer Nobrega could smell alcohol on Ms. Lam's breath and asked her if she had been drinking alcohol at Willie Topps.  Ms. Lam replied that she had.  She said that individuals had been purchasing beer for her during the night.  Ms. Lam is eighteen (18) years of age.  Exs. 6, 10  

10. Ms. Lam wrote and signed a witness statement reiterating that she had been drinking at Willie Topps.  Exs. 6, 7

11. Ms. Toppi, the owner and manager of record, testified that she was working at Willie Topps as a bartender on August 28, 2009.  Ms. Toppi testified that during that evening of August 28, 2009, Willie Topps had an eighteen (18) years or older night.  This type of event admits individuals who are eighteen (18) years of age or older, but does not allow these individuals to drink or purchase alcohol.  Testimony  

12. Ms. Toppi testified that all persons coming through the doors that evening were asked for identification indicating their age.  Ms. Toppi testified that individuals who were twenty-one (21) years of age or older were given bracelets identifying them as persons able to purchase alcohol.  Testimony

13. Ms. Toppi testified that she and the bartenders working that evening did not sell alcoholic beverages to any individuals who were not wearing bracelets.  Testimony  

Discussion

Pursuant to M.G.L. c. 138, §67, “[t] he ABCC is required to offer a de novo hearing, that is, to hear evidence and find the facts afresh. United Food Corp v. Alcoholic Beverages Control Commission, 375 Mass. 240 (1978).  As a general rule the concept of a hearing de novo precludes giving evidentiary weight to the findings of the tribunal from whose decision an appeal was claimed. See, e.g. Devine v. Zoning Bd. of Appeals of Lynn, 332 Mass. 319, 321 (1955); Josephs v. Board of Appeals of Brookline, 362 Mass. 290, 295 (1972); Dolphino Corp. v. Alcoholic Beverages Control Com'n, 29 Mass.App.Ct. 954, 955 (1990)(rescript). The findings of a local licensing board are ‘viewed as hearsay evidence, [and] they are second-level, or totem pole hearsay, analogous to the non-eyewitness police reports in Merisme v. Board of Appeals on Motor Vehicle Liab. Policies and Bonds, 27 Mass.App.Ct. 470, 473-476 (1989).”  Dolphino Corp. v. Alcoholic Beverages Control Com'n, 29 Mass.App.Ct. 954, 955 (1990)(rescript).  

Incident on August 8, 2009


Rule No. 25 states in pertinent part, “All licensees for the sale and service of alcoholic beverages,  … shall notify the Lowell Police Department immediately, by telephone or otherwise, when any violation of law, disorder, disturbance is taking place or about to take place on the licensed premises…” Kevin DeRusso and Rachel Tessier both testified that they spoke with each other after she was hit in the face with a beer bottle.  They both testified that she was bleeding profusely and that the incident occurred on or around the dance floor at Willie Topps.  Mr. DeRusso testified that neither he nor any other employee of Willie Topps called the police to notify them about the incident.  Furthermore, Ms. Toppi, the license manager, testified that she was working on August 8, 2009, was aware of the incident and never notified the Lowell Police Department.  Therefore, Willie Topps is in violation of Rule No. 25.   

Incident on August 28, 2009


A licensee violates G. L. c. 138, §34
 by delivering or selling alcoholic beverages to an individual under twenty-one (21) years of age on its premises.  In this case, there was no evidence that anyone from Willie Topps sold or delivered an alcoholic beverage to Ms. Lam.  Ms. Toppi testified that on this particular night, individuals under the age of twenty-one (21) were permitted inside the premises.  Ms. Toppi testified that all individuals were asked for identification at the door.  She testified that individuals twenty-one (21) years of age or older were given bracelets identifying them as such.  She testified that neither she nor any of her staff served alcoholic beverages to anyone who did not have a bracelet.  


Ms. Toppi’s testimony was not disproved by Officer Nobrega’s testimony about his conversation with Ms. Lam or Ms. Lam’s written statement.  In fact, the opposite is true.  Ms. Lam stated to Officer Nobrega and then reiterated in her written statement that other patrons purchased alcohol for her during the night.  She never told Officer Nobrega or put in her statement that employees of Willie Topps either sold or delivered alcoholic beverages to her.  


The facts of this case are analogous to those in Tiki Hut, Inc. v. Alcoholic Beverages Control Commission, 398 Mass. 1001, (1986)(rescript).  In that case, the Supreme Judicial Court held, “evidence that an under-age person was found in possession of an alcoholic beverage bought by other patrons inside a licensed premises is insufficient to prove a sale or delivery of alcoholic beverages by the licensee in violation of M.G.L. c. 138, §34.  Id.  “There simply is no language in c. 138, §34, that reasonably may be construed as imposing a duty on a licensee to exercise reasonable care to assure that no alcoholic beverage will find its way into the hands of a person below the legal drinking age. The statutory language applicable to licensees focuses only on sales and deliveries. Therefore, since there was neither a finding nor evidence that [the licensee] sold or delivered an alcoholic beverage to a person below the legal drinking age, the judge correctly ordered that the decision [finding a violation] be set aside.”  Id.  Under that analysis, there is insufficient evidence in this case, to find that Willie Topps violated M.G.L.c 138, §34.
     

 Roll Back of Hours

Pursuant to M.G.L. c. 138, §67, the Licensee purported to appeal the action of the LLC in rolling back its operating hours.  Pursuant to M.G.L. c. 138, §12, ¶ 6, sentence 2, local licensing authorities are permitted to decrease the operating hours of a licensee.  Furthermore, it has been adjudicated that the action of a local licensing authority in reducing the hours of operation of a licensee is not a modification of a license, and that a licensee’s purported appeal to this Commission of such action is without statutory authority and, hence, not permitted.  Casa Loma, Inc. v. Alcoholic Beverages Control Commission, 377 Mass. 231, 234 (1979); Profile Lounges, Inc. v. Alcoholic Beverages Control Commission, 7 Mass. App. Ct 453  (1979).  Consequently, this Commission does not have jurisdiction to consider this aspect of the licensee’s appeal and will not address this issue.

Conclusion and Disposition


Based on this evidence, the Commission approves the action of the Lowell License Commission in finding that: Willie Topps violated Rule No. 25 when it failed to notify the police of a disturbance on its premises on August 8, 2009.  However, the Commission finds that there is insufficient evidence as a matter of law to find that the Licensee sold or delivered alcoholic beverages to a person under twenty-one (21) years of age on August 28, 2009.  Therefore, the Commission disapproves the action of the Lowell License Commission in suspending Willie Topp’s license as originally stated by the Lowell License Commission.  


The Commission remands the matter with the recommendation that the license be suspended for a period not to exceed 14 days for the August 8, 2009 violation.  The Commission makes this recommendation given the particularly egregious nature of this violation.  Ms. Tessier sustained serious injuries for which she was hospitalized, the Licensee through its employees was well aware of the incident as well as the seriousness of Ms. Tessier’s injuries, and either failed or refused to call the police.

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Kim S. Gainsboro, Chairman______________________________________________________

Robert H. Cronin, Commissioner___________________________________________________

Susan Corcoran, Commissioner_____________________________________________________

Dated in Boston, Massachusetts this 12th day of January 2010.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:
Lowell Licensing Board, Ryan J. Wynn



Keith L. Sachs, Esq.


R. Eric Slagle, Assistant City Solicitor

File

� In light of this decision, we need not address the appropriateness of this finding.


� G.L. c. 138, §34 provides, in pertinent part, that “[w]hoever makes a sale or delivery of any alcoholic beverage or alcohol to any person under 21 years of age, either for his own use or for the use of his parent or any other person … shall be punished.”    


� This is not to say that Willie Topps may not have violated a law of the Commonwealth.  In fact, the evidence presented may support a violation of M.G.L. c. 138, §34C, as prohibited by 204 CMR 2.05 (2) if the licensee allowed a person under the age of twenty-one (21) to have possession of an alcoholic beverage.   
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