COMMONWEALTH OF MASSACHUSETTS

APPELLATE TAX BOARD

LUISA CLOUTIER & 

v.          BOARD OF ASSESSORS OF

BRANDON CLOUTIER


       THE TOWN OF BOYLSTON
Docket No. F316291
 
    
      
  Promulgated:








  October 31, 2013

This is an appeal filed under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the Board of Assessors of the Town of Boylston (“assessors” or “appellee”) to abate a tax on certain real estate in the Town of Boylston owned by and assessed to Luisa Cloutier and Brandon Cloutier (collectively, “appellants”)
 under G.L. c. 59, §§ 11 and 38, for fiscal year 2012 (“fiscal year at issue”).


Chairman Hammond heard this appeal.  Commissioners Scharaffa, Rose, Mulhern and Chmielinski joined him in the decision for the appellee.    

These findings of fact and report are made pursuant to a request by the appellants under G.L. c. 58A, § 13 and 831 CMR 1.32. 


Luisa Cloutier and Brandon Cloutier, pro se, for the appellants.


Margo Richardson, administrator, for the appellee.

FINDINGS OF FACT AND REPORTS
On the basis of testimony and exhibits offered into evidence at the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact.
The property at issue is a 0.99-acre parcel of land improved with a 2.75-story, Colonial-style dwelling located at 21 Maple Way in Boylston (“subject property”).  The subject property is located in Pleasant Hill Estates abutting the Mount Pleasant Country Club.   The appellants purchased the subject property on February 28, 2011 for $675,000.  

For fiscal year 2012, the assessors valued the subject property at $521,800 and assessed a tax thereon at the rate of $17.02 per $1,000, in the amount of $8,881.04.  The appellants paid the tax due without incurring interest.  On January 3, 2012, the appellants timely filed an Application for Abatement with the assessors, which the assessors denied on March 6, 2012.  The appellants seasonably filed an appeal with the Appellate Tax Board (“Board”), which the Board received on June 7, 2012 in an

envelope postmarked June 6, 2012.
  On the basis of these facts, the Board found and ruled that it had jurisdiction to hear and decide this appeal.

Constructed in 2010, the subject dwelling has a concrete foundation, vinyl-siding, and an asphalt gable/hip style roof. The dwelling has eight rooms, including four bedrooms, as well as two full bathrooms and one half bathroom, with a total finished living area of 3,474 square feet.  The two-story family room has a floor-to-ceiling fireplace and a balcony above.  The interior walls are painted drywall, and the floors are a mix of hardwood, carpet and tile.  The kitchen has “ENERGY STAR” appliances, custom-made cherry cabinets, and granite countertops.  The bathrooms also have granite countertops.  The dwelling has a three-zone, hydro-air heating and cooling system fueled by gas.  Additional features include: a full walk-out, partially finished basement; a two-car, oversized attached garage; a front porch; and a mahogany rear deck.  The subject property is serviced by town water, but has a private septic system.  The property record card lists the kitchen as “luxurious” and the bathrooms as “modern” and gives the property an overall grade of “good +10.”
The appellants contended that they overpaid for the subject property and that it was overvalued for the fiscal year at issue.  The appellants presented their case through the testimony of Luisa Cloutier and the introduction of several exhibits including a packet prepared by ERA Key Realty – Worcester, which included design plans of the subject dwelling, a listing of the building specifications, and photographs of the interior of the dwelling.  The appellants also offered the Multiple Listing Service (“MLS”) listing sheets for five Boylston properties that they deemed comparable to the subject property:  28 Pleasant Lane, 30 Pleasant Lane, 20 Ridgefield Circle, 10 Pleasant Lane, and 11 Pleasant Lane.  The appellants’ purportedly comparable properties ranged in size from 1.03 acres to 2.91 acres with finished living areas that ranged from 3,136 square feet to 3,513 square feet.  The sale dates for these properties ranged from October 12, 2011 to June 11, 2012; the sale prices ranged from $500,000 to $641,000, with an average sale price of $169.04 per square foot.  
Although there were numerous differences between the subject property and the appellants’ purportedly comparable properties, the appellants did not make any adjustments to the purportedly comparable properties’ sale prices to compensate for those differences.  Those differences included:  date of sale, even though the sales occurred between nine months and eighteen months after the relevant date of assessment; lot size; finished living area; age of the dwelling, although all but one were six to seven years older than the subject property; location, despite the fact that none of the purported comparable properties were located adjacent to the golf course; and, overall condition, although only one was given the same grade as the subject property -- “good +10.”  The appellants also offered into evidence a summary appraisal report prepared by a professional appraiser, Leo F. Mosian, Jr., who was not present and therefore did not testify at the hearing of this appeal.
Based on this information, the appellants estimated the value of the subject property at $421,000 for the fiscal year at issue.

For their part, the assessors offered the testimony of Margo Richardson, administrator for the assessors, and the introduction of several exhibits including: the relevant jurisdictional documentation; the property record cards for three properties located on the same street as the subject property, Maple Way, and also three properties located on Pleasant Lane, which runs parallel to Maple Way, in support of the assessors’ comparable-assessment analysis; the MLS listing sheets and property record cards for seven properties that sold during the period May 28, 2010 through October 12, 2011 in support of the assessors’ comparable-sales analysis.  
The assessors’ comparable assessment properties ranged in size from 0.96 acre to 3.20 acres and were improved with two-story, Colonial-style dwellings with finished living areas that ranged from 3,648 square feet to 4,134 square feet.  The fiscal year 2012 assessments for these properties ranged from $516,400 to $602,800.      

The assessors comparable sales properties ranged in size from 0.94 acres to 4.22 acres with finished living areas that ranged from 3,400 square feet to 3,816 square feet.  The sale dates occurred during the period May 28, 2010 through October 12, 2011, with sale prices that ranged from $525,000 to $705,000.
Based on all of the evidence, the Board found that the appellants failed to meet their burden of proving that the subject property was overvalued for the fiscal year at issue.  The Board found that the sale price paid by the appellants just two months after the relevant date of assessment, for more than the assessment at issue, was the best indication of the subject property’s fair cash value on January 1, 2011.  The appellants offered insufficient evidence to establish that they had overpaid for the subject property.  Further, the sales and assessment evidence offered by both parties supported the subject assessment.  For example, applying the average sale price per square foot of the appellants’ comparable sales -- $169.04 – to the subject property’s 3,474 square footage results in an indicated value of $587,245, well in excess of the $521,800 assessed value.
Accordingly, the Board issued a decision for the appellee in this appeal.
OPINION
The assessors are required to assess real estate at its fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on which a willing seller and a willing buyer will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).  
The appellants have the burden of proving that the property has a lower value than that assessed. “‛The burden of proof is upon the petitioner[s] to make out [their] right as [a] matter of law to [an] abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)).  “[T]he board is entitled to ‛presume that the valuation made by the assessors [is] valid unless the taxpayers . . . prov[e] the contrary.’”  General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245).   
The actual sale of the subject property itself is “ʽvery strong evidence of fair market value, for [it] represent[s] what a buyer has been willing to pay to a seller for [the property under appeal].’”  New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 469 (1981) (quoting First Nat’l Stores, Inc. v. Assessors of Somerville, 358 Mass. 554, 560 (1971)).  See Kane v. Assessors of Topsfield, Mass. ATB Findings of Fact and Reports 2000-409, 411 (finding that a sale of the subject property three months before the relevant assessment date was the best evidence of the subject’s fair cash value absent any evidence of compulsion).  

In the present appeal, the appellants purchased the subject property two months after the relevant assessment date of January 1, 2011, for $675,000.  The appellants made no attempt to argue that the sale was made under compulsion or was in any other way not an arm’s-length transaction.  “The Supreme Judicial Court has given a narrow definition to the ‘compulsion’ that requires exclusion of evidence of a sale.’”  Kane v. Assessors of Topsfield, Mass. ATB Findings of Fact and Reports, 2000-409, 412-13 (quoting The Westwood Group, Inc. v. Assessors of Revere, 391 Mass. 1012, 1013 (1984).  Further, the appellants offered no credible evidence that they in fact “over paid” for the subject property.   
In appeals before this Board, taxpayers “‛may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.’” General Electric Co., 393 Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).  Sales of comparable realty in the same geographic area and within a reasonable time of the assessment date generally contain probative evidence for determining the value of the property at issue.  Graham v. Assessors of West Tisbury, Mass. ATB Findings of Fact and Reports 2007-321, 400 (citing McCabe v. Chelsea, 265 Mass. 494, 496 (1929)).  The appellants bear the burden of “‘establishing the comparability of . . . properties [used for comparison] to the subject propert[ies].’”  Fleet Bank of Mass. v. Assessors of Manchester, Mass. ATB Findings of Fact and Reports 1998-546, 547.  Accord New Boston Garden Corp., 383 Mass. at 470.  Properties are “comparable” to the subject property when they share “fundamental similarities” with the subject property, including similar age, location, sizes and dates of sales.  Glowacki v. Assessors of Upton, Mass. ATB Findings of Fact and Reports 2013-685, 693 (citing Lattuca v. Robsham, 442 Mass. 205, 216 (2004)).
 “Once basic comparability is established, it is then necessary to make adjustments for the differences, looking primarily to the relative quality of the properties, to develop a market indicator of value.”  New Boston Garden Corp., 383 Mass. at 470. “[R]eliance on unadjusted [sales] of assertedly comparable properties . . . [is] insufficient to justify a value lower than that assessed.”  Antonio v. Assessors of Shutesbury, Mass. ATB Findings of Fact and Reports 2008-54, 70.
 
In the instant appeal, the appellants presented the MLS listing sheets reflecting the sales of five purportedly comparable properties.  Although these listings provided basic information about the properties, the appellants made no attempt to make adjustments to the purportedly comparable properties’ sales’ prices to account for differences with the subject property.  "Adjustments for differences in the elements of comparison are made to the price of each comparable property . . . .  The magnitude of the adjustment made for each element of comparison depends on how much that characteristic of the comparable property differs from the subject property." Appraisal Institute, The Appraisal of Real Estate at 322 (13th ed., 2008).  The Board therefore found that, without the necessary adjustments, the appellants’ comparable-sales’ listings provided little probative evidence of the subject property’s fair cash value.

Based on all of the evidence, the Board found that the appellants failed to meet their burden of proving that the subject property was overvalued for the fiscal year at issue.  The Board found that the sale price paid by the appellants on February 28, 2011, which was $153,200 more than the assessment at issue, was the best indication of the subject property’s fair cash value on January 1, 2011.  Moreover, the Board found that the comparable sales and assessment evidence offered by both parties supported the subject assessment.
Accordingly, the Board issued a decision for the appellee in this appeal.

                        By: __________________________________


  Thomas W. Hammond, Jr., Chairman
A true copy,

Attest: _______________________________

             Clerk of the Board

� As of January 1, 2011, the assessment date for the fiscal year at issue, Green/Boylston Development Company LLC owned the subject property.  The appellants Luisa Cloutier and Brandon Cloutier purchased the subject property on February 28, 2011.  G.L. c. 59, § 59 provides that a person who acquires title to a property after January 1 in any year is treated as the assessed owner and therefore is entitled to apply for an abatement.


� Where, as here, the Board receives a petition after the three-month due date, the date of postmark is deemed to be the date of filing. G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 & 65.  Accordingly, the Board found and ruled that the filing date of the petition was deemed to be June 6, 2012 and therefore the appellants' appeal was timely. 
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