Re:

Guzman, Inc.

dba:

Raffi’s Place

Premise:
408-410 Summer Street

City/Town:
Lynn, MA 01905

Heard:

March 3, 2010

DECISION


This is an appeal of the action of the Lynn Licensing Board (“the Board”) in suspending the M.G.L. c. 138, §12 all alcoholic beverages license (the “license”) of Guzman, Inc. dba Raffi’s Place (“Raffi’s” or the “Licensee”).  On January 20, 2010, the Board held a hearing regarding allegations that on November 12, 2009 and November 19, 2009 Raffi’s violated the Board’s Local Rules and Regulations (the “Local Rules”), and provisions of Massachusetts General Laws chapter 138.  

The Board heard testimony and entered police reports into evidence related to both incidents.  After the hearing, the Board found that Raffi’s had failed to cooperate with the Lynn Police Department, allowed an illegality to occur on its premises, and violated the Local Rules by not calling the Police on November 12, 2009.  The Board also found that the licensee allowed an employee to commit an illegality on its premises (possession with intent to distribute), and lacked management and control of the premises
 on November 19, 2009.  Consequently, the Board suspended Raffi’s license for twenty-one (21) days.  




Raffi’s appealed the Board’s decision in a timely manner to the Alcoholic Beverages Control Commission (the “Commission”), which held a hearing on March 3, 2010.  During the hearing, two (2) Lynn Police Officers testified, Rafael Guzman testified, and the parties entered documentary evidence.  
The following exhibits are in evidence:

1. The Board’s Notice of Hearing dated November 30, 2009;

2. The Board’s Notice of Hearing dated December 30, 2009;

3. The Board’s Decision dated January 21, 2010;

4. The Licensee’s appeal to the Commission dated January 25, 2010;

5. The Licensee’s employees list;    

6. Pre-hearing Memorandum; 

A. Lynn Police Incident Report #90/66847 dated November 12, 2009;
B. Lynn Police Incident Report #90/66847/3 dated November 12, 2009;
C. Lynn Police Incident Report #90/67008 dated November 19, 2009; 

D. Meeting Minutes of the Board dated November 24, 2009;
E. The Board’s Rule and Regulations; and,
F. Prior History Report of the Licensee.
There is one (1) tape of this hearing.  

Facts



The Commission makes the following findings, based on the evidence presented at the hearing:  

1. On November 12, 2009 at approximately 1:12 a.m., Lawrence Police Officers were dispatched to 408 Summer Street, Raffi’s Place, on a report of shots fired. Raffi’s closed at 1:00 a.m.  Ex. A
2. The license application for Raffi’s, which includes the Form 43, indicates that the licensed premise is a single building with two (2) rooms, and a cellar for storage.  The Local Board approved this application on November 18, 1998.  Commission File         
3. When the officers arrived, they observed two (2) employees of Raffi’s, Mr. Cotto and Mr. Pichardo, at the far end of the parking lot near the dumpster.  Ex. A, Testimony  
4. Officer Avery stopped and asked Mr. Cotto if he heard any gunshots. Mr. Cotto replied that he had, but did not know who fired the shots or where the individual(s) who fired the shots went.  Ex. A, Testimony
5. Mr. Cotto stated that a motor vehicle, which he could not describe, fled down Lowell Street.  Ex. A, Testimony
6. Officers Avery and Gorman located a 9mm shell casing in the parking lot of Raffi’s, in the same area where Mr. Cotto and Mr. Pichardo had been.  Ex. A, Testimony
7.  Thereafter, Officer Pettipas spoke with Rafael Guzman who identified himself as the owner.  Consistent with his testimony before this Commission, Mr. Guzman told the officers that there were no problems in the premises that night and that he did not hear gunshots fired.  Ex. A, Testimony  
8. When the Officers asked Mr. Guzman for the identity of the two (2) individuals in the parking lot, he provided the officers with their names.  Ex. A, Testimony  
9. When the Officers told Mr. Guzman they wished to speak with the individuals, he called Mr. Cotto who returned shortly, but told the officers he had no number for Mr. Pichardo.  Ex. A, Testimony    
10. After Mr. Guzman called Mr. Cotto, he returned and told Officer Gorman that he was out front clearing out the patrons with Mr. Pichardo.  He stated that he heard one (1) gunshot that sounded like it came from the parking lot.  As he walked to the corner of the building he heard five (5) more shots.  Ex. A, Testimony    
11. The shell casings were recovered from the dumpster four (4) and two (2) from the parking lot.  All six (6) shell casings were taken into police custody for processing as evidence.  Ex. A  
12. Thereafter on Thursday, November 12, 2009 at approximately 11:00 p.m., Sergeant Carrow went to Raffi’s Place located at 408 Summer Street, to speak with Jesus Pichardo.  Ex. B, Testimony 
13. At Raffi’s Sergeant Carrow spoke with Rafael Guzman concerning the incident involving the gunshots.  He told Sergeant Carrow that he had been inside the club closing up at the time and had no idea what was happening outside.  Ex. B, Testimony  
14. Sergeant Carrow also spoke with Mr. Pichardo.  He stated that he had gone outside to assist in moving out customers when he suddenly heard the gunshots.   He stated he only saw the back of a white vehicle fleeing the area down Lowell Street.  He did not see the make or model.  Ex. B, Testimony  
15. Mr. Pichardo went on to state that Mr. Cotto had picked up the spent casings and tossed them in the dumpster.  Ex. B, Testimony    
16. The second set of alleged violations occurred on November 19, 2009.  Lynn Police Officers were driving through the Raffi’s bar parking lot when they noticed a car that was parked, running and occupied.  Ex. C, Testimony  
17. They watched the car and noticed that the overhead light was on and the operator
 (later identified as Mr. Pimentel) was looking towards his lap area.  After several minutes passed, both Mr. Pimentel and the passenger (Mr. Rios-Molina) exited the car and stood near the front of it.  Ex. C, Testimony  
18. Officers Kelter and Fucci saw Mr. Pimentel smoking an object and passing it to Mr. Rios-Molina.  The Officers smelled burnt marijuana.   Ex. C, Testimony
19. Officers Kelter and Fucci approached Mr. Pimentel and Mr. Rios-Molina, and saw Mr. Rios-Molina holding a marijuana cigarette in his right hand.  When he saw the officers he dropped the still burning marijuana cigarette on the ground near his feet.   Ex. C, Testimony
20. Officer Fucci recovered the marijuana cigarette and searched Mr. Pimentel for additional narcotics.  He found $557 in Mr. Pimentel’s right front pants pocket.  He did not find any other narcotics.    Ex. C, Testimony
21. Officer Kelter searched Mr. Rios-Molina, but found no additional narcotics.  Ex. C, Testimony
22. Officer Fucci searched the car, and found four (4) plastic bags that he suspected contained marijuana from the center console area.  The marijuana appeared to weigh more than one (1) ounce.  
23. Based upon the quantity and manner in which the marijuana was kept, Officer Fucci testified that he felt it was being held for distribution and not solely for personal use.   Ex. C, Testimony
24. Mr. Pimentel was arrested and charged with Possession with Intent to Distribute Class D (Marijuana) and Drug Violation Near a School.  Mr. Rios-Molina was mailed a civil citation for possession of less than one (1) ounce of marijuana. Ex. C, Testimony  
25. Mr. Pimentel told the officers told that he was working as a promoter for Raffi’s Place at the time of this incident.  Mr. Guzman testified that Mr. Pimental was not one of his employees. Ex. C, Testimony   
Discussion

Pursuant to M.G.L. c. 138, §67, “[t] he ABCC is required to offer a de novo hearing, that is, to hear evidence and find the facts afresh. United Food Corp v. Alcoholic Beverages Control Commission, 375 Mass. 240 (1978).  As a general rule the concept of a hearing de novo precludes giving evidentiary weight to the findings of the tribunal from whose decision an appeal was claimed. See, e.g. Devine v. Zoning Bd. of Appeals of Lynn, 332 Mass. 319, 321 (1955); Josephs v. Board of Appeals of Brookline, 362 Mass. 290, 295 (1972); Dolphino Corp. v. Alcoholic Beverages Control Com'n, 29 Mass.App.Ct. 954, 955 (1990)(rescript).” The Local Board has the burden of producing satisfactory proof to the Commission that the licensee committed the alleged violations.  

The Commission’s decision must be based on substantial evidence.  See Embers of Salisbury, Inc. v. Alcoholic Beverages Control Comm’n, 401 Mass. 526, 528 (1988).  “Substantial evidence” is “such evidence as a reasonable mind might accept as adequate to support a conclusion.”  Id.  Evidence from which a rational mind might draw the desired inference is not enough.  See Blue Cross and Blue Shield of Mass. Inc., v. Comm’r of Ins., 420 Mass 707, 710 (1995).  Disbelief of any particular evidence does not constitute substantial evidence to the contrary. New Boston Garden Corp. v. Bd. of Assessor of Boston, 383 Mass. 456, 467 (1981).    

In this matter, the Board’s case is built on a panoply of facts that would be necessary to conduct a criminal investigation, and thereafter a prosecution.  As such, the Board’s evidence…is entirely dependent on how the criminal investigation was conducted.  See In Re: 632 Page Boulevard, Inc. dba The Cornerstone, Springfield (ABCC Decision October 2005).  Although these facts are critical to any criminal investigation or prosecution of the alleged underlying offenses, these facts alone fall short of proving that the Licensee committed the alleged violations.  Id.  

Incident on November 12, 2009


Sergeant Carrow testified that a call came into the Lynn Police Department for shots being fired at approximately 1:12 a.m.  Sergeant Carrow and Mr. Guzman both testified that Raffi’s closes at 1:00 a.m.  Mr. Pichardo told Sergeant Carrow that he had gone outside to assist in moving out customers when he suddenly heard gunshots.   He stated he only saw the back of a white vehicle fleeing the area down Lowell Street.  He did not see the make or model.  Mr. Pichardo went on to state that Mr. Cotto had picked up the spent casings and tossed them in the dumpster.    

The Commonwealth of Massachusetts Alcoholic Beverages Control Commission Form 43 contains all the pertinent information for the description of the area that has been approved as a licensed premise in the Commonwealth. This is the same document that demonstrates that an applicant for an alcoholic beverages license has been approved by both the Local Licensing Authorities and the Commission.  Raff’s Form 43 contains a description of the Licensed Property, which describes it as a single building with two rooms, and a cellar for storage.  It does not include the parking lot.  

Permitting an Illegality on the Premises


A gun was fired in the parking lot of Raffi’s at approximately 1:12 a.m.   The Commission presumes that this is the illegality that the Local Board found that the licensee permitted on its premises.  The Commission stated previously that the parking lot is not considered part of the licensed premises.  In re: Moonshine Pub, Inv dba Fogland Bar & Grill v. Fall River Licensing Board (ABCC decision March 9, 2005).  As there is no evidence that the illegality occurred inside the licensed premises, the Commission finds that the licensee did not permit an illegality on its premises.  Id.   

Violation of the Local Rules for Failure Call Police



The Licensing Board Rules and Regulations (the “Rules”) section VIII subparagraph 15 indicates that the Licensee shall immediately contact the Lynn Police Department upon the following occurrences:

A. Any criminal activity, which has occurred or is occurring on the premises.  This criminal activity includes but is not limited to:

1. Assaults, domestics assaults, fights

2. Any disturbances by patrons or their guests.

3. Illegal drug use, distribution and trafficking.

4. Thefts of personal property.

5. Carrying of weapons of any type.

There was no evidence that any type of fight or assault took place, or that a patron or guest caused a disturbance, or that there was any type of illegal drug use or distribution, or theft on the licensed premises.  Therefore, we will assume that the Board found Raffi's violated subparagraph 5 of its Rules because it did not notify the police that an individual was carrying a weapon.   


The Commission credits the testimony of Sergeant Carrow.  Sergeant Carrow testified that the gun was fired outside of the licensed premises, in the parking lot.  He also testified that the licensed premises were not open when the gunshots were fired.  Since the gun was fired outside of the licensed premises, the Commission finds that there was no violation of the Local Rules.  See In re: Moonshine Pub, Inv dba Fogland Bar & Grill v. Fall River Licensing Board (ABCC decision March 9, 2005).  

Local Rules – Lack of Cooperation with Police

The Local Rules §XII subjects a licensee to discipline for failing to cooperate with the Lynn Police Department or any agent of the Local Board.  In this case, Mr. Guzman told Officer Pettipas that he did not hear anything.  When Officer Pettipas requested the names of the individuals who had been in the parking lot, Mr. Guzman initially gave him the first names, but then provided him with the full names of Mr. Pichardo and Mr. Cotto.  When Officer Pettipas said that he wanted to speak with these individuals, Mr. Guzman called Mr. Cotto who returned to Raffi’s and spoke with the officer about the incident.  Mr. Guzman stated that he did not have a phone number for Mr. Pichardo.  


Later that day Sergeant Carrow returned to Raffi’s as part of his follow up investigation.  At that time, he spoke with Mr. Guzman.  Sergeant Carrow testified that Mr. Guzman told him he had been inside the club closing up when Officer Pettipas arrived.  Sergeant Carrow further testified that Mr. Guzman told him he had no idea something was happening outside.  


Mr. Guzman testified that he told both officers that he did not hear any gunshots being fired.  Mr. Pichardo was at Raffi’s when Sergeant Carrow arrived.  He spoke with Sergeant Carrow at that time, and gave him an accounting of what he witnessed.  


The Commission credits the testimony of Sergeant Carrow, who testified that Mr. Guzman responded to all of the police officers’ questions, and complied with Officer Pettipas’ request to call Mr. Cotto and ask him to return to Raffi’s.   There is no evidence that Mr. Guzman did not cooperate with the Lynn Police.  

Incident on November 19, 2009

Allowing an employee to permit an illegality on the Licensed Premises


Officer Fucci testified that he saw a parked car in the parking lot of Raffi’s.  The car had three (3) individuals inside and the engine was running.   The overhead light was on and the operator, later identified as Mr. Pimental was looking at his lap.  After several minutes, Mr. Pimental and the passenger exited the car and began walking towards Raffi’s.  


Mr. Pimental was smoking marijuana. The officers searched Mr. Pimental and the other individual but did not find any other drugs.  Subsequently, Officer Fucci searched the car and found four (4) plastic bags each containing marijuana in the center console.  Officer Fucci testified that when he returned to the station, he weighed the bags and their weight was greater than one (1) ounce.  


Although Mr. Pimental told Officer Fucci that he was an employee of Raffi’s, Mr. Guzman denied this.  While the Commission credits Officer Fucci’s entire testimony as an accurate repetition of what was said to him, this evidence is un-sworn hearsay that was uncorroborated.  “[M]ere uncorroborated hearsay or rumor does not constitute substantial evidence.  Consol. Edison Co v. Nat’l Labor Relations Bd., 305 .S. 197, 230 (1938).  Therefore, the Commission finds that this evidence does not prove that Mr. Pimental was an employee.  See Powers Package Store, Inc. v. Natick Bd. Of Selectman, 15 Mass.L.Rptr.319 (Muse, J Mass. Superior Court decision 2002).  


More importantly, as the Commission stated previously, the parking lot is not part of the licensed premises.  As there is no evidence that the illegality occurred inside the licensed premises, the Commission finds that the licensee did not permit an illegality on the premises.  In re: Moonshine Pub, Inv dba Fogland Bar & Grill v. Fall River Licensing Board (ABCC decision March 9, 2005)  

Conclusion

Based on the evidence and rulings above, the Alcoholic Beverages Control Commission disapproves the action of the Lynn Licensing Board in finding the licensee committed any violations.  The Commission remands the matter to the Lynn Licensing Board with the recommendation that no modification, suspension, revocation or cancellation of the license be ordered by the Board.  The Commission found it unnecessary to determine the reasonableness of the penalty imposed by the Board since our disapproval would render any sanction by the Board discrepant with our decision.  

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Kim S. Gainsboro, Chairman ______________________________________________________

Susan Corcoran, Commissioner ____________________________________________________

Robert H. Cronin, Commissioner __________________________________________________

Dated in Boston, Massachusetts this 19th day of March 2010.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:
Lynn Licensing Board

Samuel A. Vitali, Esq.

Vincent E. Phelan, Esq. 


File

� Although the Board found the licensee in violation of this Local Rule, it did not offer any evidence in support thereof.  As such, the Commission summarily dismisses this violation.


� Mr. Pimentel is not the registered owner of the car.
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