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CORPORATE DISCLOSURE STATEMENT PER SJC Rule 1:21

Pursuant to Rule 1:21 of the Supreme Judicial Court

Rules, Corporate Appellants Steward Carney Hospital,

Inc., Steward Hospital Holdings LLC, and Steward

Health Care System LLC, by and through their

undersigned counsel, hereby make the following

statements:

1. Appellant Steward Carney Hospital, Inc. is a

nongovernmental corporate party, its parent

corporation is Steward Health Care System LLC,

and there is no publicly issued stock to be held

by a publicly held corporation.

2. Appellant Steward Hospital Holdings LLC is a

nongovernmental corporate party, its parent

corporation is Steward Health Care System LLC,

and there is no publicly issued stock to be held

by a publicly held corporation.

3. Appellant Steward Health Care System LLC is a

nongovernmental corporate party and there is no

publicly issued stock to be held by a publicly

held corporation.
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I. STATEMENT OF ISSUES

A. Whether or not the lower court erred when it

denied, on remand from the SJC, the Steward

Defendants’ request to conduct discovery in support of

their Special Motion to Dismiss, filed pursuant to

G.L. c. 231, § 59H.

B. Whether or not the lower court erred when it

found, on remand from the SJC, that the Plaintiffs’

defamation claims were not brought primarily to chill

the Steward Defendants’ legitimate exercise of their

right to petition and thus denied the Steward

Defendants’ Special Motion to Dismiss, filed pursuant

to G.L. c. 231, § 59H.

II. STATEMENT OF THE CASE

Plaintiffs’1 Superior Court Complaint arose out of

the termination of the entire staff of nurses and

mental health counselors working in the Adolescent

Psychiatric Unit (the “Unit”) of Steward Carney

Hospital (the “Hospital”) on May 26, 2011. The

1 Appellees will be referred to as "Plaintiffs" and
Appellants as the "Steward Defendants.” Mass. R.A.P.
16(d). Defendants Proskauer Rose, LLP and Scott
Harshbarger, who are not parties to this appeal, will
be referred to as the “Proskauer Defendants.”
“Defendants” will be used when it is necessary to
discuss the Steward Defendants and Proskauer
Defendants collectively.
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terminations were done at the recommendation of an

independent investigator, former Massachusetts

Attorney General L. Scott Harshbarger, following the

Hospital’s report to state licensing authorities of a

series of incidents in April 2011 involving patient

abuse and neglect, which had triggered a review of the

Hospital’s license to operate the Unit.

In their Complaint, Plaintiffs asserted claims of

defamation against the Steward Defendants (Count III)

and the Proskauer Defendants (Count IV).2 The claim of

defamation against the Steward Defendants arose out of

statements that the Hospital’s then-President, William

Walczak, made to Hospital staff in an email following

the termination of Plaintiffs’ employment and

statements Mr. Walczak made that were published in The

Boston Globe. (RA37-40). The claim of defamation

against the Proskauer Defendants arose out of a

written report that Mr. Harshbarger made to the

Hospital. (RA40-43).

The Steward Defendants filed a Special Motion to

Dismiss Count III (Defamation) against them pursuant

2 Plaintiffs made additional claims against Defendants
(Counts I, II, and V) but those claims are not at
issue in this Appeal.
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to Mass. Gen. Laws c. 231, § 59H (anti-SLAPP statute),

on grounds that the alleged defamatory statements made

by Mr. Walczak constituted protected “petitioning

activity.”3 (RA46-49). The Proskauer Defendants also

filed a Special Motion to Dismiss Count IV

(Defamation) against them pursuant to the anti-SLAPP

statute on the theory that the statements contained in

Mr. Harshbarger’s report to the Hospital were

petitioning activity.4 (RA113-117).

First Lower Court Decision

A motion hearing on Defendants’ Special Motions

to Dismiss was held on December 3, 2013. (RA13; RA174

at n.1). On March 3, 2014, the lower court (Giles, J.)

issued a Memorandum of Decision and Order on

Defendants’ Special Motions to Dismiss allowing the

Proskauer Defendants’ special motion to dismiss and

3 The Steward Defendants also filed, in the
alternative, a motion to dismiss pursuant to Mass. R.
Civ. P. 12(b)(6), on grounds that the alleged
defamatory statements were not “of and concerning”
Plaintiffs, were non-actionable statements of opinion,
and were conditionally privileged business
communications. At the motion hearing, however, the
Steward Defendants withdrew their Rule 12(b)(6) motion
and, as such, the lower court did not rule on that
motion and it is not a subject of this appeal.
4 The Proskauer Defendants also filed an alternative
12(b)(6) motion to dismiss that was likewise withdrawn
at the motion hearing in the lower court.
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denying the Steward Defendants’ special motion.

(Addendum at 1-10).5

The lower court determined that the statements in

Mr. Harshbarger’s report constituted petitioning

activity because “they were aimed at persuading the

regulatory agencies involved not to revoke Carney

Hospital’s license.” (Addendum at 6-8). As factors

supporting her conclusion, Judge Giles observed that:

• The Hospital retained Harshbarger to conduct
his review of the Unit and make
recommendations to the Hospital and
President Walczak at a time when the
Hospital was “being investigated by various
government agencies; and its license was in
danger of being revoked by the DMH.”
(Addendum 6).

• “Harshbarger was mandated to interface with
the agencies and [Hospital] personnel on
behalf of Carney Hospital and develop
remedies so that the Hospital could retain
its license and prevent the Unit from being
closed.” (Addendum 6).

• Mr. Harshbarger’s report was created with
the “intention to inform and influence the
DMH’s decision.” (Addendum 7).

The lower court held that Plaintiffs did not meet

their burden of showing that the Proskauer Defendants’

petitioning activity was “devoid of any reasonable

factual support or any arguable basis in law,” as

5 The lower court’s memorandum of decision is also
located in the Record Appendix at RA173-82.
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required by the anti-SLAPP statute. (Addendum 7). Mr.

Harshbarger’s report was based on interviews of myriad

Hospital employees; his recommendations were

communicated to the Hospital and to DMH; and the

Hospital was subsequently permitted to retain its

license to operate the Unit. (Addendum 7-8). As such,

the lower court allowed the Proskauer Defendants’

special motion to dismiss and denied the Steward

Defendants’ special motion. (Id. at 10).

However, as to the Steward Defendants’ Special

Motion to Dismiss, the lower court found that neither

the email Mr. Walczak sent to Hospital employees nor

the comments he made in The Boston Globe were

“petitioning activity.” (Id. at 8-10).

The Steward Defendants timely filed their notice

of interlocutory appeal pursuant to Fabre v. Walton,

436 Mass. 517, 521-22 (2002) and Benoit v.

Frederickson, 454 Mass. 148, 151-52 (2009). (RA183-

85).

Appeals Court Decision

On February 24, 2016, the Appeals Court issued a

rescript opinion (“rescript opinion”) in Blanchard v.

Steward Carney Hospital, Inc., 89 Mass. App. Ct. 97

(2016) holding that Walczak’s statements to The Boston
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Globe constituted protected petitioning activity, but

that his internal email to hospital staff did not.

(Addendum 16, 38-39). As such, the Appeals Court

reversed the Superior Court decision “insofar as it

denied the Steward defendants’ special motion to

dismiss count 3 of the plaintiff’s complaint

(defamation) as to Walczak’s statements to the Boston

Globe. In all other respects the order is affirmed.”

(Id.).

Despite having found that the Steward Defendants’

anti-SLAPP special motion to dismiss had been

meritorious, in part, it nevertheless denied the

Steward Defendants’ request for reasonable attorney’s

fees and costs on the sole basis that “count 3

survives in part.” (Addendum 39 n.14).

On March 9, 2016, the Steward Defendants filed

with the Appeals Court a Petition for Rehearing, which

was denied. On March 15, 2016, The Steward Defendants

and the Plaintiffs both filed Applications for Further

Appellate Review in the SJC, which were allowed.

SJC Decision

On May 23, 2017, the SJC issued its decision in

Blanchard v. Steward Carney Hospital, Inc., 477 Mass.

141 (2017) vacating so much of the lower court’s
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decision as to Walczak’s statements to the Boston

Globe and affirming the lower court’s decision in

other respects. (Addendum 43). The SJC found that

Walczak’s statements to the Boston Globe constituted

protected petitioning activity (Addendum 37).

However, rather than allow the Steward

Defendants’ Motion under the existing standards, the

SJC created a new “augmented” Duracraft Corp. v.

Holmes Products Corp., 427 Mass. 156 (1998) standard

whereby a nonmoving party may defeat a special motion

to dismiss by demonstrating that the claim was not

primarily brought to chill the special movant’s

legitimate petitioning activities. Blanchard v.

Steward Carney Hospital, Inc., 477 Mass. at 160. The

SJC instructed that:

To make this showing, the nonmoving party
must establish, such that the motion judge
may conclude with fair assurance, that its
primary motivating goal in bringing its
claim, viewed in its entirety, was ‘not to
interfere with and burden defendants’ . . .
petition rights, but to seek damages for the
personal harm to [it] from the defendants’
alleged . . . [legally transgressive]
acts.’”

Id. (citation omitted). The SJC then remanded the case

to the lower court for further consideration in light

of its opinion.
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On June 6, 2017, the Steward Defendants filed a

Petition for Rehearing, which was denied.

Lower Court Proceedings After Remand

On August 17, 2017, the lower court held a status

conference to determine the course of proceedings

after remand. (RA335-356). The Steward Defendants

requested leave of court to conduct short (two hours

maximum) depositions of each of the nine Plaintiffs on

issues relevant to the remand. (RA344). The Court

rejected the request out of hand, indicating that “I’m

not going to allow any discovery. I don’t think it’s

warranted under the circumstances. I just want to

establish a briefing schedule for a renewed motion

[i.e., anti-SLAPP Special Motion to Dismiss]. (RA345).

On October 4, 2017, the Plaintiff Nurses filed

their brief opposing the Special Motion, after remand,

and also filed an Affidavit of Dahlia Rudavksy (with

exhibits). (RA296-323). On November 1, 2017, the

Steward Defendants filed their brief in support of the

Special Motion, after remand, and also field an

Affidavit of Jeffrey Dretler (with exhibits). (RA324-

334). On November 22, 2017, the Plaintiffs filed a

Reply Memorandum.
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On November 30, 2017, the lower court heard oral

argument on the remanded portions of the anti-SLAPP

motion. On December 7, 2017, the lower court issued

its Memorandum of Decision, after remand, denying the

Steward Defendants’ Motion. According to the lower

court: “I find that this claim is not a so-called

SLAPP suit because I find that the plaintiffs’ primary

motivation in bringing it was to seek relief from

allegedly tortious harm, not to interfere with the

defendants’ petition rights.” (Addendum 50).

The Steward Defendants timely filed their notice

of interlocutory appeal pursuant to Fabre v. Walton,

436 Mass. 517, 521-22 (2002) and Benoit v.

Frederickson, 454 Mass. 148, 151-52 (2009). (RA183-

85).

III. STATEMENT OF THE FACTS

The Adolescent Psychiatric Unit

Plaintiffs are registered nurses who worked in

the Hospital’s Adolescent Psychiatric Unit (“the

Unit”). (RA19 at ¶¶ 2-10). The Unit typically treated

mentally and physically challenged teenagers who were

often in aggressive or acute states. (RA120 at ¶ 7;

RA73-74 at ¶ 8). The patients in the Unit are some of

the neediest and most vulnerable in the state, often
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with severe trauma or abuse histories, often neglected

and underserved. (RA87-88). The Unit is licensed by

the Department of Mental Health (“DMH”) and the

Department of Public Health (“DPH”) every two years.

(RA120 at ¶ 7; RA73 at ¶ 7).

April 2011 Incidents and Hospital’s Response

Four incidents involving alleged patient abuse or

neglect on the Unit took place in April 2011 (the

“incidents”). (RA27-29 at ¶¶ 27-28, 32, 35, 38;

Addendum 2). DMH, DPH, and the Department of Children

and Families (“DCF”) (collectively, the “agencies”)

were notified. (RA27-29 at ¶¶ 30, 32, 37, 38; RA120 at

¶ 8; RA73-74 at ¶ 9; Addendum 2). Due to the serious

nature of the reports, DMH immediately commenced an

investigation into each of the reported incidents.

(RA85-86; RA88; RA89-93; RA74 at ¶ 10). As a first

step, DMH stopped admissions on the Unit and saw that

the Hospital took steps to bring down the census.

(RA120 at ¶ 9). DMH indicated to the Hospital that it

was seriously considering shutting down the Unit and

revoking its license unless the Hospital could

demonstrate that it had a plan in place to ensure the

care and safety of the patients. (RA120 at ¶ 9; RA91-

96; RA74 at ¶ 10; Addendum 2).
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The Hospital placed all of the Unit’s nurses and

mental health counselors, as well as two managers, on

paid administrative leave. (RA75 at ¶ 13; Addendum 2).

The Hospital also hired former Commonwealth of

Massachusetts Attorney General L. Scott Harshbarger to

conduct a detailed review of the Unit and make

recommendations. (RA30 at ¶ 44; RA121-23 at ¶ 12-16;

RA75 at ¶ 12; Addendum 2). The Hospital engaged

Attorney General Harshbarger in response to the threat

of being closed by DMH. (Addendum 6). The Hospital

hoped that the hiring of Attorney General Harshbarger

and its placement of the Unit nurses and staff on paid

administrative leave would convey to the regulatory

agencies that the Hospital was taking the incidents

and regulatory investigations seriously, and convince

the agencies to keep the Unit open. (RA121-23 at ¶ 12-

16; RA94-96; RA75 at ¶ 12).6

6 During a labor arbitration hearing in which the issue
of whether the Hospital had “just cause” to terminate
the nurses was litigated (Addendum 4 n.2), Elizabeth
Kinkead, Director of Licensing for the Department of
Mental Health, testified that “the level of concern
was very serious” and that “on the table was the
option to close the unit.” (RA94). Ms. Kinkead further
stated that before recommending whether or not DMH
should shut down the Unit, she “wanted to be assured
that there [was] some really heavy oversight on a
regular basis that was occurring.” (RA94-96).

Massachusetts Appeals Court      Case: 2018-P-0498      Filed: 5/25/2018 3:52:08 PM



12
FPDOCS 34033783.1

As part of the investigation, Mr. Harshbarger

and/or his associates interviewed all Hospital staff

having any contact with or information about the Unit,

almost fifty employees, including administrators,

managers, and each of the Plaintiffs. (RA30 at ¶ 45,

47; RA123 at ¶ 17; RA75-76 at ¶ 15; Addendum 2-3).

Four of the nine Plaintiffs attended the interview

with their union representatives present. (RA298-312).

On May 13, 2011, Mr. Harshbarger met with Mr. Walczak

to orally relay his recommendations and on May 26,

2011, submitted a written report to the Hospital.

(RA31 at ¶ 48; RA76 at ¶ 16; Addendum 3).

In the report, Mr. Harshbarger recommended that

the Hospital rebuild the Unit by, among other things,

replacing all of the Unit’s personnel. (RA76 at ¶ 16;

Addendum; RA133-36). Mr. Harshbarger reported that,

based on his interviews, he believed there was a

culture of mediocrity at the Hospital and a “code of

silence” generated by a range of staff, rather than

staff reporting problems on the Unit. (RA123-24 at

¶ 19; RA76 at ¶ 18; Addendum 3; RA133-36). Mr.

Learning that the Hospital had removed all Unit staff
gave Ms. Kinkead “some options to consider” other than
shutting the Unit completely. (Id.).
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Harshbarger identified the “code of silence” as “[o]ne

of the major underlying sources and causes of the

operational and performance dysfunction on the Unit.”

(RA135 at ¶ 3). Mr. Harshbarger also observed that a

tension between the nurses and the mental health

counselors caused “teamwork, communication and morale

suffer, impacting quality of care,” and that “licensed

RNs ... do not perform ... at standards of

excellence.” (RA135-36 at ¶¶ 4-5)(emphasis in

original).

DMH stayed closely involved with the transition

of the Unit and made recommendations to the Hospital

of consultants that it could work with to develop a

plan for the future. (RA96-97). One of the consultants

recommended by DMH was Nan Stromberg, the former

Director of Nursing for DMH, where she was responsible

for conducting licensing surveys to be sure hospitals

were meeting DMH requirements. (RA96-97; RA100-02).

Ms. Stromberg was engaged by the Hospital and worked

with the Hospital to develop a Strategic Plan to keep

the facility open. (RA103-06; RA 107-112).

On May 26, 2011, Mr. Walczak terminated the

employment of all mental health counselors and nurses

on the Unit, including each of the Plaintiffs, and the
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managers (RA31 at ¶ 49; Addendum 3). The next day, Mr.

Walczak sent an email to Hospital employees informing

all Hospital employees of the termination of the staff

of the Unit. (RA37-38 at ¶¶ 82-86; RA77 at ¶ 20;

Addendum 3). Mr. Walczak did so not only to

communicate to Hospital employees, but also to “give

assurances to the regulatory agencies who were in the

process of determining whether Carney Hospital’s

license to operate the Unit should be revoked that the

deficiencies which has been reported on the Unit would

not continue in that Unit or be tolerated in any other

part of Carney Hospital.” (RA77 at ¶ 20).

Media Coverage

The Boston Globe subsequently published two

articles about the termination of Unit staff and the

hiring of Mr. Harshbarger, in which Mr. Walczak is

quoted. (RA52-53; RA62-63). In the May 28, 2011

article, Mr. Walczak stated that he hired Mr.

Harshbarger to review an allegation of sexual assault

of a patient and general conditions in the Unit and

after reading Mr. Harshbarger’s report decided to

replace the nurses and other staff on the Unit. (RA52-

53; Addendum 3-4). Mr. Walczak described Mr.

Harshbarger’s report as depicting “serious concerns
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about patient safety and quality of care on the unit”

and recommending the Hospital “start over on the

unit.” (RA52-53; Addendum 4). Mr. Walczak “would not

provide details of the alleged assault or patient

safety concerns, or comment on why the entire staff

was dismissed, given that the allegation involved one

employee and one patient.” (RA52-53).

A June 22, 2011 Boston Globe article reiterated

that Mr. Walczak’s decision to fire the entire staff

of the Unit was based upon the investigation by Mr.

Harshbarger. (RA62-63; Addendum 4). According to Mr.

Walczak, the investigation revealed that the Unit “was

not functioning properly and advised him to hire new

staff.” (Id.). The article also said that Mr. Walczak

“would not comment in detail on [the] firings.” (Id.).

Mr. Walczak also noted that when “initial reports . .

. indicated really serious management issues,” he

decided to terminate management at the hospital.”

(RA62). Portions of Mr. Walczak’s statements were

republished in subsequent other media. (RA54-60, RA66-

71; Addendum 4).7

7 The June 22, 2011 Boston Globe article identified
three other complaints of abuse or neglect which the
the newspaper had learned about through a freedom of
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As a result of the Hospital’s strong response to

the incidents - including the termination of the Unit

staff, hiring of Mr. Harshbarger, development of a

Strategic Plan, and communications with the regulatory

agencies (both directly and via the alleged defamatory

statements) - the Hospital’s license to operate the

Unit was not revoked and, in fact, was renewed in

August 2011. (RA125 at ¶ 25; RA78 at ¶ 24).

Arbitration, Unconditional Offer of Reinstatement
and Settlement

The Plaintiffs, all of whom were members of the

Massachusetts Nurses Association (“MNA”), grieved

their terminations pursuant to the applicable

collective bargaining agreement. When the grievances

were denied, the MNA demanded arbitration. The

arbitration was scheduled to occur in two parts with

five of the Plaintiff Nurses (Hendrick, Douglas-

Candido, Herr, Lang and Wood) participating in the

first arbitration and the remaining four of the

Plaintiff Nurses (Blanchard, Donahoe, Dwyer and

information act request to DMH. (RA62). Mr. Walczak
did not comment on these additional complaints except
to say that “[w]hen these were reported to [him] in
rapid succession, it required a much deeper look at
what was going on in the unit” and he had to “move on
this.” (Id.).
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Webster) scheduled to participate in the second

arbitration. (RA140).

In March 2013, after the arbitration hearings for

the first group of nurses were complete but before the

arbitrator had issued his decision, the MNA and the

hospital engaged in settlement discussions concerning

all of the Plaintiffs (i.e., not just those who had

participated in the first arbitration). By letter

dated March 11, 2013, Joseph Ambash, counsel to the

hospital, wrote to Alan McDonald, counsel to the MNA,

offering full backpay (less interim earnings and

unemployment compensation) to all the nurses whose

employment was terminated on May 26, 2011 (i.e.,

inclusive of all the Plaintiffs) and reinstatement to

the Adult Psychiatric Unit of the hospital, with the

same seniority, similar shifts and similar hours of

work/schedules as the nurses had previously worked.

(RA324, 328).

In a follow-up letter dated March 14, 2013,

Ambash clarified that the offer set forth in the March

11th letter was unconditional – in other words, the

nurses could accept reinstatement and backpay while

still pursuing their arbitrations. (RA324, 330).
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In a letter dated March 25, 2013, MNA attorney

Alan McDonald rejected, on behalf of all the Plaintiff

Nurses, the hospital’s offer of unconditional

reinstatement. (RA 324, 332-334).

On April 20, 2013 the arbitrator issued his award

(“Arbitration Award”) finding in favor of the MNA and

directing the hospital to reinstate the nurses to

their prior positions on the Unit (i.e., the

Adolescent Unit) with all back pay and benefits.

(RA325 at ¶ 5). On May 25, 2013, the Plaintiff Nurses

filed the instant suit alleging defamation and other

claims, seeking reinstatement to the Unit and money

damages.

On October 8, 2013, all nine of the Plaintiffs

and the MNA entered into Settlement Agreements with

the Hospital. The Settlement Agreements provided the

Plaintiffs with all back pay and benefits for the

period May 26, 2011 (termination date) through August

15, 2013. (RA325 at ¶ 6). In addition, each of the

nine Plaintiffs received an additional significant

lump sum of money expressly allocated to her declining

reinstatement at the hospital in any unit (despite the

arbitrator having ordered reinstatement of the first

group of nurses). (RA325 at ¶ 6).

Massachusetts Appeals Court      Case: 2018-P-0498      Filed: 5/25/2018 3:52:08 PM



19
FPDOCS 34033783.1

As a result of the Settlement Agreements, the

second arbitration never occurred. The Plaintiff

Nurses proceeded with their civil claims in this case,

even though they had received all back pay and had

declined reinstatement.

IV. SUMMARY OF ARGUMENT

1. The Lower Court Erred When It Denied, On
Remand From The SJC, The Steward Defendants’
Request To Conduct Discovery In Support Of Their
Special Motion To Dismiss, Filed Pursuant To G.L.
C. 231, § 59H.

At a status conference in the lower court in

August 2017, the Steward Defendants requested leave of

court,8 as authorized by G.L. c. 231, § 59H, to conduct

short (2 hours maximum) depositions of each of the

nine Plaintiffs in order to question them as to their

motives in bringing the defamation claims – the

essential issue remanded by the SJC. The lower court

rejected that request out of hand and set a briefing

schedule.

As anticipated, the Plaintiffs submitted their

own self-serving interrogatory responses alleging

8 The Steward Defendants expressed their willingness to
file a motion requesting discovery, but the lower
court rejected that offer and declined the request for
discovery.
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“lost income” and emotional distress suffered due to

the Steward Defendants’ conduct. Without having had

the ability to depose the Plaintiffs concerning their

motivation, the Steward Defendants were substantially

prejudiced.

2. The Lower Court Erred When It Found, On
Remand From The SJC, That The Plaintiffs’ Primary
Purpose In Asserting Claims For Defamation Was To
Recover For Harm Allegedly Caused By The Steward
Defendants, Rather Than To Chill The Steward
Defendants’ Legitimate Exercise Of Their Right To
Petition.

The lower court erred in determining that the

Plaintiffs’ defamation claims were “colorable.” The

lower court appears to have taken the allegations of

the Complaint as true and applied a Rule 12(b)(6)

standard, rather than requiring the Plaintiffs to

prove that their defamation claims had a reasonable

likelihood of success.

For example, the lower court ignored substantial

defenses available to the Steward Defendants, such as

whether the statements were “of and concerning” the

Plaintiffs; whether the Hospital had a conditional

business privilege to make the statements; whether the

statements were ones of opinion which cannot ground a

defamation claim; and whether the statements were

actually true.
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The lower court also erred in concluding that the

primary motivation of the Plaintiffs was to recover

damages for personal harm allegedly suffered. The

evidence introduced by the Steward Defendants showed

that, prior to filing suit, four of the nine

Plaintiffs had already been ordered by an arbitrator

to be reinstated with full back pay and benefits and

that all nine Plaintiffs had rejected an unconditional

offer of reinstatement to a substantially equivalent

position. The Steward Defendants also showed that

shortly after filing suit, all nine Plaintiffs entered

into Settlement Agreements with the Steward Defendants

pursuant to which they were paid all back pay and

benefits and an additional sum expressly for declining

reinstatement.

The lower court also erred in implicitly finding

that the Plaintiffs supported the Steward Defendants’

petitioning activity by participating in the

Harshbarger investigation (which they had no choice

but to do) and exercised restraint by not voicing

opposition to the Steward Defendants’ petitioning

activity. The lower court erred in not finding that

the filing of a defamation lawsuit itself, even after

the Steward Defendants’ petitioning had concluded, has
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a chilling effect on future petitioning. Lastly, the

lower court erred by not requiring the Plaintiffs to

offer enough evidence to satisfy the “fair assurance”

standard established by the SJC as necessary to

protect the Steward Defendants’ petitioning rights.

V. ARGUMENT

A. Standard Of Review.

This Court may reverse the decision of the lower

court if it finds that the decision constituted an

abuse of discretion or other error of law. Kobrin v.

Gastfriend, 443 Mass. 327, 330-31 (2005); Wynne v.

Creigle, 63 Mass. App. Ct. 246, 251(2005).

B. The SJC’s Augmented Duracraft Test.

In Blanchard v. Steward Carney Hospital, Inc.,

the SJC held unequivocally that Walczak’s statements

to the Boston Globe constituted protected petitioning

activity. 477 Mass. at 151. The SJC reasoned that “it

can reasonably be inferred that Walczak’s statements

to the Boston Globe were intended to demonstrate to

DMH the hospital’s public commitment to address the

underlying problems at the unit.” Id. at 150. The SJC

found that the statements were neither “tangential”

nor “unrelated to government involvement . . ., but
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rather went to the heart of a government agency’s

decision whether to terminate the hospital’s license

to operate the unit.” Id. at 150-151 (citing Global

NAPS, Inc. v. Verizon New England, Inc., 63 Mass. App.

Ct. 600, 607 (2005)).

Under the express language of the anti-SLAPP

statute, Mass. Gen. Laws c. 231, § 59H, once the

Steward Defendants had shown that the statements to

the Boston Globe were protected petitioning activity,

the only way the Plaintiffs could have defeated the

Steward Defendants’ special motion to dismiss was by

showing that the Steward Defendant’s “petitioning

activity was not legitimate but instead a sham, i.e.,

lacking any reasonable basis in fact or law.”

Blanchard v. Steward Carney Hospital, Inc., 477 Mass.

at 156.9

While this would have been the end of the

analysis under the then existing paradigm, the SJC

introduced a new “augmented” test. The SJC held that

even though the Steward Defendants had met their

9 The Plaintiffs did not even try to address that issue
when this case was first put to the lower court (See
Blanchard v. Steward Carney Hospital, Inc., 89 Mass.
App. Ct. 97, 109 n. 10 (2016), nor did they attempt to
do so in the lower court after remand.
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burden of showing that the Plaintiffs’ defamation

claim premised on the Boston Globe statements was

“based on” protected petitioning activity, and even

though the Plaintiffs had not shown that the

petitioning activity lacked a basis in fact or law,

they could still defeat the special motion by showing

that the defamation claim was not “brought primarily

to chill” the Steward Defendants’ legitimate

petitioning activity. Blanchard v. Steward Carney

Hospital, Inc., 477 Mass. at 159-160.

The SJC made clear that the burden of making such

a showing in this case falls upon the Plaintiffs, who

“must establish, such that the motion judge may

conclude with fair assurance,” that the Plaintiffs’

“primary motivating goal” in bringing their claims was

not to “interfere with” and “burden” the Steward

Defendants’ petition rights, “but to seek damages for

personal harm” to them from the Steward Defendants’

alleged acts. Blanchard v. Steward Carney Hospital,

Inc., 477 Mass. at 160 (citation omitted) (emphasis

added).

Contrary to the decision rendered by the lower

court, the Plaintiffs failed to meet their burden.
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C. The Lower Court Erred When It Denied, On
Remand From The SJC, The Steward Defendants’
Request To Conduct Discovery In Support Of Their
Special Motion To Dismiss, Filed Pursuant To G.L.
C. 231, § 59H.

The anti-SLAPP statute provides that, after

hearing and for good cause shown, specified discovery

may be conducted. Mass. Gen. Laws c. 231, § 59H.

Accord Blanchard v. Steward Carney Hospital, Inc., 477

Mass. at 159 (recognizing that limited discovery is

available with leave of court).

When the anti-SLAPP motion was first presented to

the lower court (Giles, J.) in 2013, the Steward

Defendants did not seek leave to conduct discovery as

it was not necessary. Instead, the Steward Defendants

relied on affidavit and other evidence to demonstrate

their own petitioning activities. Similarly, the

Plaintiffs did not seek any discovery to oppose the

Steward Defendants’ motion.

Given the SJC’s new augmented standard, however,

which directed the lower court on remand to make a

determination concerning the “primary motivation” of

the Plaintiffs in bringing their defamation claims,

the Steward Defendants realized that they could not

sufficiently address that issue without taking some

discovery.
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Thus, in August 2017, at the status conference

after remand, the Steward Defendants sought leave from

the lower court to conduct short (2 hours maximum)

depositions of each of the Plaintiffs in aid of their

anti-SLAPP motion. However, the lower court rejected

that request out of hand and set a briefing schedule.

(RA345).

As the Steward Defendants had anticipated, the

Plaintiffs submitted an Affidavit of their counsel,

Dahlia Rudavsky, which attached the Plaintiffs’ own

interrogatory responses claiming to have been damaged

by the Steward Defendants’ alleged defamatory

statements. (RA296-297, 314-323). Without having had

the opportunity to depose the Plaintiffs, the Steward

Defendants had no ability to ask each of them why they

filed their defamation claims after having already

received significant settlement monies following the

arbitration and after having been paid for declining

reinstatement and after having rejected an

unconditional offer of reinstatement to an equivalent

position. The Steward Defendants also could not make

inquiry of the Plaintiffs as to the existence, if any,

and extent of their claimed harm.
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In its Memorandum and Order, even the lower court

expressed the difficulty of reaching a determination

on the Plaintiffs’ “primary motivation” on the limited

record before it. As stated by Judge Leighton:

“Without doubt, this determination is the most

challenging task for the court on remand because

insight into any party’s primary purpose is difficult

to come by, especially at the motion to dismiss stage

of the proceedings.” (Addendum 50).

The lower court committed an abuse of discretion

in denying the Steward Defendants’ request for

discovery. As such, the order denying the special

anti-SLAPP motion should be vacated and the case

remanded for discovery. See Nicholson v. Woolf, 92

Mass. App. Ct. 1104 (2017) (unpublished 1:28 opinion)

(vacating lower court’s denial of anti-SLAPP motion

and remanding for discovery).

D. The Lower Court Erred When It Found, On Remand
From The SJC, That The Plaintiffs’ Primary
Purpose In Asserting Claims For Defamation Was To
Recover For Harm Allegedly Caused By The Steward
Defendants, Rather Than To Chill The Steward
Defendants’ Legitimate Exercise Of Their Right To
Petition.

1. The Plaintiffs’ Defamation Claim Is Not
Colorable
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The SJC directed that “[a] necessary but not

sufficient factor in this analysis [i.e., determining

primary motivation] will be whether the nonmoving

party’s claim at issue is ‘colorable or … worthy of

being presented to and considered by the court.’”

Blanchard v. Steward Carney Hospital, Inc., 477 Mass.

at 160 (citation omitted). According to the SJC,

“colorable” means whether the claim “offers some

reasonable possibility” of a decision in the party’s

favor. Id. (citations omitted).

The standard is higher than the Rule 12(b)(6)

standard of simply stating a claim or plausible

entitlement to relief and is more akin to the

likelihood of success on the merits” standard used by

courts when assessing whether or not to issue a

temporary restraining order or preliminary

injunction.10

10 The following two cases were cited by the SJC as the
basis for using the “colorable” standard. In L.B. v
Chief Justice of Probate and Family Court Dept., 474
Mass. 231 (2016), the SJC held that an unrepresented
litigant/parent petitioning for the guardianship of a
minor child to be removed or modified has a right to
counsel if the litigant/parent can show that her
grounds for seeking the relief are “meritorious” and
“worthy of being presented to and considered by the
court.” In Commonwealth v. Levin, 7 Mass. App. Ct. 501
(1979), the Appeals Court held that in order for a
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The lower court determined that the Plaintiffs’

defamation claim was “colorable” because “[t]he facts

demonstrate that the allegedly false published

comments were of and concerning the plaintiffs and

were of a type that reasonably exposed them to public

hatred, ridicule or contempt.” (Addendum 49-50). This

conclusion was erroneous for several reasons.

First, while the lower court declared that it

found the defamation claim to be “colorable,” it is

clear from the Memorandum of Decision that the lower

court simply assessed whether the claim was frivolous

or satisfied a Rule 12(b)(6) standard. The lower court

appears to have taken all the allegations of the

Complaint as true and did not address any of possible

defenses. For example,

• The lower court did not explain why it concluded

that the news articles (or internal email) which

did not identify any of the Plaintiffs by name

were nevertheless “of and concerning” them. See

Driscoll v. Board of Trustees of Milton Academy,

criminal defendant in a non-capital case to obtain a
stay of execution of sentence pending appeal, she must
show that her appeal from the conviction was not only
not frivolous, but had a reasonable likelihood of
success, although she need not show a substantial
certainty of success.
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70 Mass. App. Ct. 285, 296 (2007) (no actionable

defamation claim where plaintiff’s name was not

mentioned and it was clear that not every member

of the group was involved in the incident in

question).

• The lower court did not consider whether

Walczak’s email to Hospital staff was protected

by the conditional business privilege. See Bratt

v. International Business Machines Corp., 392

Mass. 508, 512–13 (1984) (recognizing a

conditional privilege to publish defamatory

material in furtherance of a legitimate business

interest).

• The lower court did not address whether or not

the statements in the email or news articles were

“fact” or “opinion.” See Driscoll v. Board of

Trustees of Milton Academy, 70 Mass. App. Ct.

285, 296 (2007) (statements of pure opinion are

not subject to a defamation claim).

• The lower court did not consider whether the

statements, if fact, were substantially true. See

Reilly v. Associated Press, 59 Mass. App. Ct.

764, 770 (2003)(a substantially true statement

will not support a defamation claim).
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Each of these arguments was made by the Steward

Defendants in their Memorandum in Support of Their

Anti-SLAPP Special Motion to Dismiss at pp. 10-11,

which was submitted to the lower court on November 1,

2017.11

Further, the lower court drew conclusions which

are unsupported by the facts. The lower court found

that Walczak’s comments in the Boston Globe

“implicated the plaintiffs in patient abuse and

described their work as unacceptable and as

contributing to an unsafe medical environment,”

(Addendum 50) but the article does not say that at

all. (RA52-53, 62-63).

As such, the lower court erred in concluding that

the Plaintiffs’ defamation claim was “colorable.”

2. The Plaintiffs’ Primary Motivation Was Not
To Recover Damages.

The SJC instructed that even though the

statements in the Boston Globe constituted protected

petitioning activity, the Plaintiffs could try to

11 The Steward Defendants’ Memorandum is attached as
Exhibit A to the Plaintiffs’ Motion to Dismiss
Interlocutory Appeal, filed May 18, 2018 and
incorporated by reference the arguments made in its
Rule 12(b)(6) Motion to Dismiss and Memorandum in
Support of that motion, filed in 2013.
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defeat the anti-SLAPP motion by proving that their

primary motivating goal in bringing the defamation

claim was to “seek damages for the personal harm” they

suffered on account of the Steward Defendants’

conduct. Blanchard v. Steward Carney Hospital, Inc.,

477 Mass. at 160.12 The Plaintiffs failed to meet that

burden.

In support of their argument that they brought

their defamation claims to recoup losses from the

Steward Defendants’ defamatory actions, the Plaintiffs

rely on their own interrogatory responses claiming, as

a group, that “we suffered lost earnings and the

benefits of employment, embarrassment, humiliation,

and emotional distress.” (RA296-297, 314-323).

The Plaintiffs’ interrogatory responses should

have been given little weight by the lower court as

they are purely subjective and are no different from

statements made by any plaintiff in any complaint

seeking damages for defamation case or any employment-

related cause of action. If those statements were

12 The SJC also gave Plaintiffs renewed chance to argue
that the Steward Defendants’ petitioning activity was
without basis in law or fact, but the Plaintiffs have
waived that argument by not raising it with the lower
court.
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sufficient to prove that the motivation for bringing a

claim was to be made whole for damages suffered, the

non-moving party could defeat any and every anti-SLAPP

special motion to dismiss.

As for the “lost earnings” evidence supported by

Attorney Rudavsky’s Affidavit, there are several

reasons why it should not have been relied upon by the

lower court as probative of actual harm suffered by

the Plaintiffs. Even assuming, as I do for purposes of

the anti-SLAPP motion, that Attorney Rudavsky has

accurately stated the earnings of each Nurse during

the relevant period based on their W2s (using the

methodology she has articulated), there is a fatal

flaw. There is no evidence whatsoever to show that any

diminished income was caused in whole or in part by

the alleged defamatory statements of the Steward

Defendants.13

More importantly, Attorney Rudavsky’s Affidavit

sets forth the alleged lost earnings that each of these

13 In addition to the defamation claims, the Plaintiffs
have asserted causes of action alleging that the
termination of their employment was retaliatory and in
violation of two different Massachusetts statutes, but
neither of those claims is part of this anti-SLAPP
special motion.
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Plaintiffs incurred during the period from May 11, 2011

through May 23, 2013. However, each of these Plaintiffs

has already been fully compensated for those lost

earnings pursuant to the Settlement Agreements entered

into by each of them on October 8, 2013. Also, as a

part of those Settlement Agreements, each of the

Plaintiffs also expressly declined reinstatement to the

Unit in exchange for an additional significant lump sum

of money.

It is axiomatic that a plaintiff can only recover

once for actual harm caused by the same acts. See

Garshman Co., Ltd. v. General Electric Co., 176 F.3d 1,

5 (1st Cir. 1999) (“A plaintiff is not entitled to

duplicative damages; it may recover only the amount of

damages it actually suffered.”); Mailman's Steam Carpet

Cleaning Corp. v. Lizotte, 415 Mass. 865, 870 (1993)

(“Recovery of duplicative damages under multiple counts

of a complaint is not allowed.”) (citing Calimlim v.

Foreign Car Ctr., Inc., 392 Mass. 228, 235 (1984)). See

also Quint v. A.E. Staley Mfg. Co., 172 F.3d 1, 21 n.

19 (1st Cir. 1999) (parties may negotiate an agreement

whereby the employee accepts a front-pay settlement in

lieu of reinstatement).
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Moreover, in March 2013, during the pendency of

the arbitration and before the Plaintiffs filed their

defamation claim, the Steward Defendants made an

unconditional offer of reinstatement to all Plaintiffs

to a reasonably equivalent position in addition to back

pay. However, this offer was flatly rejected by the MNA

on behalf of all the Plaintiffs. (RA324, 332-334).

The Plaintiffs’ rejection of this unconditional

offer of reinstatement that they could not have brought

suit to recover actual damages as it is well-

established that “a plaintiff's rejection of an

objectively reasonable offer of reinstatement

terminates an employee's eligibility for an award of

damages based upon lost pay accruing after such a

rejection.” Conway v. Electro Switch Corp., 402 Mass.

385, 389–90 (1988).

The lower court did not even consider this

unconditional offer of reinstatement and its import

when reaching its erroneous decision that the

Plaintiffs’ primary motivation was to seek damages for

harm suffered. (See Addendum 50) (lower court lists

arguments he considered and the offer of reinstatement

is not among those issues listed).
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Based on the above, the Plaintiffs’ bald assertion

that their primary motivation for bringing the

defamation claims was to recover for actual harm

suffered must be rejected.

3. The Plaintiffs Did Not Support The Steward
Defendants’ Petitioning Activities.

The Plaintiffs assert that their defamation suit

does not bear the indicia of a traditional SLAPP suit

because the Plaintiffs actually shared the Steward

Defendants’ petitioning goal of keeping the Unit open.

The Plaintiffs’ subjective statements of their intent

are not supported by any objective facts and, in fact,

run contrary to logic.

As the record evidence demonstrates, while the

goal of the Steward Defendants’ petitioning activity

was to keep the Unit open, the content of the

petitioning statements (which is the subject of the

defamation claims) was that the licensing agencies

should keep the unit open because the Hospital was

taking active steps to increase safety on the Unit by

terminating the employment of those the Hospital

believed were not up to the task. Certainly the

Plaintiffs did not support that message. In fact, they

have alleged that it is defamatory.
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As the SJC stated when finding that Walczak’s

statements to the Boston Globe were, in fact,

petitioning: “it can reasonably be inferred that

Walczak’s statements to the Boston Globe were intended

to demonstrate to DMH the hospital’s public commitment

to address the underlying problems at the unit.”

Blanchard v. Steward Carney Hospital, Inc., 477 Mass.

at 150. As further stated by the SJC:

By making clear that the hospital was
following Harshbarger’s recommendations, the
statements [in the Boston Globe]
communicated to readers, likely including
some of the licensing decision makers at
DMH, that progress was occurring at the
hospital, and that its license to operate
the unit should not be revoked.

Id. at 151. The Appeals Court agreed that the

Plaintiff Nurses did not share the Steward Defendant’s

petitioning goals. See Blanchard v. Steward Carney

Hospital, Inc., 89 Mass. App. Ct. 97, 109 n. 10

(“While the plaintiffs may have had an interest in

preservation of the license, they did not share the

goal of staffing the unit with new staff.”).

As evidence that they supported the Hospital’s

goal of keeping the Unit open, the Plaintiffs contend

that they assisted in the investigation by former

Attorney General Harshbarger. This assertion
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mischaracterizes the Plaintiffs’ role in the

investigation. Harshbarger and his team interviewed

all Hospital staff having any contact with the Unit

and its operations – almost fifty employees. (RA30 at

¶¶ 45, 47; RA123 at ¶ 17; RA75-76 at ¶ 15). The

Plaintiffs were required to participate in the

interviews just like other employees whom Harshbarger

sought to interview – it was not optional. In fact,

refusal to participate in the hospital’s investigation

in the cause of several serious safety incidents would

have constituted just cause for termination.

Also, four of the nine Plaintiffs participated in

the interview only with their MNA union representative

present. (RA298-312). The Plaintiffs’ participation

certainly cannot be viewed as evidence that they

shared the Steward Defendants’ petitioning goals.

Further, the Boston Globe article contains

references to a letter submitted by the MNA which

spoke on behalf of the Plaintiffs which said the Unit

was physically rundown and that the Plaintiffs had

complained about unsafe/unsatisfactory conditions for

years, but their concerns were ignored. These type of

public statements by the Plaintiffs’ union certainly
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were not supportive of the Hospital’s petitioning

activity.

Thus, the lower court erred in considering as a

factor favorable to the Plaintiffs their

representation that they did not speak out during the

relevant time period to interfere with the

petitioning.

4. The Plaintiffs’ Defamation Claims Have Had A
Chilling Effect Not Only On The Steward
Defendants But Likely On The Petitioning
Activity Of Others.

The Plaintiffs cite to the timing of their

defamation claims as evidence that they did not seek

to “chill” the Steward Defendants’ petitioning

activity. The Plaintiffs point to the fact that they

did not file suit while the Hospital was petitioning

the agencies, but instead waited two years to file

suit in May 2013. The timing of the Plaintiffs’ civil

action, however, does not support an inference that

the Plaintiffs patiently waited until the Steward

Defendants’ petitioning was finished in order not to

disturb the petitioning goals.

Here, the Plaintiffs and the MNA were embroiled

in the grievance process and arbitration from the time

of their terminations in May 2011 through October 2013
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when they entered into the Settlement Agreements. The

civil suit was filed in May 2013, just one month after

the Arbitration Award was issued. Thus, the timing of

the Plaintiffs’ filing of their defamation claims

should be attributed to strategic litigation goals,

not an effort to avoid interfering with the Hospital’s

petitioning goals.

Also, in order for a lawsuit to have a “chilling

effect,” it need not be brought while the behavior

sought to be chilled is still ongoing. Even lawsuits

brought much later still have the ability to have a

chilling effect on future similar conduct.

Certainly, any entities or groups that may have

an interest in publicly speaking out to a newspaper

about an issue under consideration by a government

agency may be chilled from speaking where they cannot

know whether or not those who did not like their

speech will later file lawsuits alleging defamation.

5. The Lower Court Committed An Error Of Law By
Not Applying The “Fair Assurance” Standard.

In order to defeat the Steward Defendants’ anti-

SLAPP special motion to dismiss, the SJC stated that:

[T]he nonmoving party [Plaintiffs] must
establish, such that the motion judge may
conclude with fair assurance, that [their]
primary motivating goal in bringing [their]
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claim, viewed in its entirety, was “not to
interfere with and burden defendants’ . . .
petition rights, but to seek damages for the
personal harm to [them] from [the]
defendants’ alleged [legally transgressive]
acts.”

Blanchard v. Steward Carney Hospital, Inc., 477 Mass.

at 160 (emphasis added) (citation omitted). A review

of the lower court’s Memorandum and Order reveals that

the lower court did not apply the fair assurance

standard when determining, erroneously, that the

Plaintiffs had satisfied their burden.

First, the words “fair assurance” are nowhere to

be found in the lower court’s Memorandum and Order.

Instead, the lower court simply concluded: “I find

that plaintiffs’ primary purpose in asserting the

claim for defamation is to recover for the harm

allegedly caused by the Hospital.” (Addendum 50).

Second, the lower court’s discussion of the

evidence upon which its “finding” was based does not

reveal that a fair assurance standard was applied.

Rather, the lower court simply set forth, in a list,

the arguments of the parties which he had considered,

without explaining how he weighed them. (Addendum 50).

The SJC’s directive that the motion judge require

the nonmoving party to satisfy the fair assurance
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standard is significant and cannot be ignored. The

“fair assurance” standard is one that is primarily

used for appellate determination of whether trial

court error is harmless or not, and mostly used in

criminal, not civil, cases. See, e.g., Commonwealth v.

DePina, 476 Mass. 614, 624 (2017)(“An error is

prejudicial if we cannot find with fair assurance that

it did not substantially sway the verdict.”)(internal

citations and quotations omitted); Commonwealth v.

Rodriguez, 92 Mass. App. Ct. 774, 782 (2018) (“The

improper use of the field test result clearly

prejudiced the defendant, and we cannot say

with fair assurance that the error had but slight

effect.”)

By requiring the Plaintiffs to introduce

sufficient evidence such that the motion judge may

conclude, with fair assurance, that Plaintiffs’

primary motivation was not to chill the Steward

Defendants’ petitioning activity, the SJC appears to

have been trying to carefully balance competing

constitutional interests (i.e., both parties’

petitioning rights). The lower court’s decision,

however, is devoid of any ability of this reviewing
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court to determine whether the Steward Defendants’

petitioning rights were adequately protected.

VI. CONCLUSION

For all of the reasons set forth above, the

Steward Defendants respectfully request that the Court

reverse the lower court’s ruling and enter an order

dismissing so much of the Plaintiff’s claim for

defamation as is grounded on the Boston Globe articles

and award the Steward Defendants reasonable attorney’s

fees and costs.

Alternatively, the Steward Defendants

respectfully request that this Court vacate the lower

court’s order denying the special motion to dismiss

and remand the motion back to the lower court with

instructions to permit the Steward Defendants to

conduct short (two hours) depositions of each of the

nine Plaintiffs and then re-brief and re-hear the

motion.

Respectfully submitted,

Dated: May 25, 2018
_/s/ Jeffrey A. Dretler___
Joseph W. Ambash
BBO# 017060
jambash@fisherphillips.com
Jeffrey A. Dretler
BBO# 558953
jdretler@fisherphillips.com
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Memorandum of Decision and Order on Defendants’ Special
Motions to Dismiss Pursuant to G.L. c. 231, § 59H, dated
March 3, 2014 (Giles, J.)
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Blanchard v. Steward Carney Hosp., Inc., 89 Mass. App. Ct.
97 (2016)

14

Blanchard v. Steward Carney Hosp., Inc., 477 Mass. 141
(2017)
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Memorandum and Order on Defendants’ Special Motion to
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Section 59H 	 Page 1 of 3 

Part III 	COURTS, JUDICIAL OFFICERS AND PROCEEDINGS IN 

CIVIL CASES 

Title II 	ACTIONS AND PROCEEDINGS THEREIN 

Chapter 231 PLEADING AND PRACTICE 

Section 59H STRATEGIC LITIGATION AGAINST PUBLIC 

PARTICIPATION; SPECIAL MOTION TO DISMISS 

Section 59H. In any case in which a party asserts that the civil 

claims, counterclaims, or cross claims against said party are based 

on said party's exercise of its right of petition under the 

constitution of the United States or of the commonwealth, said 

party may bring a special motion to dismiss. The court shall 

advance any such special motion so that it may be heard and 

determined as expeditiously as possible. The court shall grant such 

special motion, unless the party against whom such special motion 

is made shows that: (1) the moving party's exercise of its right to 

petition was devoid of any reasonable factual support or any 

arguable basis in law and (2) the moving party's acts caused actual 

injury to the responding party. In making its determination, the 

https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleII/Chapter231/Section59H 	5/23/2018 
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court shall consider the pleadings and supporting and opposing 

affidavits stating the facts upon which the liability or defense is 

based. 

The attorney general, on his behalf or on behalf of any 

government agency or subdivision to which the moving party's 

acts were directed, may intervene to defend or otherwise support 

the moving party on such special motion. 

All discovery proceedings shall be stayed upon the filing of the 

special motion under this section; provided, however, that the 

court, on motion and after a hearing and for good cause shown, 

may order that specified discovery be conducted. The stay of 

discovery shall remain in effect until notice of entry of the order 

ruling on the special motion. 

Said special motion to dismiss may be filed within sixty days of 

the service of the complaint or, in the court's discretion, at any 

later time upon terms it deems proper. 

If the court grants such special motion to dismiss, the court shall 

award the moving party costs and reasonable attorney's fees, 

including those incurred for the special motion and any related 

discovery matters. Nothing in this section shall affect or preclude 

the right of the moving party to any remedy otherwise authorized 

by law. 

As used in this section, the words "a party's exercise of its right of 

petition" shall mean any written or oral statement made before or 

submitted to a legislative, executive, or judicial body, or any other 

https://malegislature.gov/Laws/GeneralLaws/PartIII/Titlell/Chapter231/Section59H 	5/23/2018 
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governmental proceeding; any written or oral statement made in 

connection with an issue under consideration or review by a 

legislative, executive, or judicial body, or any other governmental 

proceeding; any statement reasonably likely to encourage 

consideration or review of an issue by a legislative, executive, or 

judicial body or any other governmental proceeding; any 

statement reasonably likely to enlist public participation in an 

effort to effect such consideration; or any other statement falling 

within constitutional protection of the right to petition 

government. 
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NOTIFY 	COMMONWEALTH OF MASSACHUSETTS 

SUFFOLK, SS. 	 SUPERIOR COURT 
CIVIL ACTION NO. 13-1914-B 

LYNNE BLANCHARD, GAIL DONAHOE, 
GAIL DOUGLAS-CANDIDO, KATHLEEN DWYER, 

LINDA HERR, CHERYL HENDRICK, KATHLEEN LANG, 
VICTORIA WEBSTER, and NYDIA WOODS 

VS. 

STEWARD CARNEY HOSPITAL, INC.; 
STEWARD HOSPITAL HOLDINGS, LLC; 

STEWARD HEALTH CARE SYSTEM, LLC; 
WILLIAM WALCZAK; PROSKAUER ROSE LLP; 

and L. SCOTT HARSHBARGER 

MEMORANDUM OF DECISION AND ORDER ON DEFENDANTS'  
SPECIAL MOTIONS TO DISMISS PURSUANT TO G. L. c. 231. § 59H 

INTRODUCTION 

The plaintiffs, Lynne Blanchard, Gail Donahoe, Gail Douglas-Candido, Kathleen Dwyer, 

Linda Herr, Cheryl Hendrick, Kathleen Lang, Victoria Webster, and Nydia Woods (collectively, 

"plaintiffs"), who worked as registered nurses ("RN's") and mental health counselors in 

defendant Steward Carney Hospital's Adolescent Psychiatric Unit ("Unit"), brought this 

complaint after their termination from employment on May 26, 2011. An independent 

investigator, defendant L. Scott Harshbarger ("Harshbarger"), who worked at the defendant law 

finn, Proskauer Rose LLP (collectively, "Proskauer Defendants"), recommended the 

terminations. 'Defendants Steward Carney Hospital, Inc. ("Carney Hospital" or "Hospital"); 

Steward Hospital Holdings, LLC; Steward Health Care System, LLC; and William Walczak 

("Walczak"), then president of Carney Hospital (collectively, "Steward Defendants"), had hired 
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the Proskauer Defendants. 

The plaintiffs have brought claims for violation of G. L. c. 149, § 187 (Count One); 

violation of G. L. c. 119, § 51A (Count Two); and defamation (Count Three) against the Steward 

Defendants and defamation (Count Four) and the intentional infliction of emotional distress 

(Count Five) against the Proskauer Defendants. Pursuant to G. L. c. 231, § 59H, both sets of 

defendants have moved specially to dismiss the respective counts against them, which motions 

the plaintiffs oppose.' After hearing, and for the reasons set forth below, the Proskauer 

Defendants' motion is ALLOWED; and the Steward Defendants' motion is DENIED. 

BACKGROUND  

This matter arises out of the termination of the various plaintiffs from their employment 

as RN's at the Carney Hospital. In April 2011, following four incidents of alleged patient abuse 

or neglect on the Unit at Carney, the Hospital placed all regularly assigned Unit RN's and mental 

health counselors and two managers on paid administrative leave. Carney Hospital reported the 

incidents to the Massachusetts Department of Mental Health ("DMH"), the Department of Public 

Health ("DPH"), and the Department of Children and Families ("DCF"). DMH communicated to 

Steward Health Care that it was considering revoking Carney Hospital's license to operate the 

Unit and closing the Unit as a result of the incidents. 

Thereafter, Carney hired the Proskauer Defendants to conduct an overall management 

review of the Unit and make recommendations. Harshbarger, the former Massachusetts Attorney 

General, conducted an investigation in which he interviewed Unit staff, including each of the 

lAt the motion hearing on December 3, 2013, all defendants affirmatively waived their additional motions 
to dismiss pursuant to Mass. R. Civ. P. 12(b)(6). 
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plaintiffs. The various plaintiffs identified specific issues which affected patient care and areas 

for improvement. Harshbarger's investigation did not identify any further instances of abuse or 

neglect. The four April incidents had all been reported by Unit RN's or staff. 

On May 13, 2011, Harshbarger met with Walczak to relay his recommendations. On May 

26, 2011, Harshbarger submitted a written report, in which he recommended that Carney rebuild 

the Unit by replacing all of its personnel. Harshbarger told Walczak and Carney Hospital that the 

Unit's RN's failed to report mental health counselors' misconduct and adhered to a "code of 

silence" rather than reporting problems. That same day, Walczak sent each of the plaintiffs an 

identical letter terminating her employment. 

On May 27, 2011, Walczak sent an email to all Carney Hospital employees. The email 

stated, in part: 

As you all know, Carney Hospital has a rich tradition of providing 
excellent care to our patients. Our performance on national quality 
and safety standards is exceptional, and in many cases superior to 
competing hospitals. The reason for this performance is 
simple—you the employees and caregivers at Carney, are dedicated 
to providing the best possible care to every patient that comes 
through our doors. It is your dedication that makes Carney 
Hospital such a special place. 

Recently, I have become aware of the alleged incidents where a 
number of Carney staff have not demonstrated this steadfast 
commitment to patient care. I have thoroughly investigated these 
allegations and have determined that these individual employees 
have not been acting in the best interest of their patients, the 
hospital, or the community we serve. As a result, I have terminated 
the employment of each of these individuals. 

In a Boston Globe article on May 28, 2011, Walczak was quoted as saying that he had 

hired Harshbarger to look into an instance of an employee's alleged sexual assault of the patient 
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and conditions in the Unit and that Harshbarger had produced a report. The article stated that the 

Harshbarger report had set out "serious concerns about patient safety and quality of care on the 

Unit." Walczak cited the Harshbarger report as the reason for his decision "to replace the nurses 

and other staff on the Unit." 

In June 2011, the DMH issued reports on the four incidents. The reports of the first three 

incidents found wrongdoing by a single mental health counselor. The report on the fourth 

incident found that unspecified staff on duty during the incident had acted improperly. On June 

22, 2011, an article in the Boston Globe reported that DMH had investigated the incidents of 

abuse and neglect. In the article, Walczak stated that "the Harshbarger report indicated that it 

wasn't a safe situation" and that the reports of additional incidents "underscored his decision to 

fire the entire staff on the until on May 26." Walczak's statements were quoted further in other 

articles in different media outlets? 

On May 24, 2013, the plaintiffs filed their complaint alleging defamation against the 

Proskauer and Steward Defendants. The bases of the plaintiffs' defamation claim against the 

Proskauer Defendants are the statements made by Harshbarger in his written report to Carney 

Hospital and his oral conveyance of the statements to the Steward Defendants. The plaintiffs' 

complaint further alleges that, because Proskauer was Harshbarger's employer, it is liable 

vicariously for his alleged defamatory statements. The claim against the Steward Defendants 

concerns the email sent by Walczak to hospital employees, as well as the two Boston Globe 

2 On May 27, 2011, the Massachusetts Nurses Association, the union representing the plaintiffs, filed 
grievances on behalf of each of the Unit's nurses, including the plaintiffs. Carney Hospital denied each of the 
grievances. Pursuant to the collective bargaining agreement ("CBA"), the grievances were submitted to arbitration; 
and several arbitrators were engaged to adjudicate the grievances. Regarding the grievances of five of the plaintiffs, 
the arbitrator found that the CBA was violated by discharging the plaintiffs and ordered reinstatement, among other 
remedies. Arbitration of the remaining grievances is pending. None of the plaintiffs has been reinstated. 
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articles, in which Walczak is quoted discussing the Harshbarger report. 

DISCUSSION 

I. Special Motion to Dismiss Standard 

General Laws c. 231, § 5911, the "anti-SLAPP" statute ("Statute"), states, "In any case in 

which a party asserts that the civil claims . . . against said party are based on said party's exercise 

of its right of petition under the constitution of the United States or of the Commonwealth, said 

party may bring a special motion to dismiss . . . ." It is the moving party's burden to make a 

threshold showing that the claims against it are based on the "party's petitioning activities alone 

and have no substantial basis other than or in addition to the petitioning activities." Baker v. 

Parsons, 434 Mass. 543, 550 (2001). Once the moving party has made this showing, the burden 

shifts to the non-moving party to show by a preponderance of the evidence that the moving 

party's petitioning activity was "devoid of any reasonable factual support or any arguable basis in 

law" and that the petitioning activities "caused actual injury to the responding party." G. L. c. 

231, § 59H; Duracraft Corp. v. Holmes Products Corp., 427 Mass. 156, 167-168 (1998). In 

determining whether to grant a special motion to dismiss, the court "shall consider the pleadings 

and supporting and opposing affidavits stating the facts upon which the liability or defense is 

based." G. L. c. 231, § 5911. 

The Statute, in part, defines a party's exercise of its right to petition as "any written or 

oral statement made in connection with an issue under consideration or review by a legislative, 

executive, or judicial body, or any other governmental proceeding . . . ." G. L. c. 231, § 5911. 

Petitioning includes "statements made to influence, inform, or at the very least, reach 

5 

articles, in which Walczak is quoted discussing the Harshbarger report.

DISCUSSION

I. Special Motion to Dismiss Standard

General Laws c. 231, § 59H, the "anti-SLAPP" statute (`°Statute"), states, "In any casein

which a party asserts that the civil claims ...against said party are based on said party's exercise

of its right of petition under the constitution of the United States or of the Connmonwealth, said

party may bring a special motion to dismiss ...: ' It is the moving party's burden to make a

thz~eshold showing that the claims against it are based on the "party's petitioning activities alone

and have no substantial basis other than or in addition to the petitioning activities." Baker v.

Parsons, 434 Mass. 543, 550 {2001). Once the moving patty has made this showing, the burden

shifts to the non-moving party to show by a preponderance of the evidence that the moving

party's petataoning activity was "devoid of any reasonable factual support or any arguable basis in
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governmental bodies — either directly or indirectly." Global NAPS, Inc. v. Verizon New 

England, Inc., 63 Mass. App. Ct. 600, 605 (2005). Statements should be considered in the 

overall context in which they were made. North Am. Expositions Co. Ltd. P 'ship v. Corcoran, 

452 Mass. 852, 862 (2009). 

II. Proskauer Defendants' Special Motion to Dismiss  

The Proskauer Defendants argue that, taking the statements contained in Harshbarger's 

report in the context in which they were made, shows that they constitute petitioning activity 

protected under G. L. c. 231, § 59H. The court agrees. 

It is clear that the statements in Harshbarger's report constitute petitioning activity in that 

they were aimed at persuading the regulatory agencies involved not to revoke Carney Hospital's 

license. See Kobrin v. Gas&iend, 443 Mass. 327, 333 (2005) (anti-SLAPP statute applies only 

where "party seeks some redress from the government"). At the time that Carney Hospital 

retained Harshbarger to conduct the review of the Unit and make recommendations, the Hospital 

was being investigated by various government agencies; and its license was in danger of being 

revoked by the DMH. According to Michael Bertoncini ("Bertoncini"), Deputy General Counsel 

of Steward Health Care System, Steward and Carney Hospital engaged Harshbarger in response to 

the threat of being closed by DMH. Harshbarger was mandated to interface with the various 

regulatory agencies and personnel on behalf of Carney Hospital and develop remedies so that the 

Hospital could retain its license and prevent the Unit from being closed? In his affidavit, 

Harshbarger states that, during his initial discussions with Steward and Carney.  Hospital, he was 

3 The court also notes that Bertoncini recommended that the Steward Defendants retain Harshbarger 
because, as the former Massachusetts Attorney General, he had significant experience dealing directly with various 
state agencies and regulators. 
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informed that Carney Hospital wanted to be prepared to work to persuade the DMH not to take 

adverse action against the Unit or the Hospital. Carney Hospital asked Harshbarger to conduct an 

independent investigation and review the incidents and operation of the Unit and to share his 

conclusions with Walczak and, if needed, with DMH and DCF. Thus, Harshbarger's actions in 

creating the report reflected this intention to inform and influence the DMH's decision. See North 

Am. Expositions Co. Ltd. P 'ship, 452 Mass. at 862 (statements made in an effort to convince a 

governmental body to not take certain action considered petitioning). Indeed, Harshbarger spoke 

with counsel for DMH regarding his findings while DMH was performing its own investigation 

into the Unit. 

The plaintiffs' argument that the Froskauer Defendants cannot seek the protections of 

G. L c. 231, § 59H because Harsbarger was not personally aggrieved by the DMH investigation 

into Carney Hospital is unavailing. Carney Hospital hired Harshbarger to conduct an 

investigation to influence the regulatory agencies on behalf of Carney Hospital. Harshbarger's 

statements, made on behalf of the Hospital, which was seeking to petition governmental bodies, 

are considered petitioning activity. See Plante v. Wylie, 63 Mass. App. Ct. 151, 156 (2005) 

(statement by attorney representing citizens which were made "in connection with" issues under 

consideration by town planning board were petitioning activity). 

Consequently, the court finds that the Proskauer Defendants have met their burden in 

establishing that the claims against them are based on petitioning activities. It is the plaintiffs' 

burden to show that the moving party's petitioning activity was "devoid of any reasonable factual 

support or any arguable basis in law" and that the petitioning activities "caused actual injury to the 

responding party." G. L. c. 231, § 59H. In this, the instant plaintiffs have failed. Harshbarger's 
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report was based on interviews of nearly fifty Carney Hospital employees. His recommendations 

regarding what steps the Hospital had to take to ensure patient safety were communicated to both 

Carney Hospital and the DMH. Thereafter, Carney Hospital was permitted to retain its license to 

operate the Unit. The plaintiffs have failed to show that Harshbarger's statements were devoid of 

factual support or any arguable basis in law. Therefore, the Proskauer Defendants' special motion 

to dismiss is allowed. 

III. Steward Defendants' Special Motion to Dismiss 

The Steward Defendants contend that both the email that Walczak sent to all Carney 

Hospital employees and his comments in the Boston Globe were designed to communicate to 

regulatory agencies that the Hospital was taking strong remedial action and to influence the 

decision about revoking the Hospital's license. Neither of these statements, however, can be 

considered petitioning activity under Massachusetts law. 

With respect to the email which Walczak sent to the internal employees of Carney 

Hospital, this communication cannot be considered petitioning activity protected by G. L. c. 231, 

§ 59H. The Steward Defendants have not shown how the statements in the email, communicated 

only to Carney Hospital employees, were intended to influence, inform, or reach, directly or 

indirectly, governmental agencies. See Global NAPS, Inc., 63 Mass. App. Ct. at 605. The 

statements cannot be considered petitioning activity merely because they communicated to the 

Hospital staff what remedial action the Hospital was taking as a response to a regulatory agency 

investigation. 

Similarly, Walczak's remarks in the Boston Globe articles also were not petitioning 

activity. The Steward Defendants submit that, because Walczak's comments were made "in 
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connection with" the review of the regulatory agencies, then they are petitioning activity. 

However, in order for these statements to be protected under G. L. c. 231, § 59H, the defendants 

must show not only that the statements were made "in connection with" an issue under 

consideration but that they were aimed at reaching governmental bodies. See Global NAPS, Inc., 

63 Mass. App. Ct. at 607 (c. 231, § 59H "does not protect tangential statements intended, at most, 

to influence public opinion in a general way unrelated to governmental involvement"). The 

Steward Defendants have not shown how the statements made to the Boston Globe were an 

attempt to reach the regulatory agencies investigating Carney Hospital, particularly when the 

defendants already were in communication with the agencies regarding their investigation. 

Furthermore, the Harshbarger report was communicated directly to the DMH, so the Steward 

Defendants' argument that they intended to inform the DMH of its actions through the Boston 

Globe articles is unpersuasive. 

The fact that Walczak's comments to the Boston Globe regarded in part the Harshbarger 

report, which this court has determined is petitioning activity, does not entitle Walczak to seek the 

protection of G. L. c. 231, § 59H for any remarks made about the report. While statements to 

newspapers regarding matters under consideration by government entities may be considered 

petitioning activity, the statements must be "essentially mirror images" of those made in 

connection with an issue under consideration to be considered petitioning activity. See Burley v. 

Comets Only Youth Center, Inc., 75 Mass. App. Ct. 818, 821-823 (2009) (while sending copies of 

no-trespass orders to police and court was petitioning activity, statements that the plaintiff was 

banned from the business for inappropriate behavior were not made in conjunction with the 

petitioning activity nor were they mirror images of those communicated to the police and court). 
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Here, the Steward Defendants have not demonstrated that Walczak's statements to the 

Boston Globe were mirror images of Harshbarger's petitioning activity. Indeed, Walczak's 

remarks, which form the bases of the plaintiffs' claim, do not appear in Harshbarger's report.' 

Compare Wynne v. Creigle, 63 Mass. App. Ct. 246, 253-54 (2005) (defendant's statements to 

newspaper that were "mere repetition" of statements made in connection with government 

investigation were petitioning activity). Therefore, the Steward Defendants have failed to meet 

their burden of establishing that Walczak's comments to the Boston Globe fell within the ambit of 

statements made "in connection with" administrative agency proceedings. Accordingly, their 

special motion to dismiss must be denied. 

ORDER 

For all the foregoing reasons, the Proskauer Defendants' special motion to dismiss is 

hereby ALLOWED;  and the Steward Defendants' motion is hereby DENIED. 

Linda E. Giles, 
Justice of the Superior Court 

DATED: March 3, 2014 

4  In their complaint, the plaintiffs specifically allege that Walczak made defamatory statements in the May 
28, 2011, Boston Globe article when he said that he had hired Harshbarger to look into an instance of an employee's 
alleged sexual assault on a patient and conditions on the Unit, that Harshbarger had produced a report describing 
"serious concerns about patient safety and quality of care on the unit [which] was not fianctioning properly," and that, 
when he read the report, Walczak "decided to replace the nurses and other staff on the unit." It further alleges that 
Walczak defamed the plaintiffs in the June 22, 2011, Boston Globe article when he said that "the Harshbarger report 
indicated it wasn't a safe situation" and when, in explaining why he fired the nurses, he said that, "when [the cases of 
patient abuse] were reported to me in rapid succession, it required a much deeper look at what was going on in the 
unit . . 1 had to move on this." 
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STEWARD CARNEY HOSPITAL, INC., & others. 2  

2 	Steward Hospital Holdings, LLC; Steward Health 
Care System, LLC; and William Walczak. 
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Argued Jan. 14, 2015. 

Decided Feb. 24, 2016. 

Synopsis 

Background: Nurses who were terminated from their 

positions on hospital's adolescent psychiatric unit filed 

defamation claim against hospital and its former president 

in connection with statements by president as quoted 

in a newspaper and statements by president in an e-

mail to hospital staff. The Superior Court Department, 

Suffolk County, Linda. E. Giles, J., denied defendants' 

special motion to dismiss under the anti-SLAPP (Strategic 

Lawsuit Against Public Participation) statute. Defendants 

appealed. 

Holdings: The Appeals Court, Katzmann, J., held that: 

[1] hospital president's statements as quoted in newspaper 

constituted protected petitioning activity under anti-

SLA.PP statute; but 

[2] president's statements in e-mail to hospital staff were 

not protected petitioning activity. 

Affirmed in part and reversed in part. 

Sullivan, J., filed an opinion concurring in the result. 

West Headnotes (7) 

Pleading 

4)-- Frivolous pleading 

To invoke the protection of the anti-

S.LAPP (Strategic Lawsuit Against Public 

Participation) statute, the special movants 

seeking dismissal must show, as a threshold 

matter, through pleadings and affidavits, 

that the claims against them are based 

on their petitioning activities alone and 

have no substantial basis other than or in 

addition to their petitioning activities; if the 

special movants make such a showing, the 

burden then shifts to the nonmoving party 

to demonstrate by a preponderance of the 

evidence that the moving party's activities 

were devoid of any reasonable factual support 

or any arguable basis in law and that the 

petitioning activities caused actual injury. 

M.G.L.A. c. 231, § 59H. 

3 Cases that cite this headnote 

121 	Pleading 

Frivolous pleading 

In order to determine if statements arc 

petitioning under the anti-SLAPP (Strategic 

Lawsuit Against Public Participation) statute, 

court considers them.  in the overall context in 

which they were made. M.G.L.A. c. 231, § 

59H. 

3 Cases that cite this headnote 

131 	Appeal and Error 

Anti-SLAPP laws 

Appellate court reviews a judge's decision 

to grant a special motion to dismiss under 

the anti-SLAPP (Strategic Lawsuit Against 

Public Participation) statute for abuse of 

discretion or error of law. M.G..L.A. c. 231, § 

59H. 
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Blanchard v. Steward Carney Hosp., Inc., 89 Mass.App.Ct. 97 (2016) 

46 N.E.3d 79 

2 Cases that cite this headnote 

141 	Pleading 
Frivolous pleading 

Hospital president who was petitioning on 
behalf of his employer had standing to bring 
special motion to dismiss defamation claim 
under the anti-SLAPP (Strategic Lawsuit 
Against Public Participation) statute, even 
if he was not personally aggrieved by 

governmental agencies' actions. M.G.L.A. c. 
231, § 59H. 

I Cases that cite this headnote 

151 	Pleading 
v— Frivolous pleading 

Hospital president's statements to newspaper 
concerning termination of staff members 
from hospital's adolescent psychiatric unit 
were protected petitioning activity under anti-
SLAPP (Strategic Lawsuit Against Public 
Participation) statute, as necessary to support 
special motion by president and hospital 
to dismiss defamation claim by nurses 
terminated from their employment in unit, 
even though statements were not made 
directly to regulatory agencies; unit was being 
investigated by regulatory agencies following 
allegations of patient abuse and neglect, the 
media essentially became a venue to express 
the perspectives of each side, and, as such, 
the newspaper articles in which president's 

statements appeared were available to, and 
likely considered by, the regulatory agencies. 
M.G.L.A. c. 231, § 59H. 

Cases that cite this headnote  

special motion by president and hospital 
to dismiss defamation claim by nurses 
terminated from their employment in unit, on 
the basis that those statements were essentially 
mirror images of statements in a report that 
hospital commissioned a law firm to prepare 
to assure investigating agencies that hospital 
was taking requisite action to fix problems 
of purported patient abuse and neglect; while 
report was significantly more thorough and 
detailed, president's statements maintained 
the same tone and content. M.G.L.A. c. 231, 
§ 59H. 

Cases that cite this headnote 

171 	Pleading 
Frivolous pleading 

Statements in e-mail that hospital president 
sent only to hospital staff, to the effect 
that certain employees had not been acting 
in the best interest of their patients, the 
hospital, or the community, and that he 
had terminated their employment as a result, 
was not protected petitioning activity under 
the anti-SLAPP (Strategic Lawsuit Against 
Public Participation) statute so as to support 
special motion by president and hospital 
to dismiss defamation claim by nurses who 
were terminated from their employment in 
adolescent psychiatric unit of hospital; there 
was no indication that e-mail was provided to 
regulators who were investigating psychiatric 
unit or that the regulators were told about it. 
M.G.L.A. c. 231, § 59H. 

Cases that cite this headnote 

161 	Pleading 
Frivolous pleading 

Hospital president's statements to newspaper 
concerning termination of staff members 
from hospital's adolescent psychiatric unit 
were protected petitioning activity under anti-
SLAPP (Strategic Lawsuit Against Public 
Participation) statute, as necessary to support  

Attorneys and Law Firms 

**81 Jeffrey A. Dretler, Boston (Katharine A. Crawford 
& Joseph. W. Ambash, Boston, with him) for the 
defendants. 

Dahlia C. Rudaysky, Boston, for the plaintiffs. 

Present: KATZMANN, SULLIVAN, & BLAKE, JJ. 
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2 Cases that cite this ll~~~dnote

(4j Pleading
~~~- Frivolous pleading

Hospital president w110 was petitioning nn
behalf of leis employer dad standing to bring
special motion to dismiss defamation claim
under the anti-SLAPP (Strategic Lawsuit

Against Public Participation) statute, even

if he was not personally aggrieved by

governmental agencies' actions. M.G.L.A. c.
231, j 59H.

i C'as~s that cite this headnote

I5) Pleading
~-~ Frivolous pleading

Hospital president's sCatemenCs to newspaper

concerning termination of staff memUers

from hospital's adolescent psychiatric unit

were protected petitioning activity wider anti-

SLAPP (Strategic Lawsuit Against Public
Participation) statute, as necessary to support

special n~oCion by president and hospital

to c~isuliss defamation claim by nwses
terminated frou~ their employment in unit,

even though statements were not made

directly Yo regulatory agencies; unit was being
investig~ited by regulatory agencies following

allegations of patient abuse and neglect, the

media essentially became a venue to express

the perspectives of each side, and, as such,

the newspaper ~u•ticles in which president's

statements appea~•ed were available to, and

likely considered by, the regulatory agencies.

M.G.L.A. c. ?31, § 59H.

CaScs that cite this he~tdnote

~6~ Pleading
~- f~rivolouspleading

Hospital president's statemenCs to »ewspaper

concerning termination of staff members
from hospital's adolescent psychiatric unit

were protected peCitioning activity under anti-

SLAP~P (Strategic Lawsuit Against Public

Participation) statute, as necessary to support

171

special motion by president and hospital
to dismiss defamation claim by nurses
terminated from their employment in unit, on
the basis that those statements were essentially
mirror images of statements in a report that
hospital conunissioned a law 6rm to prepare

to asstu~e investigating agencies that hospital

was taking requisite action to fix problems
of purported patient abuse and neglect; while
report was significantly more thorough and

detailed, president's stateiueuts ~naintainec~

the same tone and content. M.G.L.A. c. 231,

§ 59H.

Crises that cite this he~tdnote

Pleading
~~ Frivolo~is pleading

Statements in e-mail that hospital president

sent only to hospital staff, to the effect

that certain employees had not been acting

in the hest interest of their patients, the
hospital, or the community, and that he

had terminated their employment as a result,

was not protected petitioning activity under

the anti-S.LAPP (Strategic Lawsuit Against

Public Participation) statute so as to support

special motion by president and hospital

to dismiss defamation claim by IlUI'SCS WIlO

were terminated from. their employment in

adolescent psychiatric unit of hospital; there

was no indication that e-mail was provided to

regulators who were investigating psychiatric

unit or that the regulators were told about it.
M.G.L.A. c. 231, § 59H.

Cases that cite this he~tdnote

Attorneys and I,aw Finns

**81 Jet'frey A. Dretler, Boston (Kathari~le A. Crawford

& Joseph. W. Ambash, Boston, with l~im) for the

defendants.

Dahlia C. Rudaysky, Boston, for the plaintiffs.

Present: KATZMANN, SULLIVAN, & BLAK.E, JJ.
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Opinion 

KATZMANN, J. 

*98 In this case we consider whether the defendants' 
special motion to dismiss the plaintiffs' defamation claim 
pursuant to G.L. c. 231, § 59H, widely known as 

the "anti-SLAPP" 3  statute, was properly denied, The 
central question is whether, during a period of crisis 
when Steward Carney Hospital (Carney Hospital or 
hospital) faced the loss of its license to operate an 
in-patient adolescent psychiatric unit (unit) because of 
purported patient abuse and neglect, statements quoted 
in a newspaper made by the president of the hospital, 
and an electronic mail message (e-mail) the president sent 
to hospital staff announcing the dismissal of unnamed 
employees in the unit under review, constituted protected 
petitioning activity. A judge in the Superior Court denied 
the motion because she found that the statements upon 
which the claim was based did not qualify as protected 
petitioning activity and, therefore, the defendants could 
not seek protection of the anti-SLAPP statute. We 
conclude that the statements quoted in the newspaper 
constitute protected petitioning activity, but that the 
internal e-mail does not. Accordingly, we affirm in part 
and reverse in part. 

3 	" `SLAPP' is an acronym for Strategic Lawsuit 
Against Public Participation." Office One, Inc. v. 
Lopez, 437 Mass. 113, 121 n. 13, 769 N.E.2d 749 
(2002). 

Background. The key facts of this case, as derived from 
the judge's decision below, the newspaper articles at 
issue, affidavits by those involved in the investigation, 
testimony in a related arbitration proceeding (see note 
4, infra ), and relevant reports, are as follows. The 
plaintiffs are all registered nurses (RNs) who had been 
working in the unit for a number of years. In April, 
2011, complaints were made concerning four incidents of 
alleged patient abuse or neglect within the unit. None 
of the alleged incidents involved abuse or neglect of a 
patient by any of the plaintiffs (or any other RN). The 
incidents were reported to the Department of Mental 
Health (DMH), the Department of Public Health (DPH), 
and the Department of Children and Families *99 
(DCF) by unit RNs or other staff. The unit is licensed by 
DMH and DPH. After the April complaints, the agencies, 
especially DMH, were regularly on site to investigate  

the incidents and to determine whether to revoke the 
license to operate the unit. The director of licensing at 
DMH reported making unannounced visits on different 
occasions, including weekends and holidays, **82 so that 
she could "see in fact what was happening." 

In late April, 2011, in response to the incidents, Carney 

Hospital placed all mental health counselors, all regularly 
assigned unit RNs (including the plaintiffs), and two 
managers on paid administrative leave. The hospital 
then hired Attorney Scott Harshbarger and his law 
firm, Proskauer Rose, LLP (Proskauer defendants), to 
conduct an overall management review of the unit and 
make recommendations. Harshbarger interviewed unit 
staff, including each of the plaintiffs. The plaintiffs 
identified specific issues that affected patient care and 
areas for improvement. On May 13, 2011, Harshbarger 
made an oral report of his conclusions to the hospital's 
then president, William Walczak; Harshbarger submitted 
his written report on May 26, 2011. In the report, 
which made no specific allegations of abuse or neglect 
against any of the individual plaintiffs or any member 
of the nursing staff, Harshbarger recommended that 
the hospital "rebuild" the unit by replacing all of its 
personnel. The report cited "serious weaknesses" in 
the supervisory and managerial structure of the unit, 
including, inter alia, "lack of a clear reporting structure, 
lack' of accountability, oversight of patient care and 
quality, patient and staff safety concerns, and a flawed 
and rarely invoked disciplinary process." The report cited 
a "code of silence" as one of the underlying sources and 
causes of operational and performance dysfunction. "This 
code results in a failure to report issues or concerns, 
and to reinforce a general attitude that reporting can 
trigger retaliation, intimidation, and/or be ignored or 
unsupported by others." The report concluded that "it 
would be prudent to replace the current personnel in order 
to ensure quality care" for the patients. 

The day that Walczak received Harshbarger's report, he 
sent a letter to each plaintiff terminating her for her 

"conduct at work," 4  *100 On May 27, 2011, Walczak 
sent an e-mail to all hospital staff, which stated in 
pertinent part: 

4 	In their complaint against the hospital, two 
related entities, and Walczak (Steward defendants), 
alleging defamation, the plaintiffs stated that 
the Massachusetts Nurses Association, a union 
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Opinion

KATZMANN, J.

*98 In this case we consider whether the defendants'
special motion to dismiss tl~e plaintiffs' defamation claim
pursuant to G.L, c. 231, ~~' S9H, widely known as

the "anti-SLAPT'" ~ statute, was properly denied. The
cenU~al question is whether, during a period of crisis
when Steward Carney Hospital (C,arney Hospital or
hospital) faced the loss of its license to operate an
in -patient adolescent psychiatric unit (unit) because of
plu~ported patient abuse and neglect, statements quoted

in a newspaper made by the president of the hospital,

and au electronic mail message (e-mail) tl~e president sent
to hospital staff announcing the dismissal of unnamed
employees in the unit under review, constituted protected
petitioning activity. A judge in the Superior Court denied

the motion because she found that the statements upon

wliicl~ the claim was based did not qualify as }~rotectad

petitioning activity rind, therefore, the defendants could

not seek protection of the anti-SLAPP statute. We
co~~elude that the st~itemeuts quoted in the newspaper

constitute protected petitioning activity, but that the
internal e-mail does noC. Accordingly, we affirm in part

and reverse in part.

3 `SLAPP' is an acrony~u for Strategic Lawsuit
Against Public Participation." Office Ore, lnc. v.

opez, 437 Mass. 113, 121. n. 13, 7fi9 N.F.,.2d 749
(200?).

l3ac%~rr~unrl. The key facts of this case, as derived from

the judge's decision below, the newspaper articles ~t

issue, affidavits by those involved in the investigation,

tesCi~~~ouy in a related tu•bitration proceeding (see note

4, i~r~ra ), and relevant reports, are as follows. The

plaintiffs are all registered nurses (RNs) who had been

working in the unit for a number of years. In April,

20l 1, complaints were made concerning four incidents of

alleged patient abuse or neglect within the trait. None

of the alleged incidents involved abuse or neglect of a

patient by any of the plaintiffs (or any other RN). The

incidents were reported to the Department of Mental

Health (DMH), the DEpartment of Public Health (DPH),

and the Department of Children and Families *99

(DCF) by unit RNs or other staff. The unit is licensed by

DMH and DPH. After tl~e April complaints, the agencies,
especially DMI-I, were regularly on site to investigate

the incidents and to determine whether to revoke the
license to operate the unit. The director of licensing at
DMH reported making unannounced visits on different
occasions, including weekends and holidays, **82 so that
she could "see in fact what was happening."

Tn ].ate April, 2011, in response to the incidents, Carney

Hospital pl~lced all mental health counselors, gill regularly
assigned unit RNs (including the plaintiffs), and two
managers on paid administrative leave. The hospital
tUen hired Attorney Scott Harshbarger and his law

f'iru~, Proskauer Rose, LLP (Proskauer defend~ints), to
conduct an overall ananagement review of the unit and

snake recommendations. Harshbarger interviewed unit
staff, including each of the plaintiffs. Tl~e plaintiffs
identified specific issues that affected patient care and
areas for iu~proveinent. On May 13, 2011, Harshbarger

made an oral report of his conclusions to the hospital's

then president, William Walczak; Harshbarger submitted

his written report on May 26, 2011. In the report,

which made no specific allegations of abuse or neglect

against any of the individual plaintiffs or any member

of the nursing staff, Harshbarger recommended that

the hospital "rebuild" the emit by replacing all of its
personnel. The report cited "serious weaknesses" in

the supervisory and managerial structure of the unit,

including, inter alia, "lack of a clear reporting structure,

lack' of accountability, oversight of patient care and

quality, patient and staff safety concerns, and aflawed

and rarely invoked disciplinary process." The report cited

a "code of silence" as one of the underlying sources and

causes of operational and performance dysfiinction. "This

code results in a failure to report issues or concerns,

and to reinforce a general attitude that reporting can

trigger retaliation, intimidation, and/or be ignored or

unsupported by others." The report concluded that "it

would be prudent to replace tl~e current personnel in order

to ensure quality care" for the patients.

The day that Walczak received Harshbarger's report, he

sent a letter to each plaintiff terminating her for her

"conduct at woik." 4 *1.00 On May 27, 201.1, Walczak

sent an e-nail to all hospital staff, which stated in

pertinent part:

4 In their complaint against the hospiCal, two
related entities, and Walczak (Steward defendauCs),
alleging defamation, the plaintiffs stated that
the Massachusetts Nurses Association, a union
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representing the plaintiffs, had filed grievances on 
their behalf, that the hospital had denied those 
grievances, and that an arbitrator had "found that 
[the Steward defendants] had violated the [collective 
bargaining agreement] by discharging the grievants." 
According to the complaint, the arbitrator stated 
that "the concept of collective guilt and responsibility 
does not suffice to establish just cause to terminate 
any particular member of the group," and ordered 
reinstatement, removal of any allegations or findings 
of wrongdoing from the grievants' personnel files, and 
payment to them of all lost back wages and benefits, 
with interest. The complaint stated that the Steward 
defendants have appealed the award and have not 
reinstated any of the plaintiffs. 

"As you all know, Carney Hospital has a rich tradition 
of providing excellent care to our patients. Our 

performance on national quality and safety standards 
is exceptional, and in many cases superior to competing 
hospitals. The reason for this performance is simple 
—you[,] the employees and caregivers at Carney 
[Hospital], are dedicated to providing the best possible 
care to every patient that comes through our doors. It 
is your dedication that makes Carney Hospital such a 
special place. 

"Recently, I have become aware of alleged incidents 
where a number of Carney [Hospital] staff have not 
demonstrated this steadfast commitment to patient 
care. I have thoroughly investigated these allegations 
and have determined that these individual employees 
have not been acting in the best interest of their 
patients, the hospital, or the **83 community we 
serve. As a result, I have terminated the employment 

of each of these individuals." 
The following day, on May 28, 2011, the Boston Globe 
published an article stating that Walczak said he had hired 
Harshbarger to investigate an allegation that an employee 
had allegedly sexually assaulted a teenager on the locked 
adolescent psychiatry unit, and that Harshbarger had 
recommended "to start over on the unit." The article 
included Walczak's statement that Harshbarger's report 
"described 'serious concerns about patient safety and 
quality of care.' " The article reported that Walczak 
further stated, "We will have top-notch employees replace 
those who left. My goal is to make it the best unit in the 
state." In the article, a spokesman for the Massachusetts 
Nurses Association, a union representing the plaintiffs, 
said that the "hospital fired 29 employees, including 13 
nurses who are members of the union."  

In June, 2011, DMH issued reports on the incidents, 
finding wrongdoing by a single mental health counsellor 
for the first three *101 incidents and finding improper 
actions by unspecified staff for the fourth incident. In 
a June 22, 2011, Boston Globe article, it was reported 
that the firing of twenty-nine nurses and mental health 
counsellors at Carney Hospital followed five complaints 
of abuse or neglect in the adolescent psychiatry unit, not 
just the one complaint as initially disclosed, and that four 
of the complaints had been validated. While declining to 
provide details on the cases, Walczak was quoted in the 
article as stating that "[t]he Harshbarger report indicated 
that it wasn't a safe situation." The article explained 
that Walczak based his decision to fire the entire staff 
"on an investigation by former Attorney General Scott 
Harshbarger and his law firm." The article quoted a letter 
from the Massachusetts Nurses Association to Carney 
Hospital nurses as stating that the nurses "adamantly deny 
any allegations of wrongdoing." 

On May 24, 2013, the plaintiffs filed their defamation 

claims against the Proskauer defendants 5  and against 
Carney Hospital, two related entities, and Walczak 

(collectively, Steward defendants). 6  Relevant to the 
instant appeal, pursuant to the anti-SLAPP statute, the 
Steward defendants filed a special motion to dismiss 
count 3 of the complaint (defamation), which alleged that 
Walczak "made false and defamatory statements about 
the plaintiffs to the general public in his remarks in the 
Boston Globe articles of May 28, 2011, and June 22, 
2011," and "made false and defamatory statements about 
the **84 plaintiffs to Hospital staff in his email of May 
27, 2011," The judge denied this motion, *102 finding 
that neither Walczak's statements to the Boston Globe 
nor his e-mail to the hospital staff constituted protected 
petitioning activity. The Steward defendants now appeal 
from the denial of their motion. 

5 	Counts 4 and 5 of the complaint were against 
the Proskauer defendants, for defamation and 
infliction of emotional distress. The defamation 
claim was based on Harshbarger's statements in his 
written report and oral presentation to the Steward 
defendants. The Proskauer defendants filed a special 
motion to dismiss the defamation claim pursuant 
to the anti-SLAPP statute. The judge allowed this 
motion, finding that the statements contained in 
Harshbarger's report, in the context in which they 
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representing Che plaintiffs, had Ciled grievances on
their behalf, that the hospital had denied those
grieva~ices, and Chat an arbitrator had "found that
[the Steward defendants] lead violated the [collective
bargaining agreement] by discharging the grievants."'
According to the complaint, the <ti•biti•ator stated
that "the concept of'collective guilt and responsibility
aloes not suffice to establish jusC cause Lo terminate
any particular member of the group," and ordered
reinstatement, removal of any allegations or findings
of wrongdoing from the grievants' personnel files, and
payment to them or all lost back ~u~~ges aid benefiCs,
wiCh interest. The complaint stated th~it the Steward
defendants have appealed the aw~lyd tmd have not
reinstated any of the plaintiffs.

`As you all know, Carney Hospital has a rich tradition

of providing excellent care to our patients. Our

performance nn national quality and safety standards
is exceptional, and in many cases superior to competing
hospitals. The reason foc this performance is simple 

---yoii[,] the employees a»d cace~ivers at Carney
[f-lospital], are dedicated to providing the best possible

care to every patient that comes through our doors. It

is your dedication that makes Carney Hospital such a

special place.

"Recently, I have become aware of alleged incidents

where a number of Carney [Hospital] staff have not
demonstrated this steadfast commitment to patient

care. I have thoroughly investigated these allegations

ai d have determined that these individual employees

have not been acting in tl~e best interest of their
patients, the hospital, or the **83 community we

serve. As a result, I leave terminated the em}~loyment

of each of these individuals."

The following day, on May ?8, 2011, the Boston Globe

published an article stating that Walczak said he had hired

Harshbarger to investigate an allegation that an employee

had allegedly sexually assaulted a teenager on the locked

adolescent psychiatry unit, and that Harshbarger had
recommended "to start over on the unit.." The article

included Walczak's statement that Harshbarger's report

"described `serious concerns about patient safety and

quality of care.' "The article reported that Walczak

further stated, "Wc will have top-notch employees replace
those who left. My goal is to make it the best unit in the

state." In the article, a spokesman for the Massachusetts
Nurses Association, a union representing the plaintiffs,

said that the "]lospital fired 29 employees, including 13

n~u~ses who are members of the union."

In June, 2011, D1VI1-1 issued reports nn the incidents,
finding wrongdoing by a single mental health counsellor
for the first three *101 incidents and finding improper
actions by unspecified staff for the fourth incident. In

a June 22, 201 I, Boston Glebe article, it was reported
that the Caring of twenty-nine nurses and mental health

counsellors at Carney Hospital followed five complaints
of abuse or neglect in the adolescent psychiatry unit, not
just the one complaint as initially disclosed, and that four

of the complaints had been validated. While declining to

provide details nn the cases, Walczak was quoted in the

article as stating that "[t]he Harshbarger report indicated

tliat it wasn't a safe situation." The a~•ticle explained

that Walczak based his decision to fire the entire staff

"on an investigation by former Attorney General Scott
Harshbarger and his law firm." The article quoted a letter

from the Massachusetts Nurses Association to Carney
Hospital nurses as stating that the nurses "adamantly deny

any allegations of wrongdoing."

On May 24, 2013, the plaintiffs tilEd their defamation

claims against the Proskausr defendants 5 and against

Carney Hospital, two related entities, and Walczak

(collectively, Steward defendants). ~ Relevant to the

instant appeal, pursuant to the anti-SLAPP statute, the

Steward defendants filed a special motion to dismiss

count 3 of the co~l~plaint (defamation), which alleged that
Walczak "made false and defamatory statements about

the plaintiffs to the general public in his remarks in the
Boston Globe articles of May 28, 2011, and June 22,

2011," and "made false and defamatory statements about

t11e **84 plaintiffs to f~Iospital staff in his email of May
27, 201.1," The judge denied this motion, *102 finding

that neither Walczak's statements to the Boston Globe

nor lies e-mail to the hospital staff constituted protected

petitioning activity. The Steward defendants now appeal

from the denial of their motion.

5 Counts 4 and 5 of tl~e complaint were against
Che Proskauer defendants, for defamation and
infliction of emotional disCress. Tl~e defamation
claim was based oi~ H~u~shbacger's statements in his
written report and oral presentation to the Steward
defendants. The Proskauer defendants filed a special
motion to dismiss the defamation claim pursuant
to the anti-SLAPP statute. The judge atlowed this
motion, finding that the stateiuents contained in
Harshbaigei's report, in the context in which they
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were made, constituted petitioning activity protected 
under G.L. c. 231. § 59H. Subsequently, all claims 
against the Proskauer defendants were dismissed with 
prejudice on the parties' stipulation; judgment entered 
for the Proskauer defendants on May 27,2014. 

6 	Counts 1-3 of the plaintiffs' complaint are against 
the Steward defendants. Of these, only count 3 
(defamation) is at issue in this appeal. At the motion 
hearing, the Steward defendants waived their motion 
to dismiss counts 1 and 2 pursuant to Mass.R.Civ.P. 
12(b)(6), 365 Mass. 754 (1974), subject to renewal as 
a motion for summary judgment. (Count 1 alleges 
retaliatory discharge based on whistleblower activity; 
count 2 alleges violations of G.L. c. 119, § 51 A, for the 
discharge of two of the plaintiffs after they reported 
abuse or neglect of patients on the unit.) 

Discussion. 1. Overview. a. The anti-SLA PP statute. 

The anti-SLAPP statute, G.L. c. 231, § 59H, "protects the 
`exercise of [the] right of petition under the constitution 
of the United States or of the [C]ommonwealth,' by 
creating a procedural mechanism, in the form of a special 
motion to dismiss, for the expedient resolution of so-called 
`SLAPP' suits." Office One, Inc. v. Lopez, 437 Mass. 113, 
121, 769 N.E.2d 749 (2002) (Office One, Inc.). "In the 
preamble to 1994 House Doc. No. 1520, the Legislature 

recognized that 	'there has been a disturbing increase 
in lawsuits brought primarily to chill the valid exercise 
of the constitutional rights of freedom of speech and 
petition for redress of grievances.' " Duracraft Corp. v. 

Holmes Prods. Corp., 427 Mass. 156, 161, 691 N.E.2d 935 
(1998) (Duracraft). Under the "well-established [two-part] 
burden-shifting test," Hanover v. New England Regional 

Council of Carpenters, 467 Mass. 587, 595, 6 N.E,3d 522 
(2014), "[t]o invoke the statute's protection, the special 
movant[s], [here, the Steward defendants, must] show, 
as a threshold matter, through pleadings and affidavits, 
that the claims against [them] are ... 'based on' [their] 
petitioning activities alone and have no substantial basis 
other than or in addition to [their] petitioning activities." 
Office One, Inc.., supra at 122, 769 N.E.2d 749, citing 
Duracraft„vupra at 167-168, 691 N.E.2d 935. Wenger v. 

Aceto, 451 Mass. 1, 5, 883 N.E.2d 262 (2008) ( Wenger ). 

This is the first prong of the test. Under the second prong, 
if the special movants make such a showing, the burden 
then shifts to the nonmoving party to demonstrate by a 
preponderance of the evidence that the moving party's 
activities were "devoid of any reasonable factual support 
or any arguable basis in law" and that the petitioning 
activities caused actual injury. Benoit v. Frederickson, 454  

Mass. 148, 152-153, 908 N.E.2d 714 (2009) (Benoit ), 

quoting from G.L. c. 231, § 59H. 

121 	"In order to determine if statements are petitioning, 
we consider them in the over-all context in which they 
were made." North Am. Expositions Co. Ltd. Partnership 

v. Corcoran, 452 Mass. 852, 862, 898 N.E.2d 831 (2009) ( 
Corcoran)." `[P]etitioning' has been consistently defined 
to encompass a 'very broad' range of activities in the 
context of the anti-SLAPP statute." Id. at 861, 898 N.E.2d 
831, citing Duracrali„supra at 161-162, 691 N.E.2d 
935. "The statute identifies five types of statements that 
comprise 'a party's exercise of its right of petition': 

*103 `[1] [A]ny written or oral statement made before 
or submitted to a legislative, executive, or judicial 
body, or any other governmental proceeding; [2] any 

written or oral statement made in connection with an 

issue under consideration or review by a legislative, 

executive, or judicial body, or any other governmental 

proceeding,. [3] any statement reasonably likely to 
encourage consideration or review of an issue by a 
legislative, executive, or judicial body or any other 
governmental proceeding; [4] any statement reasonably 
likely to enlist public participation in an effort to effect 
such consideration; or [5] any other statement falling 
within constitutional protection of the right to petition 
government.' G.L. c. 231, § 5914," (Emphasis added.) 

Cadle Co. v. Schlichttnann, 448 Mass. 242, 248, 859 N.E.2d 

858 (2007) ( Cadle Co.). **85 The second category is of 
particular relevance to the instant case. 	- 

131 	b. Standard of review. As has been stated, we review 
the judge's decision to grant the special motion to dismiss 
for abuse of discretion or error of law. See Murabello 

v. Boston Bark: Corp., 463 Mass. 394, 397, 974 N.E.2d 
636 (2012); Hanover v. New England Regional Council of 

Carpenters, 467 Mass. at 595. We note that while this 
formulation appears in various anti-SLAPP decisions, 
there are other cases where it is absent. See, e.g., Corcoran, 

supra, 452 Mass. 852, 898 N.E,2d 831; Benoit, 454 Mass. 

148, 908 N.E.2d 714; Ehrlich v. Stern, 74 Mass.App.Ct. 
531, 908 N.E.2d 797 (2009) (Ehrlich ). In any event, with 
respect to the first prong of the test--whether conduct as 
alleged on the face of a complaint qualifies as protected 
petitioning activity--it does not appear that the courts 
have deferred to the motion judge but rather have made 
a fresh and independent evaluation. See, e.g., Corcoran, 

452 Mass. at 863----864, 898 N.E.2d 831 (discussing Cadle 
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were made, constituted petitioning activity protecCed
under G.L. c. 231. § SJH. Subsequently, all claims
against. the Proskauer defendants were dismissed with
prejudice ai the parties' stipulation; judgment entered
for the Proskauer deCendanCs on May 27, 2014.

~~ Counts l-3 of the plaintiffs' complaint arc against
Che Steward defendants. Of these, only count 3

(defamation) is at issue in this appeal. At the motion
hearing, tl~e Steward defendants waived their motion
to dismiss counts t and 2 pursuant to Mass.R.Civ.P.
t2(b)(6), 365 Mass. 754 (1.974), s~ibject~ to renewal as
a motion for sununa~y j~idgment. (Count 1 alleges
ret~iliatory discharge based on whistleblower activity;
count. 2 alleges violations of G.L. c. 119, ~ 51 A, for the
discharge of two of the plaintiffs after they reporCed
ab~ise or neglect ot~ patients on the unit.)

(l~ Di.ccus.rion. 1. Oner•vie~+~. a. The nrrti-SLAPP statute.

The anti-SLAPA statute, G.L. c. 231, § 59H, "protects the

`exercise of [the) right of petition under the constitution

of the United States or of the [C)ommonwealth,' by
cceatiug a procedural ~necha~~ism, iv the form of a special
motion to dismiss, for the expedient resolution of so-called

`SLAI'P' suits." Office One, lnc. i~. Lopez, 437 Mass. 113,

121, 769 N.E.2d ?49 (2002) (O~fice One, /nc.). "In the

preamble to 1.994 House Doc. No. 1520, the Legislature

recognized that ... `there has been a disturbing increase

in lawsuits brought primarily to chill the valid exercise

of the constitutional rights of freedom of speech and

petition for redress of griEvances.' " DuracraJt Corp. v.

Holmes Prods. Cori., 427 Mass. 156, 161, 691 N'.E.2d 93S

(1998) (Durna~aft ). U nder the "well -established [two-part]

burden -shifting test," Hanover v. Ne~v Brtglrin.d Regioruzl

CouncrJ ~~~~ Carl~ender.s, 467 Mass. 587, 595, 6 N.E.3d 522

(2014), "[t]o invoke the statute's protection, the special

movant[s], [here, the Steward defendants, must] show,

as a threshold matter, Chrough pleadings and affidavits,

that the claims against [theme are ... `based on' [their]

~etitio~ling activities alone and lave no substantial basis

other than or in addiCion to [their] petitioning activities."

O%/ice: One, Inc., sarpr•a at (22, 769 N.~.2d 749, citing

Dcu~c7crafl, st~pru at 167-168, 691 N.F.2d 935. Wertgei' n.

Aceto, 4Sl Mass. 1, 5, 883 N.~.2d 262 (2008) (Wenger ).

This is the first prong of the test. Under the second gong,

if the special roovants make such a showing, the burden

then shifts to the nonmoving party to demonstrate by a

preponderance of the evidence that the moving party's

activities were "devoid of any reasonable factual support

or any arguable basis in law" end that the petitioi7ing
activities caused actual injury. 13ejaoi~ v. Fr•ederrc%.cnri, 454

Mass. 1.48, 152.....1.53, 908 N.E.2d 714 (2009) (Beraoiz ),
quoting from G.L. c. 231, § 59H.

[2~ "In order to determine if statements are petitioning,

we consider them in the over-all context in which they
wire made." Nof•th A~rr. F.xpo,sitions Co. I..td. Partnership
v. Co~•coran, 4S2 Mass. &52, 862, 89$ N.'E.2d 831 (2009)
Corcoran ). " ̀ [P]etitioning' has been consistently defined

to encompass a `very broad' range of activities in the
context of'tl~e anti-SLAPP statute." /c1. at 861, 898 N.E.2d
831, citing Duracrgft, sup~•a at l61 --162, (91 N.E.2d

935. "The statute identifies eve types of stateineuts that

comprise `ti party's exercise of its right of petition':

*l03 `[1] [A]ny written or oral statement made before

or submitted to a legislative, executive, or judicial

body, or any other governmental proceeding; [2] any

irritte~~~ nr oral ,rlate»zeizt i~~ade i~~ connection i~vitl~ an

issue u~~der . con.siderution or re~~ie~~- b~, a legislative,
executivE>, or judicial body, or n~~~~ other goi~crn~rnental

proceeding; [3] any statement reasonably likely to
encourage consideration or review of an issue by a

legislative, executive, or judicial body or any other
governmental proceeding; [4] any statement reasonably

likely to enlist public participation in an effort to effect

such consideration; or [5] any other stateu~ent falli~lg

within constitutional protection of the right to petition
government.' G.I,. c. 231.,~~' S9I-I." (Emphasis added.)

Cacllc~ Co. v. Sc~f1/iclityncnzn, 448 Mass. 242, 248, $59 N.I;.2d

858 (2007) (Cudle Co.). "*85 The second category is of

particular relevance to the insCant case.

~3~ b. Standard of ~~ei~iein. As bas been stated, we review

the judge's decision to grant the special motion to dismiss

for abuse of discretion or error of law. See Murabcllo

v. 13ostor~ 13arlc Corr., 463 Mass. 394, 397, 974 N.E,2d

636 (2012); f[annver v. New L'n~lan~l Regional C:nurzcil q/'

Ca~rper~~ers, 467 Mass. at 595. We~ note that while this
formulation appears in various anti-SLAPP decisions,

there are other cases where it is absent. See, e.g., Co~~cc r<m,

,copra, 452 Mass. 852, 89~i N.E,2d 831; Benoit, 454 Mass.

148, 908 N.E.2d 714; Elr.rlich v. Stern, 74 Mass.App.Ct.

531, 908 N.E.2c~ 797 (2009) (ElT~rlic% ). In any event, with

respect to the first prong of the test --whether conduct as

alleged on the face of a complaint qualifies as protected
petitioning activity-~~-it does not appear that the courts

have deferred to the motion judge but rather have made

a fresh and independent cvalu~ttion. See, c.g., Corcn~•an,

452 Mass. at 863 -864, 8)8 N.E.2d 831 (discussing Cadle

_.__ __
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Co., 448 Mass. 242 [, 859 N.E.2d (2007) ] ); Plante v. 

Wylie, 63 Mass.App.Ct. 151, 160-161, 824 N.E.2d 461 

(2005) (Plante), Where the motion judge's determination 
of the second prong of the two-part test does not implicate 
credibility assessments, it is arguable that appellate review 
should be similarly de novo. See, e.g., Benoit, 454 Mass. 
at 154 n. 7, 908 N.E.2d 714 (discussing the appropriate 
standard of review with respect to the analysis of the 

second prong of the two-part test). 7  

7 	In Benoit, the Supreme Judicial Court explained: 

"The 	anti-SLAPP 	statute 
requires the judge to consider 
the pleadings and supporting 
and opposing affidavits. The 
question to be determined 
by a judge in deciding a 
special motion to dismiss is 
not which of the parties' 
pleadings and affidavits are 
entitled to be credited or 
accorded greater weight, but 
whether the nonmoving party 
has met its burden (by showing 
that the underlying petitioning 
activity by the moving party was 
devoid of any reasonable factual 
support or arguable basis in law, 
and whether the activity caused 
actual injury to the nonmoving 
party)." 

454 Mass. at 154 n. 7, 908 N.E.2d 714. 

*104 We conclude that whether we review the judge's 
denial of the motion to dismiss de novo or with discretion, 
the ruling was in error with respect to the statements to the 
Boston Globe, but was not in error with respect to the e-

mail sent to hospital employees. 

141 	2. Standing. At the outset we briefly address and reject 
the plaintiffs' standing argument. The plaintiffs contend 
that the anti-SLAPP statute does not apply because 
Walczak is not personally aggrieved by the agencies' 
actions and was not petitioning them on his own behalf. 
Keegan v. Pellerin, 76 Mass.App.Ct, 186, 191-192. 920 
N.E.2d 888 (2010), is dispositive on this issue. Here, 
Walczak, who engaged in petitioning activity on behalf of 
the hospital while he was its president, is protected by the 
anti-SLAPP statute because "when a nongovernmental 
person or entity is the petitioner, the statute protects one 
who is engaged to assist in the petitioning activity under  

circumstances similar to those this record reveals." Id. 

at 192, 920 N.E.2d 888, citing Plante, 63 Mass.App.Ct. 

at 156-157, 824 N.E.2d 461. See Office One, Inc., 437 

Mass. at 121-124, 769 N.E.2d 749. See also Corcoran, 452 

Mass. 852, 898 N.E.2d 831 (2009) (underlying suit named 
defendants' principal, whose statements were challenged, 

as individual defendant). 8  Walczak thus has standing. 

8 	The cases upon which the plaintiffs rely to contest 
standing—Kobrin v. Gastfriencl, 443 Mass. 327, 332, 
821 N.E.2d 60 (2005); Fisher v. Lint, 69 Mass.App.Ct. 
360, 364--365, 868 N.E.2d 161 (2007); and Moriarty 
v. Mayor of Holyoke, 71 Mass.App.Ct. 442, 447, 883 
N.E.2d 311 (2008)—were specifically distinguished 
by the Keegan court because those cases "rest on 
the commonsense principle that a statute designed 
to protect the constitutional right to petition has no 
applicability to situations in which the government 
petitions itself." Keegan v. Pellerin, 76 Mass.App.Ct. 
186, 192. 920 N.E.2d 888 (2010). This is not a case in 
which the government was petitioning itself; rather, 
Walczak was petitioning on behalf of his employer, 
the hospital. See ibid. 

**86 3. The statements to the Boston Globe. By way of 

overview, we note our conclusion, discussed below, that 
the judge erred in concluding that Walczak's statements 
to the Boston Globe "can[not] be considered petitioning 
activity under Massachusetts law." We disagree with the 
stark contrast the judge drew between the Proskauer 
defendants' statements in the report and the statements 
the Steward defendants made in the Boston Globe 

articles. *105 The judge, citing Kobrin v. Gastjriend, 

443 Mass. 327, 333, 821 N.E.2d 60 (2005) (Kobrin ), for 

the proposition that the anti-SLAPP statute applies only 
where a "party seeks some redress from the government;" 
found it "clear that the statements in Harshbarger's 
report constitute petitioning activity in that they were 
aimed at persuading the regulatory agencies involved not 
to revoke Carney Hospital's license." The judge noted 
that, in response to DMH.'s threat to close the unit, 
Harshbarger was recruited and was required to "interface 
with the various regulatory agencies and personnel on 
behalf of Carney Hospital and develop remedies so that 
the Hospital could retain its license and prevent the Unit 
from being closed." The pleadings and affidavits indicate 
that the Steward defendants' overarching goal was the 
same as that of the Proskauer defendants: to ensure 
that the hospital retained its license and to prevent the 

unit from being closed, 9  The strategy was to take a 
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Co., 448 Mass. 242 [, 859 N.E.2d (2007) ] ); Plar7te n.

Wylie, 63 Mass.App.Ct. 151, 16Q---161, R24 N.E.2d 461

(2005) (Plante ). Where the notion judge's determination

of the second prong of the two-part test does not implicate

credibility assessments, it is arguable that ap~~ellate review

should be similarly de novo. See, e.g., Benoit, 454 Mass.

at 154 n. 7, 908 N.F>.2d 714 (discussing the appropriate

sTand~u•d of review with respect to the analysis of tl~e

second prong of the two-part test). ~

~ In Benoit, the Supreme Judicial Court explained:

"Tl~e anti-SLAPP statute
requires the judge to consider
the pleadings and supporting
and opposing affidavits. Tl~e
question to be determiued
by a judge in deciding a
special motion to dismiss is
not which of the paxties'
pleadings end afl7davits are
entitled to be credited or
accorded greater weight, but
wheCher the nonmoving party
has mel its burden (by showing
that Yl~e ~u~derlying petitioning
activity by the moving party was
devoid of any reaso~lable factual
support or arguable basis in law,
and whether the activity caused
actual injury to the nonmoving
p~~. ty ~ „

454 Mass. at 154 n. 7, 908 N.E.2d 714.

*104 We conclude that whether we review the judge's

denial of the motion to dismiss de novo or with discretion,

the ruling was in error with respect to the statements to the

Boston GIoUe, but was not in error witU respect to tl~e e-

mail sent to hospital employees,

[4~ 2. Standing. At the outset we bristly address rind reject

the plaintiffs' standing argument. The plaintiffs contend

that the anti-SLAPP stahite does not apply because

Walczak is not personally aggrieved by the agencies'

actions and was not petitioning them on his own behalf.

Kecgarr ~>. Pe/lerin, 76 Mass.App.Ct. 186, 191---192. 92U

N.E2d 888 (2010), is diapositive on this issue. Here,

Walczak, who engaged in petitioning activity on behalf of

the hospital while he was its president, is protected by the

anti-S~LAPP stat~ite because "wham a nongovernmental

uerson or entiCy is the petitioner, the statuCe protects one

who is engaged to assist in the petitioning activity under

circumstances similar to ti~ose this record reveals." Id.

at 192, 920 N.E.2d 8&8, citing Plante, 63 Mass.App.Ct.

at 156 -157, 824 N.E.2d 461. See O,Jficc> Oise, Inc., 437

Mass. at 121--12Q, 769 N.E.2d 749. See also Car~carcni, 4S2

Mass. 852, 898 N.F.2d 831 (2Q09} (underlying suit named

defendants' principal, whose statements were challenged,

as individual defendant). ~ Walczak thus has standing.

g The cases upon which the plaintiffs rely to contest
standing--Ko(~rirt ~~. Gostfi•ieru~ 443 Mass. 327, 332,
821 N.li.2d 60 (2005); F'ishc~r v. Lint, G9 Mass.App.Cl.

360, 364 3GS, SfiB N.L;.2d f61 (2007); and Moriarty
i~. Mn~-rrr of Holyoke, 71 Mass.App.Ct. 442, 447, 883
N.E.2d 3l1 (?008)—were specifically distinguished
by the Keegnn court because those cases "rest on
the commonsense principle that a statute designed
Co protect the constitutio~tal right eo petition has i~o
applicability Co situations in which the government
petitions itself." Keegan r. Pellerin, 76 Mass.App.CC.
186, 192. 92U N.E.2d 8$8 (2010). This is not a case in
which tl~e government was petitioning itself; rather,
Walczak was petitioning on behalf o1~ his employer,

the hospital. See ibid,

**86 3. The ,rtaten~ent,c to the Bnsinr~ C;lohe. By way of

overview, we note our conclusion, discussed below, that.

the judge erred in concluding that Walczak's statements

to the Boston Globe "can[not] he considered petitioning

activity under Massachusetts law." We disagree with the

stark contrast the judge drew between the Proskauer

defendants' statements in the report as~d the statements

the Steward def'ene~ants made in the Boston Globe

articles. *105 The judge, citing Kohrin i~. Ga,stJrrenct,

443 Mass. 327, 333, 821 N.E.2d 60 (2005) (Kobrrn ), For

the proposition that the anti-SLAPP statute applies only

where a "party seeks some redress from the government;"

found it "clear that the statements iii Harshbarger's

report constitutE petitioning activity in that they were

aimed at persuading the regulatory agencies involved not

to revoke Carney Hospital's license." The judge noted

that, in response to DMH's threat to close the unit,

Harshbarger was recruited and was required to "interface

with the various regulatory agencies and persomlel on

Uehalf of Carney Hospital and develop remedies so that

the Hospital could retain its license and prevent tl~e Unit

from being closed." The pleadings and affidavits indicate

that the Steward defendants' overarching goal was the

same as that of the Proskauer defendants: to ensure

that the hospital retained its license and to prevent the

unit from being closed. ~ The strategy was to take a
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comprehensive approach to fixing the problems at the unit 
to demonstrate to DMH that the unit should maintain 
its license. In short, with respect to the statements to 
the Boston Globe, we do not discern a consequential 
distinction between the conduct of the Steward defendants 
and the Proskauer defendants. Walczak's statements were 
made and designed to achieve the same goal and also 
qualify as protected petitioning activity. 

9 	The affidavit of Michael R. Bertoncini; deputy 
general counsel of one of the Steward defendants 
during the relevant time period, explained, "The 
leadership of [his client] and Carney Hospital believed 
that swift and decisive action was necessary to ensure 
the safety of patients in the Unit, to respond to 
the concerns of the DMH/DCF personnel on the 
scene, and to work with and persuade the relevant 
regulatory agencies not to suspend Carney Hospital's 
license to operate the Unit and not to close the Unit." 
Bertoncini also stated that his client and the hospital 
hoped that the hiring of Harshbarger to conduct 
the review and the "corresponding response would 
provide clear and convincing evidence and support 
for the position that the Unit should not lose its 
license to operate, should not be closed [,] and should 
be given the opportunity to effect a comprehensive 
remedy." 

a, Specifically, the parties disagree as to whether 
Walczak's statements in the Boston Globe articles on 
May 28, 2011, and June 22, 2011, qualify as protected 
petitioning activity. We conclude, as this court did 
in Wynne v. Creigle, 63 Mass.App.Ct. 246, 254, 825 
N.E.2d 559 (2005) (Creigle ), that Walczak's statements 
"were sufficiently tied to and in advancement of the 
maintenance of the license to operate the unit. In 
Creigle, there were two independent bases on which the 
defendant's statements to the newspaper were found to 
be protected petitioning activity. One basis was that 
the *106 statements "were sufficiently tied to and in 
advancement or the defendant's petition for benefits 
then under consideration by the Legislature, and, "thus, 

they fall within the ambit of **87 statements made 
'in connection with' legislative proceedings within the 
meaning of G.L. c. 231, § 59H, and constitute protected 
petitioning activity on that basis." /bid. The second basis 
was that the context in which the defendant's statements to 
the newspaper occurred was as a response to the materials 
the plaintiff had earlier provided to the newspaper, and 
the fact that the defendant's statements were "essentially 
mirror images" of statements she had made in an earlier  

governmental investigation of the plaintiff. Ibid. In Cadle 
Co., 448 Mass. at 251, 859 N.E.2d 858, the court 
further emphasized the importance of context when, in 
distinguishing Creigle, it noted that unlike Creigle, in 
Cadle Co., there was "nothing in the record [to] support 
a finding that the [defendant's] challenged statements .„ 
were either a response to statements that [the plaintiff] 
had made to the press or repetitions of statements initially 
made in a governmental proceeding." 

We similarly conclude from the content of the Boston 
Globe articles, particularly the June 22 article, and 
from Walczak's affidavit, which was not challenged by 
the plaintiffs, that the "defendant's statements were not 
unsolicited," but, rather, were responsive. In his affidavit, 
Walczak states that he "understood that representatives 
from the nurses' union were commenting to the media 
on the terminations and that the media was also seeking 
commentary from current . and former officials from the 
very regulatory agencies who were in the process of 
reviewing Carney Hospital's licensing status. As such, I 
felt that it was important that I explain to the media, and 
hence to the general public and the agencies themselves, 
why Carney Hospital took the actions that it did, and 
what our plans were for ensuring the safety and care 
of our patients going forward." The relevant Boston 
Globe articles include statements and perspectives from 
the nurses' representatives that demonstrate that they 
were actively informing reporters about the nurses' side 
of the story, denying any allegations of wrongdoing. 
Harshbarger noted in his affidavit that there was public 
pressure on the agencies to close the unit and withdraw 
its license. Walczak's comments, when viewed in this 
context, qualify as protected petitioning activity because 
the investigation was ongoing, and it is clear that DMH, 

which was regularly on site at the hospital, would be 
paying attention, or at least would have access to these 
articles. If Walczak did not *107 respond, there would 
have been a serious risk that the situation would be 
reported in a manner that did not take into account the 
Steward defendants' perspective. Walczak's statements to 
the Boston Globe were designed to communicate to the 
regulatory agencies that the hospital was taking action to 
avoid losing its license to operate the unit. Even within 
the articles at issue here, professionals in the local health 
care arena, including some former and current officials 
of the reviewing agencies, commented on and evaluated 
Walczak's course of action, commending the serious steps 
he took to address the incidents, and noting DMH's 
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co~roprehensive approach to fixing the problems at the unit
to demonstrate to DMH that the unit should maintain
its license. In short, with respect to tl~e statements to
the Boston Globe, we do not discern a consequential
distinction between the conduct of the Steward defendants
and the Proskauer defendants. Walczak's statements were
made and designed to achieve the sane goal and also

qualify as protected petitioning activity.

9 The affidavit of Michael R. Bertonciui; deputy
general counsel of one of the Steward defendants
during the relevant time period, explained, "The
leadership of [his client] and Carney Hospital believed
that swift and decisive action was necessary to ensure
the safety of patients in the Unit, to respond to
the concerns of tl~e DMH/DCF personnel on the
scene, ~uui to work with anti persuade tl~e relevant
regulatory agencies not Lo suspend Carney Hospital's
license to operate the Unit Vinci not to close Che Unit."
Bertoncini also stated that his client and the hospital
hoped that the hiring of Harshbarger Co conduct
the review and the "corresponding response would
provide clear and convincing evidence and s~ipport
f<>r the position that the Unit sl~oulci not lose its
license to operate, should not be closed (,) and should
be given the opportunity to effect a comprehensive
remedy."

a. Specifically, the parties disagree as to whether

Walezak's stateinenCs in tl~e Boston Globe articles on

May 28, 2011, and June 22, 2011, qualify as protected

petitioning activity. We ec~nclude, as this court did

in Gi!y~~ne v. Cr•ei,~le, 63 Mass.App.Ct. 246, 254, 825

N.E.2d 559 (2005) (Cr•eiKle ), that Walczak's staten7ents

"were sufficiently tied to and in advancement of" the

maintenance of the license to operate tl~e unit. In

Ci~eigle, there were two independe~~t bases on wi~ich the

defendant's statements to the newspaper were found to

be protected petitioning activity. One basis was that

the *106 statements "were sufficienCly tied to aild in

advancement of" the defendant's petition for benefits

then under consideration by the Legislature, and, "thus,

they fall within the ambit of ~*87 statements made

`in connection with' legislative proceedings within the

meaning of G.L. c. 231, ~~' S9H, and constitute protected

petitioning activity on that basis." Ibid. The second basis

was that the context in which the defendant's statements to

the newspaper occurred was as a response to the materials

the plaintiff had earlier provided to the nEwspaper, and

tl~c fact that the defendant's statements were "essenCially

ivirror images" of statements shy hid made in an earlier

governmental investigation of the plaintiff. Ibid. In Cadle
Co., 448 Mass. at 251, &59 N.E.2d $5$, the court
further emphasized the importance of context when, in
disCing~ushing Creig/e, it noted that unlike Crc>igle, in
Cagle Co., there was "nothing in the record [to] support
a finding that the [defendant's] challenged statements ...
were either a response to statements that [tl~e plaintif'fJ

had made to the press ~r repetitions of statements initially
made in a governmental proceeding."

We similarly conclude from tlae content of the Boston

Globe ~rrticles, particularly the June 22 article, and

from Walczak's affidavit, which was not challenged by

the plaintiffs, that the "defendant's statements were not

wlsolicited," hut, rather, were responsive. In his affidavit,

Walczak states that he "uuderst-ood that representatives

from the nurses' union were commenting to the media

on the terminations and that the media was also seeking
commentary from current and former officials from the

very regulatory agencies who were in the process of

reviewing Carney Hospital's licensing status. As such, I

felt that it was important that 1 explain to the media, and

hence to the general public and the agencies themselves,

why Carney Hospital took the actions that it did, and

what our plans were for ensuring the safety and care

of our patients going forward." The relevant Boston

Globe articles include statements and perspectives from

the nurses' representatives that demonstrate that they

were actively informing reporters about the ntu -ses' side

of the story, denying any allegations of wrongdoing.

Harshbarger noted in his affidavit that there was public

pressure on tl~e agencies to close the unit and withdraw

its license. Walczak's comments, when viewed in this

context, qualify as protected petitioning activity because

the investigation was ongoing, and it is clear that DMH,

which was regularly on site at the hospital, would Ue

paying attention, or ~~t least would have access to these

articles. If Walczak did not *107 respand, there would

have been a serious risk that the situation would be

reported in a manner that did not take into account the

Steward. defendants' perspective. Walczak's statements to

the Boston Globe were designed to communicate to the

regulatory agencies that the hospital wits taking action to

avoid losing its license to operate the unit. Even within

the articles at issue here, professionals in the local health

care arena, including some former and. cw~rent officials

of tl~e reviewing ~igencies, commented on and evaluated

Walczak's course of action, commending the serious steps

he took to address the incidents, and noting DMH's
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approval of his actions. Indeed, in Walczak's affidavit, he 
stated that it was his 

"sincere belief that [his] comments 
to the media would reach 
the regulators with the message 
that Carney Hospital had taken 
the incidents very seriously, 
implemented immediate remedial 
action, and developed a plan of 
action, all of which would contribute 
to convincing the agencies that 
patient safety was a priority and that 
the Unit should remain licensed and 
open." 

151 	With the agencies continuously monitoring the 
situation and the unavoidable publicity that developed 
around it, the media essentially became a venue to express 
**88 the perspectives of each side; as such, the Boston 

Globe articles were available to, and likely considered by, 
the regulatory agencies. The judge erred in concluding that 
the statements to the Boston Globe were not protected 
activity on the ground that the Steward defendants, 
both directly and through Harshbarger, "already were 
in communication with the agencies regarding their 
investigation." This conclusion ignored Harshbarger's 
averments regarding those communications. His affidavit 
stated, "At this point, DMH's investigation was ongoing 
and the possibility that the Unit's license to operate would 
be revoked and the Unit would be closed was still not only 
being considered, but highly likely. There was some public 
pressure on the agencies to close the Unit and withdraw 
the necessary license." 

Walczak's statements in the Boston Globe describing 
the actions the hospital had taken----particularly where 
there was ongoing public pressure on the agencies to 
close the unit and to withdraw the hospital's license 
to operate the unit--were important affirmations, as 
they came from the president of the hospital himself 
in support of the urgent goal of influencing DMH 
*108 to preserve the license, and were thus legitimate 
protected activity. Cf. Benoit, 454 Mass. at 153, 908 
N.E.2d 714 (motion judge erred in concluding that 
petitioning activities were not "legitimate"). In attempting 
to reach and educate through the media the opponents 
in the public who had been pressuring the agencies to 
revoke the license, Walczak's statements possessed the  

characteristics of petitioning activity. Contrast Burley v. 
Comets Community Youth Center, Inc.. 75 Mass.App.Ct. 
818, 823--824, 917 N.E.2d 250 (2009) (Burley) (statements 
made to the defendant's employees that the plaintiff was 
banned from a skating rink for inappropriate behavior 
were not protected petitioning activity where there was 
no link shown between the employees and the relevant 
governmental body). 

In context and in totality, Walczak's statements to the 
Boston Globe were in furtherance of the overriding 
strategic mission of bringing to bear upon the regulatory 
decisionmakers the seriousness of the hospital's effort to 
reform the institution. As such, the Steward defendants 
have satisfied their burden of making a threshold showing 
that the plaintiffs' "claims [are] 'based on' [the] petitioning 
activit[y] alone and have no substantial basis other than 

or in addition to [the] petitioning activit[y]." Office 

One, Inc., 437 Mass. at 122, 769 N.E.2d 749, citing 
Duracrctft, 427 Mass. at 167-168, 691 N.E.2d 935. 
Contrast Global NAPS, Inc. v. Verizon New England, 

Inc., 63 Mass.App.Ct. 600, 605, 828 N.E.2d 529 (2005) 
(Global NAPS, Inc.). That the statements in the media 
were not made directly to the regulatory agencies does not 
remove them from protected petitioning activity, given 
that the ultimate audience was those agencies. Walczak's 
statements to the Boston Globe were protected petitioning 
activity because they were made "to influence, inform, 
or at the very least, reach governmental bodies—either 
directly or indirectly" (emphasis added). Corcoran, 452 
Mass. at 862, 898 N.E.2d 831, quoting from Global NAPS, 

Inc., 63 Mass.App.Ct. at 605, 828 N.E.2d 529. 

161 We also conclude that Walczak's statements in the 
Boston Globe articles qualify as protected petitioning 
activity on the alternative basis that they are "essentially 
mirror images" of statements in the report. In essence, the 
plaintiffs argue that in order to qualify as "mirror images," 
the statements in the Boston Globe and the report must 
be identical. The case law, however, indicates that the 
contested **89 statements do not have to be an exact 
match but rather must be only "essentially" mirror images 
of the protected statements. Creigle, 63 Mass.App.Ct. 
at 254, 825 N.E.2d 559. See Burley, 75 Mass.App.Ct. 
at 823, 917 N.E.2d 250. We interpret the qualifier 
"essentially" as requiring only that the statements be close 
to or *109 very similar to the protected statements. 
While the report is significantly more thorough and 
detailed, Walczak's statements maintain the same tone 
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approval of his actions. Indeed, in Walczak's affidavit, he
stated that it was his

"sincere Uelief that [leis] comments
to the media would reach

tl~e regulators with tl~e message
that Carney Hospital lead taken
the incidents very seriously,
implemented immediate remedial
Diction, and developed a plan of
action, all of wllicl~ would contribute

to convincing the agencies that
patient safety was a priority and that

the Unit should remain licensed and
open."

~5) With the agencies continuously monitoring tl~e

situation and the unavoidable publicity that developed

around it, tl~e media essentially became a venue to express
hkgg the perspectives of each side; as such., the Boston

Globe articles were available to, and likely considered by,

the regulatory agencies. The judge erred in concluding that

the sCatements to tha Boston Globe were not protected

activity on the ground Chat the Steward defendants,

both directly and through Harshbarger, "already were

iu comnuiuic~tio» with the agencies regardi~~g their

investigation." This conclusion ignored Harsl~barger's

averments regarding those communications. His affidavit

stated, "At this point, DMH's investigation was ongoing

and tl~e possibility th~it the Unit's license to operate would

he revoked and the Unit would be closed was still not only

being considered, but highly likely. There was some public

pressure on the agencies to close the Unit and withdraw

the necessary license."

Walczak's statements in the Boston Globe describing

the actions the 1~ospiCal had taken ---particularly where

there was ongoing public pressure on the agencies to

close the ~init and to withdraw the hospital's license

to operate the unit --were important affirmations, as

they came fi•om the president of the l~os~aital himself

in support of the urgent goal of influencing DMH

*108 to preserve the license, and were thus legitimate

protected activity. Cf. Ber~ni~, 454 Mass. at 153, 908

N.E.2d 714 (motion judge erred in concluding that
petitioning activities were not "legitimate"). Tn attempting

to reach and educate through the media the opponents

in the puUlic who had been pressw•ing the agencies to

revoke tl~e license, Walczak's statements possessed the

characteristics of petitioning activity. Contrast B~arlcy v.
CorTzets ~;om~nrunixy Youtlr Center, I~~c., 75 Mass.App.Ct.

81.8, $23--824, 9 (7 N.E.2d 250 (2009) (Burley) (statements

made to the defendant's employees that the plaintiff was
banned from a skating rink for inappropriate behavior

were not protected petitioning activity where there was

no ]ink. shown between the employees and the relevant
governmental body).

In context and in totality, Walczak's statements to the
Boston Globe were in furtherance of the overriding
strategic mission of bringing to bear upon the regulatory
decisionmakers tl~e seriousness of the hospital's effort to

reform the institution. As such, the Stew~u•d defendants

have satisfied their burden of making a threshold showing

that tl~e plaintiffs' "claims [are] `based on' [the] petitioning

activity] alone and have no substantial basis other than

or in addition to [the] pcCitioning activit[y]." OfJ'ice

One, lric., 437 Mass. at 122, 7G9 N.E.2d 749, citing

Duracrgft, 427 Mass. at 167--168, 691 N.E.2d 935.

Contrast Global NAP5, Ir~c. e. Verizon Neiv Er~glc~ri~t,

Inc., 63 Mass.App.Ct. 600, 605, 828 N.E.2d 529 (2005)

(Global NAPS, Inc.). That the statements in the. media.

were not made directly to the rcgulatoiy agencies does not

remove them fi•om protected petitioning activity, given

that the ultimate audience was those agencies. Walczak's

statements to the Boston Globe were protected petitioning

activity because they were made "to influence, inforul,

or at the very least, reach goveriunental bodies --either

direcll~% or indirectly" (emphasis added). Corcoran, 452

lviass. at 862, 898 N.E.2d 831., quoting from GlobalNA.PS,

I,ic., (3 Mass.i\pp.Ct. at 605, 828 N.E.2d 529.

~6] We also concl~~de that Walczak's statements in the

Boston Globe articles qualify as protected petitioning

acCivity on tl~~ alternative basis that they are "essentially

mirror images" of statements in the report. In essence, the

plaintiffs argue that in order to qualify as "mirror images,"

the statements in the Boston Globe and the report must

be identical. The case law, however, indicates that the

contested T*89 statements do not have to he an exact

i~~atch but rather must be only "essentially" mirror images

of the protected statements. Creigle, 63 Mass.App.Ct.

at 254, 825 N.E.~d 559. See Burled-, 75 Mass.App.Ct.

at 823, 917 N.E.2d 250. We interpret the qualifier

"essentially" as requiring only that the statements he close

to or *109 very similar to tl~e protected statements.

While ~ the report is significantly more thorough and
detailed, W~lczak's statements maintain the same tone

~:l.a:3i~~ ir. ~ t r~~t~rtt
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and content, summarizing the report to respond succinctly 
and effectively to press inquiries and statements by 
the nurses' representatives. Walczak's statements to the 
Boston Globe convey the content of the report, which 
the hospital commissioned specifically to assure the 
investigating agencies that it was taking the requisite 
action to fix the problem. Taken in context, Walczak's 
repetition of the report's content to the media also 
possessed the characteristics of petitioning activity. See 
Creigle, supra at 253-254, 825 N.E.2d 559. 

b. Our focus now shifts to the plaintiffs, because even 
though we conclude that with respect to the statements to 
the Boston Globe, the plaintiffs' claim was "based on" the 
defendants' protected petitioning activity, the plaintiffs 
have the opportunity to defeat the special motion to 
dismiss the defamation count based on those statements 

by showing, "by a preponderance of the evidence, that ... 
the defendants' petitioning activity [was] devoid of any 
reasonable factual [or legal] support 	and that ... the 
activity caused the plaintiffs actual harm." Office One, 

Inc., 437 Mass. at 123, 769 N.E.2d 749. See Duracraft, 427 
Mass. at 165, 691 N.E.2d 935; Wenger, 451 Mass. at 5, 883 
N.E.2d 262, citing G.L. c. 231, § 59H; Chiulli v. Liberty 

Mut. Ins., Inc., 87 Mass.App.Ct. 229, 233-234, 28 N.E.3d 
482 (2015). See also Baker v. Parsons, 434 Mass. 543, 554--
555, 750 N.E.2d 953 (2001) (Baker ) (to defeat a special 

motion to dismiss defamation claims, the plaintiff had the 
burden of showing "by a preponderance of evidence that 
the defendants lacked any reasonable factual support for 
their petitioning activity"). 

The plaintiffs have failed to show that the defendants' 
petitioning activity, as constituted by the statements to the 

Boston Globe, was devoid of factual or legal support. 10  
"Because the plaintiffs failed to show that the petitioning 
activity in issue was devoid of any reasonable factual 
basis or basis in law, it is not necessary to reach the 
question whether the activity caused the plaintiffs actual 
injury." Office One Inc., 437 Mass, at 124, 769 N .E.2d 749. 
See *110 Creigle, .63 Mass.App.Ct. at 255, 825 N.E.2d 

559. See also Dickey v. Warren. 75 Mass.App.Ct. 585, 
592, 915 N.E.2d 584 (2009). In drafting G.L. c. 231, § 
59H, the "Legislature intended to immunize parties from 
claims 'based on' their petitioning activities," Duracraft, 
427 Mass. at 167, 691 N.E.2d 935, and we conclude 
that the claims in the instant case concerning the Boston 
Globe articles are exactly the type that the Legislature 
had in mind. See Baker, 434 Mass. at 551, 750 N.E.2d  

953 (noting that defamation is the "most popular SLAPP 
cause of action," the court concluded that the "initial 
showing by the defendants that the claims against them 
were based on their petitioning activities **90 alone is 
not defeated by the plaintiffs eonclusory assertion that 
certain statements made by the defendants in petitions 
to government officials constitute defamation" [quotation 
and citation omitted] ). 

10 	The plaintiffs acknowledge that "no such showing 
was made—or attempted" because "they in fact 
supported Steward's advocacy goal: the preservation 
of the Unit's license." We do not agree that this 
explains the plaintiffs silence on this point. While the 
plaintiffs may have had an interest in preservation 
of the license, they did not share the goal of staffing 
the unit with new staff. It was thus incumbent upon 
the plaintiffs to show the absence of factual or 
legal support for the statements they assert were 
defamatory. 

4. The e-niail sent to Carney Hospital staff. We turn now 
to the e-mail that Walczak sent on May 27, 2011, to 
the Carney Hospital staff. In that e-mail, he noted the 
hospital's "rich tradition of providing excellent care to 
our patients," that he had "become aware of the alleged 
incidents where a number of Carney [Hospital] staff have 
not demonstrated this steadfast commitment to patient 
care," "that these individual employees have not been 
acting in the best interest of their patients, the hospital, or 
the community we serve," and that "[a]s a result, I have 
terminated the employment of each of these individuals." 
In his affidavit filed in the litigation below, Walczak avers 
that the e-mail was sent "not only to communicate to 
the hospital employees what was happening, but to give 
assurances to the regulatory agencies who were in the 
process of determining whether Carney Hospital's license 
to operate the Unit should be revoked that the deficiencies 
which has [sic ] been reported on the Unit would not 
continue in that Unit or be tolerated in any other part of 

Carney Hospital." I I  

11 	Walczak's affidavit further states: 

"On May 27, 2011, I 
sent an email to all 
Carney Hospital employees 
reaffirming Carney Hospital's 
commitment to providing the 
best possible care to every 
patient that comes through 

WESILAW 	• 2(718 Thorni;on }Reuters. No claim o original U.S. Government Works. 	 9 

Blanchard v. Steward Carney Hosp., Inc., 89 Mass.App.Ct. 97 (2016}
4._,.. _._..__.. ~___ _.... ___.. ~__.. „_ .._._ _ _._._,.__

46 N.E.3d 79

and content, summarizing the report to respond succinctly
and effectively to press inquiries and statements by
the nurses' representatives. Walczak's statements to the
Boston Globe convey the content of the report, which
the hospital conu~~issioned specifically to assure the
investigating agencies ti~aC it was taking tl~e requisite
action to fix the problem. Taken in context, Walczak's
repetition of the report's conte~lt to tl~e media also
possessed the characteristics of petitioning activity. See
C"i•ci~,>le, s~rpru ax 253- 254, 825 N.E.2d 559.

h. Our focus now shifts to the plaintiffs, because even
tliougll we conclude that with respect to the stateinenGs to
the Boston Globe, the plaintiffs' claim was "based on" the
defenda»ts' protectecj petitioning activity, the plaintiffs
have the opportunity to defeat the special motion to
dismiss the defamation count based ou those statements

by showing, "by a preponderance of the c;viclence, that ...

the defendants' petitioning activity [was] devoid of any
re~asouable factual [or legal] support ... and that ... the
activity caused the plaintiffs actual harm." Office One.

If7c., 437 Mass, at 123, 769 N.E.2d 749. See Durncraft, 427

Mass. at 165, 691 N.E.2d 935; Wenger, 451 Mass. at 5, 883

N.B.2d 262, citing G.L. c. 231, ~ 59H; C'I~.i:~lli i~. Liber•l~~

Mut. li~.r., Inc., 87 Mass.App.Ct. 22), 233--234, 28 N.E.3d

482 (2015). See also I3«/cer ~i~. P~arsor~s, 434 Mass. 543, 554---

555, 750 N.E.2d 953 (2001) (Bak-er) (to deFeat a special

motion to dismiss defamation claims, the plaintiff lead the

burden of showing `"by a preponderance of evidence that

the defendants lacked any reasonable factual support for

their petitioning activity").

The plaintiffs nave failed to show that the defendants'

petitioning activity, as constituted by the stateinez~ts to the

Boston Globe, was devoid of factual or legal support. i ~

`Because the plaintiffs failed to show that the pctitionin~

activity in issue was devoid of any reasonable factual

basis or basis in law, it is not necessary to reach the
question whether the activity caused the plaintiff's actual

injury." O/ficc One I~ac., 437 Mass, at 124, 769 N.E.2d 749.

See '`110 G~c>iglc, .63 Mass.App.Ct. at Z55, 825 N.E.2d

559. See also Dic•Icev v. Warren. 75 Mass.App.Ct. 585,

592, 91S N.E.2d 5$4 (2009). In drafting G.L. c. 231., ti

59'H, the "Legislature intended to immunize parties from

claims `based nn' their petitioning activities," D«racraft,
427 Mass. at 1.67, 691 N.L-'.2d 935, and we conclude

that the claims in the instant case concerning the Boston

Globe articles are exactly the type that the Legislature

had in mind. See Baker, 434 Mass. at 551, 7S0 N.E.2d

953 (noting that defamation is the "most popular SLAPP
cause of action," the court concluded that the "initial
showing by the defendants that the claims against them
were based on their petitioning activities k*90 alone is
not defeated by the plaintifFs conclusory assertion that
certain statements made Uy the defendants in petitions
to government officials constitute defamation" [quotaCion

and citation omitted] ).

~ a The plaintiffs acknowledge that "no such showing
was made---- or aCtempted" because '`they iu fact
supported Steward's advocacy foal: tl~e preservation
off' tha Unit's license." We do not agree that this
explains the plaintiffs silence on this paint. While the
plaintiffs may hive had an interest in preservation
of tl~e license, they did not share the goal of staffing
the unit with new staff. It was thus incumbent upon
the plaintiffs to show the absence offactual or
legal support for the statements Cl~ey assert were
defamatory.

4. Thc~ e-nail sent to Canae~~ Hospital ,stci/f' We turn now

to the e-mail that Walczak sent on May 27, 2011, to

the Carney Hospital staff. In that e-mail, he noted the

hospital's "rich tradition of providing excellent care to

our patients," that he had "become aware of the alleged

incidents where a dumber of Carney [Hospital) staff have

not demonstrated this steadfast commitment to patient

care," "that these individual employees have not. Ueen

acting in the best interest of their patients, the hospital, or

tl~e community we serve," and that "[a]s a result, I have

terminated. the einployia~ent of each of these individuals."

In his affidavit filed in the IiCigation below, Walczak avers

that the e-mail was sent "not only to communicate to

the hospital employees what was happening, but to give

assurances to the regulatory agencies who were in the

process of determining whether C~~rney Hospital's license

to operate the Unit should be revoked that the deficiencies

which has [sic' ]been reported on the Unit would not

continue in that Unit or be tolerated in any other part of

Carney Hospital." i ~

~ 1 Walcz~k's affidavit f~~rther states:

'<On May 27, 2011. I
sent an email to all
Carney Hospital employees
reaPPirming Carney HospiCaPs
comi~litment Co providing the
best possible care Yo every
patient that comes through
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the doors and explaining the 
reasons why I.  decided to 
terminate the employment of 
individuals who, in my view, 
had not lived up to that 
standard." 

Regarding whether the e-mail could qualify as petitioning 
activity, the Superior Court judge ruled: "With respect to 
the email which Walczak sent to the internal employees 
of Carney Hospital, this communication cannot be 
considered petitioning activity protected by G.L. c. 231, § 
59H. The Steward Defendants. *111 have not shown how 

the statements in the email, communicated only to Carney,  

Hospital employees, were intended to influence, inform, or 

reach, directly or indirectly, governmental agencies. See 
Global NAPS, Inc., 63 Mass.App.Ct. at 605, 828 N.E.2d 
529." (Emphasis added.) 

[71 During the hearing on the anti-SLAPP motion to 
dismiss, the judge appropriately indicated that she could 
"look at the[ ] affidavits." There was no allegation or 
averment in Walczak's affidavit, or in any of the other 
affidavits presented to the judge, that the e-mail sent to 
the Carney Hospital staff was provided to the regulators, 
or that the regulators were told about it. That the e-mail 
may have been part of an over-all strategy to address 
the conditions in the unit in the hope of influencing 
the regulators is not sufficient to qualify as petitioning 
activity where there is no evidence in the record that 
the e-mail was transmitted to the regulators or that they 
were informed of that communication. In sum, we cannot 
say that the judge erred in her determination that the 
Steward defendants had "not shown [that] the statements 
in the email, communicated only to Carney Hospital 

employees," qualified as protected petitioning activity. 12 
Compare Burley, 75 Mass.App.Ct. at 823, 917 N.E.2d 250 
(moving party failed to show that statements to employees 
were made "in conjunction with its protected petitioning 
activity"). 

12 	Having determined that the Steward defendants have 
not satisfied the first prong of the two-part test, we 
need not address the second prong regarding proof of 
factual or legal support. 

Conclusion. The order of the Superior Court is reversed 

insofar as it denied the **91 Steward defendants' special 
motion to dismiss count 3 of the plaintiffs' complaint  

(defamation) as to Walczak's statements to the Boston 
14 Globe. In all other respects the order is affirmed. 13  

13 	See Wenger, 451 Mass. at 2, 9, 883 N.E.2d 262 
(denying a special motion to dismiss with respect to 
a G.L. c. 93A claim and allowing the special motion 
to dismiss as to malicious prosecution and abuse of 
process claims). Under the circumstances here, where 
the e-mail and statements to the Globe were distinct 
actions clearly set forth in the defamation count 
and could readily have been the subject of separate 
counts, the complaint differs from that presented in 
Ehrlich, 74 Mass.App.Ct. at 534, 908 N.E.2d 797, 
where such delineation was absent. But see Burley, 75 
Mass.App.Ct. at 82 E-824, 917 N.E.2d 250. 

14 	As count 3 survives in part, the Steward defendants' 
motion for attorney's fees and costs pursuant to the 
anti-SLAPP statute is denied. 

So ordered. 

*112 SULLIVAN, J. (concurring in the result). 
The motion judge denied the special motion to dismiss 
the plaintiffs' defamation claim against the Steward 

defendants I  because, in her judgment, the defendants 
failed to meet their burden to show that the count for 
defamation was based solely on petitioning activity. See 
Duracralt Corp. i'. Holmes Prods. Corp., 427 Mass. 156, 
167, 691 N.E.2d 935 (1998) (Duracraft ) (moving party 
must make a threshold showing that the complaint is 
based on petitioning activity "alone"). Because the judge 
did not make a clear error of law or judgment in declining 
to dismiss the defamation claim with respect to the e-
mail, I agree that the special motion to dismiss must be 
denied as to the e-mail. I do not agree that the statements 
made to the Boston Globe constituted solely petitioning 
activity. However, based on the "mirror image" doctrine, 
I also must agree that the statements to the Boston 
Globe are petitioning activity. I write separately to 
emphasize material differences in the reasons for which 
I arrive at these conclusions, reasons which impact both 
the standard of review of decisions on "anti-SLAPP" 
motions and the scope of protection afforded litigants in 
the Commonwealth under the First Amendment to the 
United States Constitution. 
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the doors and explaining the
reasons why I decided to
terminate the employment of
individuals wl~o, in my view,
had not lived up to that
standard."

Regarding whether the e-mail could qualify as peCitioning
activity, the Superior Court judge ruled: "With respect to
the email which Walczak sent to the internal employees
of Carney Hospital, this communication camlot be
considered petitioning activity protected by G.L. c. 231, §
59H. The Stei~~ard De%er~~l~~nts ~l11 have fiat sl~xoi~~n l~~oiv

the stc~tef~~~~ent.r in the e1~~ni/, cnr~~2f~az~nicated only to Carney
~Ins•~~itcr! ernplo~~ees, were in~e~ided to infhrence, inform, or
~•eacla, direct[p or indirectly, gni~ernmental agerzcie,s. See
Global NAPS, /nc:., 63 Mass.App.Ct. at 605, 828 N.E.2d
529." (Emphasis added..)

[7~ D~iring the hearing on the anti-SLAPP motion to
dismiss, the judge appropriately indicated that she could

"look at tllc[ J affidavits." There was no allegation or

averment in Walcz~k's afi'idavit, or• in any of the other
affidavits presented to the judge, that the e-mail sent to

the Carney Hospital stiff was provided to the regulators,

or that the regulators were told about it. That the e-mail

may have been part of an over-all strategy to address

the conditions its the Linit in the hope of influencing

the regulators is not sufficient to qualify as peCitioning

~ctiviCy where there is no evidence in tl~e record that

the e-mail was transmitted to the regulators or that they

were informed of that communication. In sum, we cannot

say that the judge erred in her determination that the

Steward defendants lead "~1ot shown [that] the statements

in the email, communicated only to Carney Hospital

employees," qualified as protected petitioning activity, 12
Compare Burle~~, 75 Mass.App.Ct. ax 823, 917 N.E.2d 250

(moving party failed to show that statements Co c~nployces

were made "in conjunction with its protcct~d petitioning

activity").

12 Having determined that tl~e Steward defendants have
not s~eisfieci the Cirst prom of the two-part'. test, we
need not address the second prong regarding proof of
factua(or legal support.

Coi~clirsinr~. The order of the Superior Court is reversed

insofar as it denied the "x'91 Steward defendants' special

motion to dismiss count 3 of the plaintiffs' complaint

(defamation) as to Walczak's statements to the Boston

Globe. In all other respects tl~e order is affirmed. ~-~ ' 14

i ~ See Wenger, 451 Mass. at 2, 9, 883 N.E.2d 262
(denyi~~g a special motion to dismiss with resj~ect to
a G.L. c. 93A claim. and allowing the special motion
to dismiss as to malicious prosecution and abuse of
process claims). Under the circumstances here, where
the e-mail and statements to the Globe were distinct
actions clearly set forth in the defamation count
and could Beadily have been the subject of separate
counCs, the complai~~t differs from that prese~~ted in
Ehrlich, 74 Mass.Anp.Ct. at 534, 908 N.F.2d 7~7,
where s~~ch delineation was absent. But see Bu~rlev, 75
Mass.App.Ct. at 831-824, 91.7 N.E.2d 250.

14 As count 3 survives in part, the SCeward defendants'
motion for attorney's fees and costs pursuant to the
anti-SLAPP statute is denied.

So ordered.

' 112 SULLIVAN, J. (concurring in tl~e restilt).

The motion judge denied the special motion to dismiss

the plaintiffs' defamation claim against t11e Steward

defendants ~ Uecause, in her judgment, the defe~idants

failed to meet their burden to show that the count for
defamation was based ,solel~~ an petitioning activity. See

Dur•acr~ f t C'vi•p. i~. Knlmes .Prods. Corp., 427 IVlass. 156,

167, 691 N.I;.2d 935 (1998) (Duracrc~~t) (moving party

must make a thrashold showing that the complaint is

based on petitioning activity "alone"). Because the judge

did not make a clear error of law or judgment in declining

to dismiss the defamation claim with respect to the e-

mail, Iagree that the special motion to dismiss must be

denied as to the e-mail. I do not agree t11at the statements

made to the Boston Globe constituted snlelr petitioning

activity. However, based on the "mirror image" doctrine,

I also must agree that the statements to the Boston

Globe are petitioning activity. I write se}~arately to

emphasize material differences in the reasons for which

I arrive at these conclusions, reasons which impact both

the standard of review of decisions on "anti-SLAPP"

motions and the scope of protection afforded litigants in

the Commonwealth under the First Amendment to the
United States Constitution.

__ _

ADDENDUM 23

Massachusetts Appeals Court      Case: 2018-P-0498      Filed: 5/25/2018 3:52:08 PM



Blanchard v. Steward Carney Hosp., Inc., 89 Mass.App.Ct. 97 (2016) 

46 N.E.3d 79 

Steward Carney Hospital, Inc. (Carney Hospital or 

hospital); Steward Hospital Holdings, LLC; Steward 

Health Care System, LLC; and William Walczak. 

Standard of review. A threshold question is the proper 

application of the standard of review. We review the 

motion judge's decision for an abuse of discretion. See 

Kobrin v. Gastfriend, 443 Mass. 327, 330.-331, 821 N.E.2d 

60 (2005) (Kobrin ); Marabelh»). Boston Bark Corp., 463 

Mass. 394, 397, 974 N.E.2d 636 (2012) (Marabello ). 2  

Whether the appellate courts have functionally conducted 

(or should conduct) a "fresh and independent evaluation" 

of anti-SLAPP motions to dismiss, albeit under the 

umbrella of the abuse of discretion standard, is a 

different question, one left largely unanswered by existing 

precedent. See ante at 103, 46 N.E.3d at 85. To be sure, 

an appellate court reviews errors of law de novo, and 

an error of law is an abuse of discretion. See Kal)rin, 

supra at 330-331, 821 N.E.2d 60; Marabello, supra at 397, 

974 N.E.2d 636. With some frequency the existence of 

petitioning activity **92 has been decided as a matter of 

law on the basis of the complaint. 3  See Fabre v. Walton, 

436 Mass. 517, 522-523, 781 N.E.2d 780 (2002); Office 

One, *113 Inc. v. Lopez, 437 Mass. 113, 122-123, 769 

N.E.2d 749 (2002) (Office One, Inc.); Wenger v. Aceto, 

451 Mass. I, 5, 883 N.E.2d 262 (2008) ( Wenger); North 

Am. Expositions Co. Ltd. Partnership v. Corcoran, 452 

Mass. 852, 864-865, 898 N.E.2d 831 (2009) ( Corcoran ). 

Where the pertinent allegations suggest that there may be 

both petitioning activity and nonpetitioning activity, the 

motion must be denied. See Garahedian v. Westland, 59 

Mass.App.Ct. 427, 432, 796 N.E.2d 439 (2003); Ehrlich 

v. Stern. 74 Mass.App.Ct. 531, 536-537, 908 N.E.2d 797 

(2009) (Ehrlich ); Burley v. Comets Community Youth 

Center, Inc., 75 Mass.App.Ct. 818, 821-822, 917 N.E.2d 

250 (2009) (Burley). 

2 
	

See also Office One, Inc. v. Lopez, 437 Mass. 113, 

121, 769 N.E.2d 749 (2002) (Office One, Inc.); Odle 

Co. v. Schlichimmm, 448 Mass. 242, 250, 859 N.E.2d 

858 (2007) ( Cadle ); Hanover v. New England Regional 

Council of Carpenters. 467 Mass. 587, 595, 6 N.E.3d 

522 (2014). 

3 
	

For example, where a complaint is based solely on 

the filing of a police report, the special motion to 

dismiss has been allowed as a matter of law. See Benoit 

v. Frederickson, 454 Mass. 148, 153, 908 N.E.2d 

714 (2009); Keegan v. Pellerin, 76 Mass.App.Ct. 186, 

190. 920 N.E.2d 888 (2010). See also McLarnon v.  

Jokisch, 431 Mass. 343, 347, 727 N.E.2d 813 (2000) 

(application for an abuse prevention order). The 

cases cited ante at 103, 46 N.E.3d at 85 arose as a 

question of law based on a review of the complaint. 

The sole exception is North Am. .Expositkm Co. Ltd. 

Partnership v. Corcoran, 452 Mass. 852, 854 & n. 5, 

898 N.E.2d. 831 (2009), where the court supplemented 

its review of the allegations of the complaint, but 

with uncontested evidence only. This case arises in a 

different posture. 

In this case, we also have the moving parties' affidavits. 

How must those affidavits be treated? The answer lies 

in the hornbook principle, as applicable in anti-SLAPP 

suits as in other areas of the law, that the judge may 

look to the entire record and is not required to credit a 

defendant's affidavit. See Cadle Co. v. Schlichimann, 448 

Mass. 242, 250-251, 859 N.E.2d 858 (2007) (Cadle ). In 

the context of an anti-SLAPP motion, this means that the 

judge is not required to accept at face value either party's 

"self-serving characterization" of conduct as petitioning 

or nonpetitioning activity. See ibid. (holding that the judge 

was permitted to determine as a factual matter that the 

defendant had failed to meet his burden to show that the 

purpose in setting up a litigation Web site was petitioning 

rather than commercial). 4  In my view, this determination 

on appeal falls under the more deferential standard of 

review for abuse of discretion, id. at 250, 859 N.E.2d 858, 

that is, whether the motion judge *114 made "a clear 

error of judgment in weighing the factors relevant to the 

decision, ... such that the decision [fell] outside the range 

of reasonable alternatives." L. L. v. Commonwealth, 470 

Mass. 169, 185 n. 27, 20 N.E.3d 930 (2014) (quotation and 

citation omitted). 

4 
	

Alternatively, there is the approach taken in Benoit 

v. Frederickson, 454 Mass. at 154 n. 7, 908 N.E.2d 

714. In Benoit, the court cautioned against fact 

finding on the second prong of the two-part test. 

This caution makes sense in the context of ensuring 

that the applicable standard--whether the petitioning 

activity is utterly devoid of reasonable factual support 

or an arguable basis in law-is not usurped by a 

shadow trial on the merits on a motion to dismiss. 

The interest at stake in the first prong of the test 

-determining whether a defendant has met his 

burden of proving that his statements were solely for 

petitioning purposes-is a different one. However, 

even if a factual dispute were found to exist on the first 

prong, under the Benoit approach, the dispute itself 

would be the basis for denying the motion, because 
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Steward Carney Hospital, lna (Carney Hospital or

hospital); Steward Hospital Holdings, LLC; Steward

Health Care System, LLC; and William Walczak.

Stancturcf of revie~~~. A threshold question is the proper

application of the standard of review. We review the

notion judge's decision for an abuse of discretion. See

Kohrin v. Gastfrienc% 443 Mass. 327, 330--331, 821 N.F.2d

6U (ZOUS) (Kobrr~~ ); .ti~crr~abelln v. Boston Bar/c Corp., 463

Mass. 394, 397, 974 N.E.2c~ 636 (2012) (Marr~bello ). ~

Whether the ap~aellate courts'havE functionally conducted

(or si~ould conduct) a "fresh and independent evaluation"

of anti-SLAPP motions Co dismiss, albeit cinder the

umbrella of the abuse of cliscrEtion standard, is a

different question, one left largely unanswered by existing

precedent. Sce ante at 103, 46 N.E.3d at 85, To be sure,

an appellate cotu~t reviews errors of l~~w de novo, and

an error of law is an abuse of discretion. See Kobrrn,

,su~~ra at 330.-_331, 821 N.~E.2d 60; Murcrhello, supra at 397,

974 N.E.2d 636. With some frequency the existence of

petitioning activity **92 has been decided as a matter of

law on the basis of the complaint. 3 See Fn~bre v. Walton,

436 Mass. 517, 522-523, 781 N.E2d 780 (2002); Office

Orae, :"113. Inc'. i~. Lope, 437 Mass. 113. 122-...123, 769

N.E.2d 749 (2002) (Office O~~e, Inc.); Wenger i~. Aceto,

451 Mass. I, 5, 883 N.E.2d 262 (2008) (Wenger); North

Am. E.~~positrorrs Co. Ltd. P~rrtnership v. Coi•corarr, 452

Mass. 852, 864..-.865. 898 N.E.2d 831 (2009) (Corcoran ).

Where the pertinent allegations suggest that tl~erc may be

both petitioning activity and nonpctitioning activity, the

motion must be denied. Sce Garabedran i~. Westla~icl, 59

Mass.App.Ct. 427, 432, 796 N.E.2d 43) (2003); EJn•lich

v. Stern, 74 Mass.App.Ct. 531, 536-537, 908 N.E.2d 797

(2009) (Ehr•lic/a ); Burle~~ v. C'onrets Connnr~nrt~- Yvuth

Cc~nler•, Inc., 75 Mass.App.Ct. 81.8, 821---822, 917 N.E,2d

250 (2009) (Burley ).

2 See also Q%%ice One, /nc. it Lopez, 437 Muss. I13,

121.76) N.E.2d 749 (2002) (Office O~~e, Inc.); Ladle

Cn. v. Sc%lich~rntriu~, 448 Mass. 242, 250, 8S9 N.E.2d

858 (2007) (Ladle ); Flm~iover v. Neic 1;~lgkrrad Regia~a/

C`ouncrl of Carpeitders. 467 Mass. SR7, 595, 6 N.E.3d

X22 (2014).

3 For example, where a complaint is based solely on

the filing of a police report, the special motion to

dismiss has been allowed as a matter of law. See Benoit

r. l~i~ederrcicson, 454 Mass. 148, 153, 908 N.E.2ci

714 (2009); Keegan v. Ptrller•iri, 76 Mrxss.Ap~.Ct. 186,

190. 920 N.E.2d 888 (2010). See also McLar~~oi1 v.

Jolciscl~, A31 M1ss. 343, 347, 727 N.I^;.2d 81.3 (2000)

(application for an abuse prevention order). The

cases cited unte at 103, 46 N.E.3d at 85 arose as a

question of law Uased on a review of the complaint.

The sole exception is North Am. F'xposition C,'n. I td.

Prn•u~cr,rlrip r•. Corcoran, 452 Mass. 852, 854 & n. 5,

898 N.E.2d 831 (2009), where die court suppLement~ed

its review cif the allegations of the complaint, buC

with uncontested evidence only. This case arises in a

different posture.

1n this case, we also have the moving parties' affidavits.

How must those affidavits be treated? The answer lies

in the hornbook principle, as applicable in anti-SLAPP

suits as in other areas of the law, that the judge may

look to the entire record and is not. required to credit a

defendant's ~iffidavit. See Ladle Cn. i~. Schlichtn~~rtr~n, 448

Mass. 242, 250--251, 859 N.E.2d 858 (2007) (Cradle ), In

the context of ail anti-SLAPP motion, tliis means that the

judge is not required to accept at face value either party's

"self-serving characterization" of conduct as petitioning

or nonpetiCioning activity. See ibid. (holding that the judge

was permitted to determine as a factual natter that the

defendant had failed to meet his bw•den to show that the

purpose in scCting up a litigation Web site was petitioning

rather than commercial). 4 In my view, this determination

on appeal falls under the more deferential standard of

review for abuse of discretion, id. at 25U, 859 N.E.2d 858,

that is, whether the motio» judge *1l4 Made "a clear

error of judgment. in weighing the factors relevant to the

decision, ... such that the decision [fell] outside the range

of reasonable alte~•natives." L.G. i~. C'orramorzrvealth, 470

Mass. 1(9, 185 n. 27, 20 N,E.3d 930 (2014) (quotation and

citation omitted).

4 Alternatively, there is the approach taken in Berrnii

v. 1~`rcdericicson, 454 Mass. at t5G n. 7, 908 N.t3.2d

714. In Benoit, the court cautioned against fact

finding a1 the second pronb of the two-part Lest.

This caution makes sense in the context of ensuring

Chat the applicable standard- -whether the petitioning

activity is utterly devoid of reasonable factual support

or an arguable basis in law----is not usurped by a

shadow trial on the merits on a motion to dismiss.

The interest at stake in the first prang of the test

-determining whether a defenc9ant has met his

burden of proving that leis statements were solely for

petiCioning purposes---is a different one. However,

even if a factual dispute were found to exist on the first

prong, under the Benoit approach, tl~e disp~ite itself

would be the basis for denying the motion, because
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the existence of the dispute means that the defendants 
have not met their burden to show that their conduct 
was solely for a petitioning purpose. 

The defamation claim. Turning to the defamation claim, 
the complaint alleges and Walczak's affidavit confirms 
that he sent an e-mail to all Carney Hospital employees. 
The e-mail contained a stern warning about patient 
care, hospital standards, **93 and his reasons for the 
mass termination. There was no allegation or averment 
in this or any other affidavit that the e-mail was 
provided to the regulators, or that the regulators were 
told about it. The judge concluded that the Steward 
defendants "have not shown how the statements in the 
email, communicated only to Carney Hospital employees, 
were intended to influence, inform, or reach, directly 
or indirectly, governmental agencies.... The statements 
cannot be considered petitioning activity merely because 
they communicated to the Hospital staff what remedial 
action the Hospital was taking as a response to a 
regulatory agency investigation." 

The judge did not abuse her discretion. As a matter of 
law, the hospital's decision to terminate the employment 
of all employees in the adolescent psychiatric unit (unit) 
was conduct, not speech, and is not entitled to the 
protection of the anti-SLAPP statute. See Marabello, 463 
Mass. at 398-400, 974 N.E.2d 636. The fact that the 
hospital explained its actions to its employees does not 
transform conduct into petitioning activity. A "tangential 
statement[ ]" that "concerns a topic that has attracted 
governmental attention ... does not give that statement 
the character contemplated by the statute." Global NAPS, 

Inc. v. Verizon New England, Inc., 63 Mass.A.pp.Ct. 600, 
605, 607, 828 N.E.2d 529 (2005). That the e-mail may have 
been part of an over-all strategy to address the conditions 
in the unit and thereby avoid the wrath of the regulators 
is not enough. "[A]n over-broad construction of the anti-
SLAPP statute would compromise the nonmoving party's 
right to petition—the same right the statute was enacted 

to protect." Kobrin, 443 Mass. at 335, 821 N.E.2d 60. 5  

5 	It is particularly important to note that the e-mail 
went further than the report prepared by Attorney 
Scott Harshbarger and could be read to suggest that 
the fired employees were responsible for the incidents 
leading to the investigation. It is these statements in 
particular which the plaintiffs allege were defamatory. 

It is not clear from the judge's decision whether she did 
not credit Walczak's affidavit or whether, even if she  

accepted it at *115 face value, she found the affidavit 
was insufficient to show that petitioning activity was the 
sole basis for the e-mail, or both. See Wenger, 451 Mass. 
at 5, 883 -N.E.2d 262, quoting from Duracraft, 427 Mass. 
at 167-168, 691 • N.E.2d 935 (movant must show that 
the claim "[is] based on 'petitioning activities alone and 
ha[s] no substantial basis other than or in addition to the 
petitioning activities' "). The judge's decision is properly 
sustained on either basis. 

First, for the reasons stated above, the judge did not 
abuse her discretion to the extent that she declined to 
credit Walczak's affidavit. See Cadle, 448 Mass. at 250, 

859 N.E.2d 858. The judge considered the affidavit 6  and 
found it unpersuasive in light of the complete absence of 
any evidence that the e-mail was sent to the regulators. 
In this factual context, the judge did not engage in a 
clear error in judgment in concluding that the affidavit, 
crafted after the fact for purposes of supporting the 
special motion, failed to sustain the defendants' burden 
to show that Walczak engaged in petitioning activity. 
The statements in the affidavit concerning the defendants' 
motives and beliefs are not relevant. "We care not whether 
a defendant seeking dismissal under the anti-SLAPP 
statute is 'sincere' in his or her statements; rather, our 
only concern, as **94 required by the statute, is that 
the person be truly 'petitioning' the government in the 
constitutional sense." Kobrin, 443 Mass. at 338 n. 14, 821 
N.E.2d 60. 

The affidavits were discussed at length in the motion 
hearing, and the judge stated on the record her 
intention to consider them. 

Second, even if the judge were to give weight to Walczak's 
statement that he hoped to influence the regulators (which 

she clearly did not in view of the lack of any indication 
that the regulators knew of the e-mail's existence), or to 
simply accept the statements at face value, Walczak also 
stated that he "sent this email ... to communicate to the 

hospital employees what was happening." 7  On its face, 

the e-mail served patient care and labor relations purposes 
separate and independent of any claimed attempt *116 
to influence regulators. The anti-SLAPP statute protects 
a narrow range of conduct based solely and exclusively 
on petitioning activity. See Ehrlich, 74 Mass.App.Ct. 
at 536-537, 908 N.E.2d 797. See also Duracraft, 427 
Mass. at 167-168, 691 N.E.2d 935. Even if one were 
to accept the defendants' view that the e-mail must be 
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Che existence of the dispute means that Che defendants
have not met their burden to show that their conduct
was solely for a petitioning purpose.

Tl~r~e cfefcu~lcrtion clanr~. Ttu~ning to the defamation elaiin,
the complaint alleges and Walczak's affidavit confirms
that he sent ~n e-mail to all Carney F~Iospital employees.
The e-mail contained a stern warning about patient
care, hospital standards, *x93 and leis reasons for the
mass termination. There was uo allegation or averment
in this or any other affidavit that the e-mail was
provided to the regulators, or that- tl~e regulators were
told about it. The ,judge concluded that the Steward
defendants "have not shown how the statements iu Clue
email, communicated only to Carney Hospital employees,

were intended to influence, inform, or reach, directly

or indirectly, governme~ltal agencies.... Tl~e statements
cannot be considered petitioning activity merely because

they comn~uilicated to tl~e Hospital staff what remedi~il

action the Hospital was taking as a response to a
regulatory agency investigation,"

The judge did not abuse her discretion. As a matter of

law, the hos}~ital's decision to terminate the employment

of all employees in the adolescent psychiatric unit (unit)

was cond~ict, not speech, and is not entitled to the
protection of the anti-SLAPP statute. See Marahc~(lo, 463

Mass. ~t 398 -400, 974 N.E.2d 636. The fact that the
hospital explained its actions to its cmployeEs does not

transform conduct into petitioning activity. A "tangential

statement[ ]" that "concerns a topic that has attracted
governmental attention ... does not give that stateuzent

the character contemplated by the statute." Global NAPxS,

Inc. v. Verizon Neon F_nglcn~~d, hie., 63 Mass.A~p,Ct. 600,

605, 607, 828 N.E.2d 52I (2005). That the e-nail nay have

been part of ~n over-all strategy to address the conditions

in the unit and thereby avoid the wrath of the regulators

is not enough. "[A]n over-Uroad construction of the anti-

SLAPAstatute would conlpron~ise the nonmoving party's

righC to petition --the sane right the statute was enacted

to protect." Kobrirr, 443 Mass. at 335, 821 N.E.2d 6U. 5

5 It is particularly important to note that the e-mail
went further than the report prepared by Attorney
Scott Harsl~bar~er and could be read to suggest that
Che fired employees were responsible for the incidents
leading to the iuvesti~ation. It is these statements in
particular which the plaintiffs allege were defamatory.

!t is plot clear from the judge's decision whether slle did

not credit Walczak's affidavit or whether, even if she

accepted it at *l15 face val~~e, she found the affidavit
was insufficient to show that petitioning activity was the
sale basis for the e-mail, or both. See Wenger, 451 Mass,

at 5, 883 N.E.2d 262, quoting from Dr.rracraft, 427 Mass.
at 1.67---168, 691. N.E.2d 935 (movant must show that
the claim "[is] based on `petitioning activities alone and
lia[s] no substantial. Uasis other than or in addition to the
petitioning activities' "). Tl~e judge's decision is properly
sustained on either basis.

First, for the reasons stated above, the judge did not

abuse her discretion to the extent that she declined to
credit. Walczak's affidavit. See Cadle, 448 Mass. at 250,

859 N.T.2d $58. The judge considered the affidavit ~' and

found it unpersuasive in light of the complete absence of

any evidence that the e-mail was sent to the regulators.

1n this factual context, the judge did not engage in a

clear error in judgment in concluding that tl~e affidavit,

crafted after the fact for purposes of supporting the
special motion, f~iiled to sustain the defendants' burden

to show that Walczak engaged in petitioning activity.

The statements in the affidavit concerning the defendants'

motives and beliefs are not relevant. "We care not whetl~e~•

a defendant seeking dismissal under the anti-SLAPP

statute is `sincere' in his or her statements; rather, our

only concern, as **94 required by tl~e statute, is that

tl~e person be truly `petitioning' the government in the
constitution~il sense." Ki~bt•irt, 443 Mass. at 338 n. ]4, 821

N.E.2d CO.

The affidavits were discussed at length in the motion
hearing, and the judge scaled on the record her
intention to consider them.

Second, even if tl~e judge were to give weight to Walczak's

statement that he hoped to influence tl~e regulators (which

she clearly did not in view of the lack of any indication

that the regulators knew of the e-mail's existence), or to

simply accept the statements at face value, Walczak also

stated that he "sent this email ... to com~ntmicate to the

hospital employees what was Happening." ~ On its face,

tl~e e-mail served patient care and labor relations purposes

separate and. independent of any claimed attempt *l l6

to influence regulators. The anti-SLAPP statute protects

a narrow range of conduct based solely and exclusively

on petitioning activity. See Ehrlich, 74 Mass.App.Ct.
at 53Fi~~~-537, 908 N.E.2d 797. See also Duracr«Jt, 427

Mass. at 167--168, 691 N.E.2d 935. Even if one were

to accept the def'ei~dants' view that tl~e e-mail must be

t s".' _, 11. ,_ C >~ti~ < <,~ 4<z>. ~ ~1

ADDENDUM 25

Massachusetts Appeals Court      Case: 2018-P-0498      Filed: 5/25/2018 3:52:08 PM



Blanchard v. Steward Carney Hosp., Inc., 89 Mass.App.Ct. 97 (2016) 

46 N.E.3d 79 

viewed as petitioning activity as a matter of law (which 
both the majority and I do not), the e-mail also served 
nonpetitioning purposes. Thus, the plaintiffs' complaint 
"[did] not concern solely the defendants' pursuit of legal 
rights." Ayasli v. Armstrong, 56 Mass.App.Ct. 740, 748, 
780 N.E.2d 926 (2002), quoting from Bell v. Mazza, 394 
Mass. 176, 183, 474 N.E.2d 1111 (1985). 

7 	In his affidavit, Walczak stated that he sent the e-mail 

for the purpose of 

"reaffirming Carney Hospitals commitment to 

providing the best possible care to every patient 

that comes through the doors and explaining the 

reasons why I decided to terminate the employment 

of individuals ;rho, in my view, had not lived up to that 

standard. I sent this email not only to communicate 

to the hospital employees what was happening, but 

to give assurances to the regulatory agencies who 

were in the process of determining whether Carney 

Hospital's license to operate the Unit should be 

revoked that the deficiencies which has [sic ] been 

reported on the Unit would not continue in that 

Unit or he tolerated in any other part of Carney 

Hospital" (emphasis added). 

For this reason above all others, the judge also correctly 
ruled as a matter of law that the motion should be denied. 
It bears remembering that the "sole purpose" doctrine 
came about as a judicial gloss-----a gloss designed to save 

the statute from constitutional infirmity. 8  In Duracraft, 

427 Mass. at 167, 691 N.E.2d 935, the Supreme Judicial 
Court "adopt[ed] a construction of [the words] 'based on' 
that would exclude motions brought against meritorious 
claims with a substantial basis other than or in addition 

to the petitioning activities implicated" (emphasis added). 
By limiting anti-SLAPP motions to those cases where the 
only basis for the plaintiffs' complaint is the defendants' 
nonfrivolous petitioning activity, the court resolved the 
"conundrum [that had] troubled judges and bedeviled 
the statute's application"--that is, how to protect the 
defendants' right to petition the government, provided 
the petition is not a sham, while at the same time also 
protecting an adverse party's right to petition. Id. at 166--
167, 691 N.E.2d 935. Sec Kobrin, 443 Mass, at 335, 821 

N.E.2d 60. 

8 	The cases emphasizing the importance of the "sole 
purpose" test are legion. See, e.g., Faire v. Walton, 

436 Mass. at 524, 781 N.E.2d 780; Office One, Inc., 

437 Mass. at 122, 769 N.E.2d 749; Cadle, 448 Mass. 

at 250, 859 N.E.2d 858; Wenger, 451 Mass. at 5, 883 

N.E.2d 262; Fiisto/o v. Hollander, 455 Mass. 861, 865, 

920 N.E.2d 837 (2010); Ehrlich, 74 Mass.App.Ct. at 
536-537, 908 N.E.2d 797. 

The statements attributed to Walczak in the newspaper 
articles suffer from precisely the same defects as the 
e-mail. The judge found the statements to the Boston 
Globe to be tangential, "particularly when the defendants 
already were in communication **95 with the agencies." 
In addition, the Walczak affidavit states that his 
comments to the Globe were an appeal to the public, 
an understandable purpose in light of the potential 
impact of the allegations on the confidence of patients, 
donors, insurers, and *117 business partners, but still 

a nonpetitioning purpose. 9  On its face, the Walczak 
affidavit demonstrates that the statements to the press 

encompass substantial nonpetitioning purposes. 10  

9 	In his affidavit, Walczak stated that he spoke to the 

newspaper because "I felt that it was important that 

I explain to the media, and hence to the general public 

and the agencies themselves, why Carney Hospital 

took the actions that it did, and what our plans were 

for ensuring the safety and care of our patients going 

forward" (emphasis added). 

10 	In this regard, there is a "consequential distinction" 

between Harshbarger and his law firm (Proskauer 

defendants) and the Steward defendants. See ante 

at 105, 46 N.E.3d at 86. The Proskauer defendants 
were hired to assist in influencing the regulators. 

The Steward defendants had safety, labor relations, 
institutional, and commercial interests apart from the 

regulatory proceedings. 

It matters not that the statements to the press (like the e-
mail) may have been part of an over-all strategic mission 
to influence regulators. See ante at 105, 46 N.E.3d at 88. 
Nor does it matter, for First Amendment purposes, that 
a single act—the statements to the Globe—may arguably 
serve both petitioning and nonpetitioning purposes. If the 
conduct complained of serves a substantial nonpetitioning 
purpose (such as persuading patients, future patients, 
donors, future donors, insurers, and the public at large 
of the quality of patient care), the complaint must go 
forward. Otherwise, the scope of the anti-SLAPP statute 
would expand exponentially to include protected First 
Amendment petitioning activity. The result would be an 
interpretation of the statute that renders it constitutionally 
infirm. See Duraeraft, 427 Mass. at 166-167, 691 N.E.2d 
935; Kobrin, 443 Mass. at 335, 821 N.E.2d 60. 
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viewed as petitioning activity as a matter of law (which
bot11 the ni~j~rity and 'I do not), tl~e e-mail also served
nonpetitioning purposes. Thus, the plaintiffs' complaint
"[did] clot concern solely the defendants' p~irsuit of lebal
rights." A~~ctsli i~. Ai-nzst~•nr2g, 56 Mass.App.Ct. 740, 748,
7$0 N,F.2d 926 (2002), quoting fi•on~ Bell v. Muz~cr, 394
Mass. 176, l $3, 474 N.~.2d 1 I 1 l (1985).

~ In his affidavit, Walczak stated that lie sent the e-mail

for fhe purpose o~

"rea~firirzrng C~crney Hos~~ituPs con~ro~iintcnl Io

providing tJie lac: s•1 po,ssrble cure to everp pulierit

ilinl comc,r tlaroa~gh Nac doors and e.~plainrrig the

reasnris it/r~- ! dt:cidcrl to tern~ii~nte the e~raployntent

~/'indri~iduals ml~o, i~~ n~iy ~~ie~v, had not lh~ed rep to that

s~a~ic(urd. I.se~~t tFiAs e~nuil ~~n~ ~~nl~~ to comi~~unrcU[e

[o the Iiospi~al e~npinpees irhn~ ia~as happe~~ing, hu[

ro give assurances to the reg~rlatory age~~cies who

were in the process of determining whether Carney

HospiCal's license to operate the Unit should be

revoked that the deficiencies which has [sic ]been

reported on the Unit would not continue in that

Unit or be tolerated ii1 ally other part of Carney

Hospital" (emphasis added}.

For this reason above all others, the judge also correctly

ruled as a matter of law that the motion should be denied.

It bears remembering that the "sole purpose" doctrine

came about as a judicial gloss -----a gloss designed to save

the statute from constitutional infiru~ity. ~ In Durc~cl~u~t,

427 Mass. at ICJ, 691 N.E.2d 935, the Supreme Judicial

Court "adopt{ed] a construction of [the words] `based on'

that would exclude motions brought against meritorious

clairus with a subst~tutial basis o[l~~er than nr• in addition

to the petitioning activities implicated" (emplZasis added).

By limiting anti-SLAPP motions to tUose cases where the

only basis for the plaintiffs' complaint is the defendants'

nonfrivolous petitioning activity, the court resolved. tl~e

"conundrum [that had] troubled judges and bedeviled

the statute's application"- --that is, how to protect the

defendants' right to petition the government, provided

the petition is not a sham, while at the same time also

protecting an adverse party's eight to petition. Icl. at 166-

167, 691 N.E.2d 935. See Kohi~in, 443 Mass, at 335, 821

N.E.2d 60.

~ The cases en~ph~sizing the importance of tl~e "sole

piupose" test ire legion, See, e.g., F'c~hrc~ r. W'ahon,

436 Miss. pit 524, 781 N.E.2d 7$0; QJ%ir~r Oi~c, Inc.,

437 Mass. at 122, 769 N.E.2d 749; Cadl~>, 448 Mstss.

at 250, 85) N.E.2d 858; Wenger•, 451 Mass. at 5, 8b3

N.E.2d 262; Ftas~oln r. I-Iolla~zcler•, 455 M<~tss. 861, 865,

920 N.E.2d 837 (2010); Ehrlich. 74 Mass.App.Ct. at

536--537, 908 N.E.2d 797.

The statements attributed to Walczak in the newspaper

articles suffer from precisely the wine defects as t11e
e-mail. The judge found the statements to the Boston

Globe to be tangential, "particularly when the defendants
already were in ca~n~nunication *k95 with the agencies."

In addition, the Walczak affidavit states that his

comments to the Globe were an appeal to the public,

an understandable purpose in light of the potential

impact of the allegations on tl~e confidence of patients,

donors, insurers, and *l17 business partners, but still

a nonpetitioning purpose. ~ On its face, the Walczak

affidavit demonstrates that the sCatements to the press

encompass substantial nonpetitioning purposes. ~~

c~
In his affidavit, Walczak stated that lie spoke to the

newspaper because "I felt that it was important that

I explain to the ~neclicz, and hence to the general puhlic

and l/te agencies themselves, why Carney Hospital

took the actions that it did, and what our plans were

for ensuring the safety and care of our patients going

forward" (emphasis added).

~~ In ti~is rEgard, there is a "coi~seque~ltial distinction"

between HarshUarger and his law firm (Proskatter

defendants) and the Steward defendants. See ante

at 105, 46 N.E.3d at 86. The Proskauer defendants

were hired to assist in influencing the regulators.

The Steward defendants lead safety, labor relations,

instit~~tional, and comn7ercial interests apart fi•om the

regulatory proceedings.

It matters not that tl~e statements to the press (like the e-

mail) may have been pert of an over-all strategic mission

to influence regulators. See «nte at 105, 46 N.E.3d at 88.

Nor does it matter, for ~F~irst Aniendinent purposes, that

a single act—the statements to the Globe ----may arguably

serve both petitioning and nonpetitioning purposes. If the

conduct complained of serves a substantial nonpetitioning

purpose (such as persuading patients, future patients,

donors, future donors, insurers, and the public at large

of the quality of patient care), the complaint must go

forward. Otherwise, the scope of the anti-SLAPP statute

would expend exponentially to include protected First

Amendment petitioning activity. The result would be an

i~~terpretation of the statute that renders it constitutionally

infi~•m. SeeDuracj•u%t, 427 Mass. at 166-167, 691. N.E.2d

935; Kobrin, 443 Mass. at 335, 821 N.E.?d 60.

_. _. _. __ .. _._ _._ _ __.~ .. w _ ....,. ~ _, __. ... , __.._,...w.. _~ __ _ .. _ ..

r'~.1~~, ~ t. ,'T~. (,fl ~ .t;,'a~.,l'~. «~) Cif.,li~ 1C) l)I'i(J1 t~~~ ~_~..~ t~E~V;~,U1tfi~'',t"1~ ~n`4)i~<.; ~~~

ADDENDUM 26

Massachusetts Appeals Court      Case: 2018-P-0498      Filed: 5/25/2018 3:52:08 PM



Blanchard v. Steward Carney Hosp., Inc., 89 Mass.App.Ct. 97 (2016) 

46 N.E.3d 79 

However, because I agree with the majority that 
the statements in the press, made in response to 
the Massachusetts Nurses' Association's comments on 
the terminations, were protected by the mirror image 
doctrine, I also must agree, based on our existing 
precedent, that the statements to the Globe acquired the 
status of protected petitioning activity. See Wynne v. 
Creigle, 63 Mass.App.Ct. 246, 825 N.E.2d 559 (2005). 
Contrast Cadle, 448 Mass. at 251, 859 N.E.2d 858 ("Here, 
nothing in the record would support a finding that the 
challenged statements made by Schlichtmann were either a 
response to statements that Cadle had made to the press or 
repetitions of statements initially made in a governmental 
proceeding"). Other than the brief reference in Cadle, the 
mirror image doctrine has not been considered in any 
depth by the Supreme Judicial Court, and its parameters 
have not been much explored by this court. Whatever 
those parameters may be, 1 concur with the majority 
that the fact that the hospital was responding to (not 
initiating) a *118 press inquiry, and that the response 
essentially mirrored the statements in the report prepared 
by Attorney Scott Harshbarger, compels the conclusion 
that this much of the claim is petitioning activity under 
existing precedent. 

Which leads to the final conundrum—the ultimate 
disposition of the defamation claim. In Wenger, 45l Mass. 

at 9, 883 N.E.2d 262, the Supreme Judicial Court, without 
discussion, parsed a complaint, count by count, dismissing 
some counts under the anti-SLAPP statute and preserving 
others. This approach has borne some criticism, on the 
theory that parsing claims undermines the "sole purpose" 
doctrine **96 and results in expensive and complicated 
litigation contrary to the purpose of the anti-SLAPP 
statute. See One Claim at a Time: The Inherent Problems 
with Piecemeal Application of the anti-SLAPP Statute,  

Vol. 11-n1 Mass. Bar Assn. Section Rev, (2009). Wenger 

remains good law, however, and we follow it. 11  

11 	Indeed, the defamation count here is but one of many 
counts, and has been considered separately at all 
stages of the litigation in accordance with Wenger. 

This case is different in that it involves a single count 
alleging two separate acts of defamation. One of our 
cases since Wenger has explicitly stated that "the anti-
SLAPP inquiry produces an all or nothing result as to each 
count the complaint contains. Either the count survives 
the inquiry or it does not, and the statute does not create 
a process of parsing counts to segregate components 
from those that cannot." Ehrlich, 74 Mass.App.Ct. at 
536, 908 N.E.2d 797, and cases cited. Accord Burley, 75 

Mass.App.Ct. at 821, 917 N.E.2d 250. The majority holds 
that the statements to the Globe could have as easily 
been pleaded as two counts rather than one, and that it 
would elevate form over substance to permit the count 
based on the statements to the Globe to go forward, thus 
distinguishing Ehrlich. Whether Wenger governs in this 

circumstance as well, or whether Ehrlich is the correct 
statement of the law turns, as does much of this case, on 
further clarification of the reach of the "sole purpose" 
doctrine first articulated in Duracraft. 

• Accordingly, I concur in the result solely because I agree 
with those portions of the majority opinion that hold that 
the e-mail was not petitioning activity and the statements 
to the Boston Globe were protected by the mirror image 
doctrine under existing precedent. 

All Citations 

89 Mass.App.Ct. 97, 46 N.E.3d 79 
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However, because I agree with the majority that
Che statements in the press, made in response to
the Massachusetts Nurses' Association's comments on

the terminations, were protected by the mirror image
doctrine, I also must agree, based on otu~existing

precedent, Chat the statements to Chc Globs acquired the
status of protected petitioning activity. See Wyrz~~e v.

Creigle, 63 Mass.App.Ct. 246. 825 N.E.2cl 559 (2005).

Contrast Cadle, 448 Mass. at 251, 859 N.E.2d 858 ("Here,

nothing in the record would support a finding that the
challenged statements made by Schlichtmann were either a

res~ouse to statements that Cadle had made to the press or

repetitions of statements initially made in a goveanniental

proceeding"). Other than tl~e brief reference in Cacfle, the

mirror image doctrine has not been considered in any

depth by the Supreme Judicial Court, and its parameters

leave not been n~ucl~ explored by this court. Whatever

those parameters may be, 1 concur with the majority

that the fact thaC tl~e hospital was responding to (not

initiating) a *118 press inquiry, and that tl~e response

essentially mirrored the statements in the report prepared

by Attorney Scott Harshbarger, compels the conclusion

that this much of the ciai~n is petitioni~lg activity under

existing precedent.

Wi~ich leads to the final conundru~n~--~-tl~e ultimate

disposition of the defamation claim. In Wenger, 45l Mass.

at 9, 883 N.B.2d 262, the Supreme Judicial Cow~t, without

discussion, parsed a cotnplaint, count by count, dismissing

some co~ints under the anti-SLAPP statute and preserving

others. This approach has borne some criticism, on the

theory that parsing claims undc~mines the "sole purpose"

doctrine k*96 and results in expensive and complicated

litigation contrary to the purpose of the anti-SLAPP

statute. See Onc Claim at a Time: The lnhercnt Problems

with Piecemeal Application of the anti-SLAPP Statute,

End c7f [3ocurrrent

Vol. 1 1—n1 Mass. Bar Assn. Section Rev. (2009). Wenger•

remains good law, however, and we follow it, I ~

I 1 ludeed, tl~e defamation couut here is bLit one of many
counts, and has been considered separately at ill
stages of the litigation in accordance with Wenger•.

This case is different in that it involves a single count

alleging two separate acts of defamation. One of our

cases since Wenger has explicitly stated that "the anti-

SLAPPinquiry produces an all or nothing result as to each

count the complaint contains. Either the count survives

the inquiry or it does not, and the statute does not create

a process of parsing counts to segregate components

from those that cannot." ~larlich, 74 Mass.App.Ct. at

536, 908 N.E.2d 797, and cases cited. Accord Br.~rley, 75

Mass.App.Ct, at 821., 917 N.E.2d 250. The majority holds

that the statements to the Globe could have as easily

been pleaded as two counts rather than one, and that it

would elevate forul over substance to permit the count

based on the statements Co the Globe to go forward, thus

distinguishing Ehrlich. Whether We~zger governs in this

circuulstance as well, or whether Ehi~liclr~ is the correct

statement of the ]aw Curns, as does much of this case, on

further clarification of tl~e reach of the "sole purpose"

doctrine first articulated in Dc~racr<rrt.

Accordingly, I concur in the result. solely because I agree

with those portions of the majority opn~ion that hold that

the e-mail was not petitioning activity and Che statements

to the Boston Globe were protected by the mirror image

doctrine under existing precedent.

All Citations

89 Mass.App.Ct, 97, 46 N.E.3d 79
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Supreme Judicial Court of Massachusetts, 

Suffolk.. 

Lynne BLANCHARD & others I  

v. 

STEWARD CARNEY HOSPITAL, INC., & others. 2  

SJC-12141 

Argued November 7, 2016. 

Decided May 23, 2017. 

Gail Donahoe, Gail Douglas—Candido, Kathleen 
Dwyer, Linda Herr, Cheryl Hendrick, Kathleen 
Lang, Victoria Webster, and Nydia Woods. 

2 	Steward Hospital Holdings, LLC; Steward Health 
Care System, LLC; and William Walczak. 

Synopsis 

Background: Dismissed hospital nurses brought action 

asserting a unitary defamation claim against hospital 

and hospital president regarding statements about the 

nurses' dismissal that hospital president made in an e-

mail to hospital employees and to an area newspaper. The 

Superior Court Department, Linda E. Giles, J., 2014 WL 

6606752, denied hospital and hospital president's special 

motion to dismiss under the anti-SLAPP statute. Hospital 

and hospital president appealed. The Appeals Court, 89 

Mass.App.Ct. 97, 46 N.E.3d 79, affirmed in part and 

reversed in part. All parties appealed. 

Holdings: The Supreme J udicial Court, Lenk, J., held that: 

[1] hospital president's statements to an area newspaper 

were protected petitioning activity under the anti-SLAPP 

statute; 

[2] hospital president's e-mail to hospital employees was 

not protected petitioning activity under the anti-SLAPP 

statute;  

[3] under the anti-SLAPP statute, where a claim structured 

as a single count readily could have been pleaded as 

separate counts, a special movant can meet its threshold 

burden with respect to the portion of that count based 

on petitioning activity; abrogating Ehrlich v. Stern, 74 

Mass.App.Ct. 531, 908 N.E.2d 797; and 

[4] as matter of apparent first impression, under the anti-

SLAPP statute, a nonmoving party's claim is not subject to 

dismissal as one "based on" a special movant's petitioning 

activity if the suit was not brought primarily to chill the 

special movant's legitimate exercise of its right to petition. 

Vacated in part, affirmed in part, and remanded. 

West Headnotes (24) 

Pleading 
Frivolous pleading 

The Legislature enacted the anti-SLAPP 

statute to counteract "SLAPP" suits, defined 

broadly as lawsuits brought primarily to chill 

the valid exercise of the constitutional rights of 

freedom of speech and petition for the redress 

of grievances. Mass. Gen. Laws Ann. ch. 231, 

§ 59H. 

4 Cases that cite this headnote 

121 	Pleading 

Frivolous pleading 

The main objective of SLAPP suits is not to 

win them, but to use litigation to intimidate 

opponents' exercise of rights of petitioning 

and speech. Mass. Gen. Laws Ann. ch. 231, § 

59H. 

1 Cases that cite this headnote 

131 	Pleading 

Frivolous pleading 

To forestall suits whose main objective is 

to intimidate opponents' exercise of rights 

of petitioning and speech, the anti-SLAPP 

statute provides a procedural remedy for early 
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Background: Dismissed Hospital nurses brought action

asserting a wiitary defamation claim against hospital

and hospital president regarding statements about the

nurses' dismissal that hospital president made in an e-

mail to hospital employees and to an area news~~aper. The

Superior Court Department, Linda E. Giles, J., 2014 WL

6600752, denied hospital and hospital president's special

notion to dismiss under the anti-SLAPP stahrtc. Hospital

and hospital president appealed. The Appeals Court, 89

Mass.App.Ct. 97, 46 N.E.3d 79, affirmed in part and

reversed in part. All parties appealed.

Holdings: The Supreme J udicial Court, Lenk, J., held that:

[l] hospital president's statements to an area newspaper

were protected petitioning activity under tl~e anti-SLAPP

statute;

[3] under the anti-SLAPP statute, where a claim. structured
as a single cotmt readily could have been pleaded as
separate counts, a special movant can meet its threshold
burden with respect to the portion of that count based
on petitioning activity; abrogating F/rrli~/~ v. Ster•~z, 74
Mass.App.Ct. 531, 9O$ N.E.2d 797; and

[4] pis matter of apparent first impression, udder the anti-
SLAPPstatute, anonmoving party's claim is not subject to
dismissal as one "based on" a special movant's petitioning
activity if the suit was not brought primarily to chill the
special movaut's legitimate exercise of its right to petition.

Vacated in part, affirnled in part, and remanded.

West F~~adnotes (24)

~ t J Pleading
~~ Frivolous pleading

The Legislature enacted the anti-SLAPP

statute to counteract "SLAPP" suits, defined

bz-oadly as lawsuits brought primarily to chill

Che valid exercise of the constitutional rights of

freedom of'speecl~ and petition for the redress

of grievances. Mass. Gen. Laws Ann, ch. 231,

§ 59H.

4 Cases that cite this headnot~

[2) Pleading

_~~= Frivolous pleading

The main objective of SLAPP suits is not to

win them, but to use litigation to intimidate
opponents' exercise of rights of petitioning

and speech. Mass. Gen. Laws Ann. ch. 231., §

591~-i.

1 Cases that cite this headnote

~3J Pleading
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To forestall suits whose main objective is
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dismissal of the disfavored lawsuits. Mass. 

Gen. Laws Ann. ch. 231, § 5911. 

Cases that cite this headnote 

141 	Pleading 
Frivolous pleading 

Pleading 
Application and proceedings thereon 

The remedy under the anti-SLAPP statute 

is the special motion to dismiss, which can 

be brought prior to engaging in discovery, 

and is intended to dispose of civil claims, 

counterclaims, or cross claims that are based 

solely on a party's exercise of its right to 

petition. Mass. Gen. Laws Ann. ch. 231, § 

59H. 

Cases that cite this headnote 

1 51 	Pleading 
Frivolous pleading 

In determining whether statements constitute 

"petitioning" under the anti-SLAPP statute, 

the Supreme Judicial Court considers them in 

the overall context in which they are made. 

Mass. Gen. Laws Ann. ch. 231, § 59H. 

Cases that cite this headnote 

161 	Pleading 
Frivolous pleading 

To fall under the "in connection with" 

definition of "petitioning" under the anti-

SLAPP statute, a communication must be 

made to influence, inform, or at the very least, 

reach governmental bodies, either directly or 

indirectly. Mass. Gen. Laws Ann. ch. 231, § 

59H. 

2 Cases that cite this headnote 

171 	Pleading 
Frivolous pleading 

The key requirement of .the definition of 

"petitioning" under the anti-SLAPP statute 

is the establishment of a plausible nexus  

between the statement and the governmental 

proceeding. Mass. Gen. Laws Ann. ch. 231, § 

59H. 

Cases that cite this headnote 

181 	Pleading 
Frivolous pleading 

The archetypical demonstration of a plausible 

nexus between the statement and the 

governmental proceeding, which is a key 

requirement of the definition of "petitioning" 

under the anti-SLAPP statute, involves 

a party's statement regarding an ongoing 

governmental proceeding made directly to a 

governmental body. Mass. Gen. Laws Ann. 

ch. 231, § 59H. 

Cases that cite this headnote 

191 	Pleading 
Frivolous pleading 

Failing having a party's statement regarding 

an ongoing governmental proceeding made 

directly to a governmental body, courts look 

to objective indicia of a party's intent to 

influence a governmental proceeding when 

determining whether a statement constitutes 

"petitioning" under the anti-SLAPP statute. 

Mass. Gen. Laws Ann. ch. 231, § 59H. 

Cases that cite this headnote 

1101 	Pleading 
Frivolous pleading 

The intent to influence an ongoing 

governmental proceeding, as part of 

the determination of whether statements 

constitute "petitioning" under the anti-

SLAPP statute, is manifested in statements 

that are closely and rationally related to the 

governmental proceeding and in furtherance 

of the objective served by governmental 

consideration of the issue under review. Mass. 

Gen. Laws Ann. ch. 231, § 5911.. 

Cases that cite this headnote 
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The remedy under the anti-SLAPP statute nexus between the statement and the

is the special motion to dismiss, which can governmental proceeding, which is a key

he brought prior to engaging in discovery, requirement of the definition of "petitioning"

and is intended to dispose of civil claims, under the ~1nT.i-SLAPP statute, involves

counterclaims, or cross claims that are based a party's statc~nent regarding an ongoing

solely on a party's exercise of its right to governmental proceeding made directly to a

petition. Mass. Gen. Laws Ann. ch. 231, ~ governmental body. Mass, Gen. Laws Ann.
~)H. ch. 231, ~ 59H.

Cases that cite this l~eadnotc Cases that cite this headnote

(S~ Pleading [9~ Nleatling

.-~-• Frivolous pleading ~-~ Frivolous pleading

In determining whether statements constitute Failing having a party's statement regarding
« an ongoing governmental proceeding madepetitioning" u»der the anti-SLAPP statute,

the Supreme Judicial Cotu•t considers them in directly to a goverm~~ental body, courts look

the overall context in which they are made. to objective inciicia of a party's inCent to

Mass. Gen. Laws Ann. ch. 231, § 59H. influence a governmental proceeding when

determining whether a statemenC constitutes

Cases that cite this headnote "petitio~liug" under the anti-SLAPP statute.

Mass. Gen. Laws Ann. ch. 231, § 59H.

~6~ Pleading Cases that cite this headnote
-~~ Frivolous pleading

Tv fall under the "in connection with"
~:10~ Pleading

definition of "petitioning" under the ~nti-
~— Frivolous pleading

SLAPP statute, a communication must be

made to influence, inform, or Ott the very least, The intent to influence an ongoing

reach govei•nment~il bodies, either directly or governmental proceeding, as part of

indirectly. Mass. Gen. Laws Ann. ch. 231, § the determination of whether statements

59H. constittrte "petitioning" under the anti-

SLA:P'P statute, is manifested in statetr~ents

2 Cases that cite this headnote that are closely and rationally related to the
governmental proceeding and in furtherance

(7J Nleading 
of tl~e objective served by gover»mental

.-~~ Frivolous pleadi~lg 
consideration of the issue under review. Mass.

Gen. Laws Ann. ch. 231, ~ 59Ei.
The key requirement of .the definition of

"petitioning" under the anti-SLAPP statute Cases that rice this headnote
is the establishment of a plausible nexus

r t.1'.i, , ~Ir;' ..(; . 
__.. 
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1111 	Pleading 
Frivolous pleading 

Hospital president's statements to an area 
newspaper concerning his decision to "replace 
the nurses and other staff' in hospital's 
adolescent psychiatric unit had a plausible 
nexus to the Department of Mental Health's 
investigation of the unit for alleged patient 
abuse, and thus the statements were protected 
petitioning activity under the anti-SLAPP 
statute, despite argument that the statements 
were primarily to defend unit's reputation 
to the public; statements communicated to 
readers, who likely included some of the 
licensing decision-makers at the Department 
who would decide whether to pull unit's 
license, that progress was occurring at the 
hospital, and ulterior motives did not bear on 
the petitioning nature of the statements. Mass. 
Gen. Laws Ann. ch. 231, § 59H. 

Cases that cite this headnote 

1121 	Pleading 
Frivolous pleading 

Hospital president's e-mail to hospital 
employees concerning the termination of 
nurses in hospital's adolescent psychiatric 
unit, which was the subject Of allegations of 
patient abuse, was not protected petitioning 
activity under the anti-SLAPP statute; the e-
mail's audience was hospital staff, the e-mail 
had no plausible nexus to the hospital's efforts 
to say the Department of Mental Health's 
licensing decision regarding the unit, and e-
mail neither reached the Department nor was 
reasonably likely to reach the Department. 
Mass. Gen. Laws Ann. ch. 231, § 59H. 

Cases that cite this headnote 

1131 	Pleading 
Frivolous pleading 

A private statement to a select group of people 
does not, without more, establish a plausible 
nexus to a governmental proceeding, so as 
to make the statement protected petitioning  

activity under the anti-SLAPP statute. Mass. 
Gen. Laws Ann. ch. 231, § 59H. 

Cases that cite this headnote 

11.41 	Pleading 
Frivolous pleading 

Statements cannot be in furtherance of 
petitioning the government, so as to make 
them protected activity under the anti-SLAPP 
statute, if they are not reasonably geared to 
reaching the government. Mass. Gen. Laws 
Ann. ch. 231, § 59H. 

Cases that cite this headnote 

1151 	Pleading 
Application and proceedings thereon 

Under the anti-SLAPP statute, where a claim 
structured as a single count readily could have 
been pleaded as separate counts, a special 
movant can meet its threshold burden with 
respect to the portion of that count based 
on petitioning activity; abrogating Ehrlich v. 

Stern, 74 Mass.App.Ct. 531, 908 N.E.2d 797. 
Mass. Gen. Laws Ann. ch. 231, § 59H. 

2 Cases that cite this headnote 

116] 	Constitutional Law 
Right to Petition for Redress of 

Grievances 

Both the United States Constitution and the 
Massachusetts Declaration of Rights provide 
a right to petition that includes the right 
to seek judicial resolution of disputes. U.S. 
Const. Amend, 1; Mass Const. pt. 1, arts. 11, 
19 (Declaration of Rights). 

Cases that cite this headnote 

1171 	Pleading 
Application and proceedings thereon 

Under the anti-SLA.PP statute, a nonmoving 
party's claim is not subject to dismissal as 
one "based on" a special movant's petitioning 
activity if, when the burden shifts to it, the 
nonmoving party can establish that its suit 

V STI,AW (' 2018 'rho son Reuters. No claim to original U.S. Government Works. 	 3 
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(11] Pleading
-~ Frivolous pleading

Hospital president's statements to an area
newspaper concerning his decision to "replace
tl~e ~1~u•ses and other staff ' in hospital's
adolescent psychiatric unit 11ad a plausible

nexus to the Department of Mental Heaitl~'s
investigation of the unit for alleged patient

abuse, rind thus the statements were protected
petitioning activity under the anti-SLAPP

statute, despite ~irgument that Che statements

were primarily to defend unit's reputation

to the public; statements communicated to
readers, wl~o likely included some of the
licensing decision -makes at the Department

wl~o would decide whether to pull unit's

license, that progress was occurring at the

hospital, ai d ulterior motives did not bear on

the petitioning nature of the statements. Mass.

Gen. Laws Ann. ch. 231, ~ 59H.

Cases thaC cite this headnoCe

I12~ Pleading
,:-~-- F~rivololis pleading

Hospital president's e-mail to hospital

employees concerning the termination of

nurses in hospital's adolescent psychiatric

unit, which was tl~~e subject bf allegations of

patient abuse, was not protected petitioning

activity under tl~e anti-SLAPP statute; the e-

mail's audience was hospital staff, the e-mail

had no plausible nexus to tl~e hospital's efforts

to say the Department of Mental Health's

licensing decision regarding the unit, and e-

mail neither reached the Department nor was

reasonably likely to reach the Department..

Mass. Gen. Laws Ann. ch. 231, 5 59H.

Cases that cite this hcadnote

141

[ts~

~ 16]

activity under the anti-SLAPP statute. Mass.
Gen. Laws Ann. ch, 231, § 59}-1.

Cases that cite this headnote

Pleading
~=~= Frivolous pleadi~ig

Statements cannot be in furtherance of
petitioning the government, so as to make

them protected activity under the anti-SLAPP

statute, if tliey are not reasonably geared to

reaching the government. Mass. Gen. Laws

Ann, ch. 231, § 59H.

Cases th~lt city this headnote

Pleading

~~~ Application ~~nd proceedings Chereon

Under the anti-SLAPP statute, where a claim

stnictured as a single count readily could have

been pleaded as separate counts, a special

mavant can meet its threshold burden with

respect to the portion of that count based

on petitioning activity; abrogt~ting Flu•/ic~la v.

Stern, 74 Mass.App.Ct. 531, 908 N.E.2d 797.

Mass. Gen. Laws Ann. cl~. 231., § 59H.

2 Cases that cite this headnote

Constitutional Law

~~ Right to Petition for Redress oi'

Grievances

Both the United States Constit~ition and the

Massachusetts Declaration of Rights provide

a right to petition that includes the right

to seek judicial resolution of disputes. U.S.

Const. Amend. 1; Mass Coast. pt. 1, arts. 11,

19 (Declaration of Rights).

Cases that cite this headnote

~13~ Pleading ~17J Pleading

~~.~- Frivolous pleadita•g ~~-~ Application aid proceedings thereon

A private statement to a select group of people Under the anti-SLAPP statute, a nonanoving

does not, without more, establish a plausible party's claim is not subject to dismissal as

nexus to a governmental proceeding, so as one "based on" a special movant's petitioning

to make the statement protected petitioning activity if, when the burden shifts to it, tl~e
nonmoving party can establish that its suit

_ . _. _. ,.
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was not brought primarily to chill the special 
movant's legitimate exercise of its right to 
petition. Mass. Gen. Laws Ann. ch. 231, § 
59H. 

4 Cases that cite this headnote 

118] 	Pleading 
Application and proceedings thereon 

At the first stage of an expedited special 
motion to dismiss under the anti-SLAPP 

statute, a special movant must demonstrate 
that the nonmoving party's claims are solely 
based on its own petitioning activities. Mass. 
Gen. Laws Ann. ch. 231, § 59H. 

3 Cases that cite this headnote 

1191 	Pleading 
Application and proceedings thereon 

At the second stage of an expedited special 
motion to dismiss under the anti-SLAPP 
statute, if the special movant meets its initial 
burden that the nonmoving party's claims are 
solely based on its own petitioning activities, 
the burden will shift to the nonmoving party, 
who may still prevail by demonstrating that 
the special movant's petitioning activities 
upon which the challenged claim is based 
lack a reasonable basis in fact or law, i.e., 
constitute sham petitioning, and that the 
petitioning activities at issue caused it injury. 
Mass. Gen. Laws Ann. ch. 231, § 59H. 

9 Cases that cite this headnote 

120] 	Pleading 
Application and proceedings thereon 

After the party moving for an expedited 
special motion under the anti-SLAPP statute 
has shown that the nonmoving party's claims 
are solely based on its own petitioning 
activities, and the nonmoving party cannot 
show that the special movant's petitioning 
activities upon which the challenged claim is 
based lack a reasonable basis in fact or law, 
i.e., constitute sham petitioning, and that the 
petitioning activities at issue caused it injury,  

then the nonmoving party may henceforth 
meet its burden and defeat the special motion 
to dismiss by demonstrating in the alternative 
that each challenged claim does not give 
rise to a SLAPP suit, which the nonmoving 
party may do by demonstrating that each 
such claim was not primarily brought to chill 
the special movant's legitimate petitioning 
activities. Mass. Gen. Laws Ann. ch. 231, § 
59H. 

15 Cases that cite this headnote 

1211 	Pleading 
Application and proceedings thereon 

To make a showing on an expedited 
special motion to dismiss under the anti-
SLAPP statute that each of nonmoving 
party's challenged claims was not primarily 
brought to chill the special movant's legitimate 
petitioning activities, the nonmoving party 
must establish, such that the motion judge 
may conclude with fair assurance, that its 
primary motivating goal in bringing its claim, 
viewed in its entirety, was not to interfere with 
and burden special movant's petition rights, 
but to seek damages for the personal harm 
to it from special movant's alleged legally 
transgressive acts; the nonmoving party must 
make this showing with respect to each such 
claim viewed as a whole. Mass. Gen. Laws 
Ann. ch. 231, § 59H. 

4 Cases that cite this headnote 

1221 	Pleading 
Application and proceedings thereon 

On an expedited special motion to dismiss 
under the anti-SLAPP statute, in applying the 
standard of whether the nonmoving party's 
claim was or was not based on the special 
movant's legitimate petitioning activity, the 
motion judge, in the exercise of sound 
discretion, is to assess the totality of the 
circumstances pertinent to the nonmoving 
party's asserted primary purpose in bringing 
its claim. Mass. Gen. Laws Ann. ch. 231, § 
59H. 

WESTLAW 	2018 	niion Reuters. No claim to original U.S. Government Works. 
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was not brought primarily to chill the special

movant's legitimate exercise of its right to

petitio~i. Mass. Lien. Laws Ami. c1i. 231, §

5)I I.

4 Crises that cite this headuote

[]S] Pleading
<~ Applica.tion and proceedings thereon

At tl~e first stage of an expedited special

motion to dismiss under tl~e anti-SLAPP

stat~ite, a special movant must demonstrate

that the nonmoving party's claims are solely

based on its own petitioning activities. Mass.

Uen. Laws Ann. ch. 231, § S9H.

3 Cases that cite this headnote

~ 19~ Pleading
.~ Application and proceedings thereon

At the second stage of an expedited special

motion to dismiss under the anti-SLAPP

statute, if the special movant meets its initial

burden that the nonmoving party's claims are

solely based on its own petitioning activities,

the Uuxden will shift to the nonmoving party,

wl~o may still prevail by demonstrating that

the special ~1~ovant'spetitioning activities

upon which the challenged claim is based

lack a reasonable basis in fact or law, i.e.,

constitute sham petitioning, and that the

petitioning activities at issue caused it injury.

Mass. Gen. Laws Ann. ch. 231, 5 59H.

9 Cases that cite this hc~tdnot~;

X20] i'leading
-~ Application and ~~roceedings thereon

After the party moving for an expedited

special motion under the anti-SLAPP statute

has shown that the nonmoving party's claims

are solely based nn its own petitioning

activities, and the nonmoving party cannot

show that the special movant's petitioning

activities upon which the challenged claim is

based lack a reasonable Uasis in fact or law,

i.e., constitute sham petitioning, and that the

petitioning activities at issue caused it iujucy,

then the nonmoving party may henceforth

meet its burden and defeat the special motion

to dismiss by demonstrating in the alternative

that each challenged claim does not give

rise to a SLAPP suit, which the nonmoving

party may do by demonstrating that each

such claim was not primarily brought to chill.

tl~e special movant's legitimate petitioning

activities. Mass. Gen. Laws Ann. ch. 231,

59H.

15 Cases that cite this headnote

(21] Pleading
~~•~ Application and proceedings thereon

To make a showing on an expedited

special motion to dismiss under the anti-

SLAPP statute that each of nonmoving

party's challenged claims was not primarily

brought to chill the special movant's legitimate

petitioning activities, the nonmoving party

must establish, such. that the motion judge

may conclude with fair assurance, that its

primary motivating goal in bringing its claim,

viewed in its entirety, was not to interfere with

and burden special uiovant's petition rights,

but to seek damages for the personal harm

to it from special movant's alleged legally

transgressive acts; the nonmoving party must

make this showing with respect to each such

claim viewed as a whole. Mass. Gen. Laws

Ann. ch. 231,~~' S9H.

4 Cases that cite this headnote

~22~ Pleading
-> Application and prvicecdings thereon

On an expedited special motion to dismiss

under thcanti-SLAPP statute, in applying the

standard of wheCher the nonmoving party's

claim was or was not based on the special

movant's legitimate petitioning activity, the

motion judge, in the exercise of sound

discretion, is to assess the totality of the

circumstances peetinent to the nonmoving

party's asserted primary purpose in bringing

its claim. Mass. Gen. Laws Ann.. ch. 231,~~'

591.
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4 Cases that cite this headnote 

[23] 	Pleading 

Application and proceedings thereon 

The course and manner of proceedings, the 

pleadings filed, and affidavits stating the facts 

upon which the liability or defense is based 

may all be considered in evaluating whether 

the claim is a SLAPP suit. Mass. Gen. Laws 

Ann. ch. 231, § 59H. 

Cases that cite this headnote 

[241 	Pleading 

oe- Application and proceedings thereon 

A necessary but not sufficient factor in the 

analysis of whether a claim is a SLAPP suit 

will be whether the nonmoving party's claim at 

issue is colorable or worthy of being presented 

to and considered by the court, i.e., whether 

it offers some reasonable possibility of a 

decision in the party's favor. Mass. Gen. Laws 

Ann. ch. 231, § 591-1. 

1 Cases that cite this headnote 

**25 "Anti--SLAPP" Statute. Constitutional Law, Right 

to petition government. Practice, Civil, Motion to dismiss. 

Words, "Based on." 

CIVIL ACTION commenced in the Superior Court 

Department on May 24, 2013. 

Special motions to dismiss were heard by Linda E. Giles, J. 

After review by the Appeals Court, the Supreme Judicial 

Court granted leave to obtain further appellate review. 

Attorneys and Law Firms 

Jeffrey A. Dretler (Joseph W. Ambash also present), 

Boston, for the defendants. 

Dahlia C. Ruda.vsky (Ellen J. Messing also present), 

Boston, for the plaintiffs. 

Donald J. Siegel & Paige W. McKissock, for 

Massachusetts AFL-C10, amicus curiae, submitted a 

brief. 

Present: Gants, C.J., Botsford, Lenk, Hines, Gaziano, 

Lowy, & Budd, JJ. 3  

3 	Justice Botsford participated in the deliberation on 
this case prior to her retirement. 

Opinion 

LENK, J. 

*142 In the spring of 2011, following reports of abuse at 

the adolescent psychiatric unit (unit) of Steward Carney 

Hospital, Inc., then president of the hospital, William 

Walczak, fired all of the registered nurses and mental 

health counsellors who worked in the unit. Walczak 

subsequently issued statements, both to the hospital's 

employees and to the Boston Globe Newspaper Co. 

(Boston Globe), arguably to the effect that the nurses 

had been fired based in part on their culpability for the 

incidents that took place at the unit. The plaintiffs, nine of 

the nurses who had been fired, then filed suit against the 

defendants for, among other things, defamation. 

The hospital defendants 4  responded by filing a special 

motion to dismiss the defamation **26 claim pursuant. 

to G. L. c. 231, § 59H, *143 the "anti-SLAPP" statute. A 

Superior Court judge denied the motion, concluding that 

the hospital defendants had failed to meet their threshold 

burden of showing that the claim was based solely on 

their petitioning activity. The hospital defendants filed 

an interlocutory appeal in the Appeals Court as of 

right. See Fabre v. Walton, 436 Mass. 517, 521-522, 

781 N.E.2d 780 (2002). The Appeals Court then reversed 

the motion judge's decision in part. See Blanchard v. 

Steward Came Hos Inc., 89 Mass.App.Ct. 97, 98, 46 

N.E.3d 79 (2016), We granted the parties' applications for 

further appellate review. We conclude that a portion of 

the plaintiff nurses' defamation claim is based solely on 

the hospital defendants' petitioning activity. The hospital 

defendants as special movants thus having satisfied in part 

their threshold burden under Duracraft v. Holmes Prods. 

Corp., 427 Mass. 156, 167-168, 691 N.E.2d 935 (1998) 

(Duracraft), the matter must be remanded to the Superior 

Court where the burden will shift to the plaintiff nurses to 

make a showing adequate to defeat the motion. 

4 	For convenience and, in particular, to distinguish 
them from other defendants who were named in the 

WESTLAW 	Thomson Reuters. No claim to original U.S. Government Works. 
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4 Cases that cite this lieadnote

[23] Pleading
,:_~ Application and proceedings thereon

The course and manner of proceedings, the
pleadings Filed, and. affidavits stating the facts
upon which the liability or defense is based
may all be considered in evaluating whether

the claim is a SLAPP suit. Mass. Gen. Laws
Ann. ch. 231, § 59H.

Cases that cite this l~~~idnote

(24J Pleading

-~ Application and proceedings tllcreon

A necessary but not sufficient factor in the
analysis of w1~eCher a claim is a SLAPP suit
will be whether the nonmoving party's claim at

issue is colorable or worthy of being presented
to and considered Uy the court, i.e., whether

it offers some reasonable possibility of a

decision in the party's favor. Mass. Gen. Laws

Ann. ch. 231, § 59Fi.

1 Cases that cite this headnote

**25 "Anti--SLAPP"Statute. Constit~itional Law, Right

to petition government. Practice, Civil, Motion to dismiss.

Words, `Based on."
CIVIL ACTION commenced in the Superior Court

Department on May 24, 2013.
Special motions to dismiss were heard by Linda F. Giles, J.

After review by tl~e Appeals Court, t11e Supreme J~idicial

Court granted leave to obtain further appellate review.

Attorneys and I.aw Firms

Jeffrey A. Dretler (.loseph W. Ambash also present),

Boston, for the defendants.

Dahlia C. Rlidaysky (Ellen .T. Messing also present),

Boston, for the plaintiffs.

Donald J. Siegel & Paige W. McKissocl<, for

Massachusetts AFL--CIO, amicus curiae, submitted a

brief.

Present: Gants, C.J., Botsford, Lenk, Hines, Gaziano,

Lowy, &Budd, JJ.

3 Justice Botsford participated in the deliberation oi~
this case prior to her retirement.

Opinion

LENK, .I.

*142 In the spring of 2011., following reports of abuse at

the adolescent psychiatric unit (unit) of Steward Gainey
Hospital, Inc., then }resident of the hospital, William

Walczak, fired. all of the registered nurses and mental

health counsellors who worked in the unit. Walczak

subsequently issued statements, both to the hospital's
employees and to the Boston Globe Newspaper Co.
(Boston Globe), arguably to the effect that the nurses

had been fired based in part on their culpability for the
incidents thaC took place at the unit. The plaintiff's, nine of

the nurses who had been Cired, then filed suit against the
defendants for, among other things, defamation.

The hospital defendants 4 responded by filing a s~~ecial

motion to dismiss the defan~ation *'~26 claim pursuant.

to G. L. c. 231, § 59H, *143 the "anti-SLAPP" statute. A

Superior Court judge denied the motion, concluding that

the hospital defendants had failed to meet their threshold

burden of showing that the claim was based solely on

their petitioning activity. The hospital defendants filed

an interlocutory appeal in the Appeals Court as of

right. See Fabre v. Walton, 436 Mass. 517, 521--522,

781 N.E.2d 780 (2002). The Appeals Court then reversed

the motion judges decision in part. S~;e Blanchard v.

St~:waz•d Carney Hosp., Inc., 89 Mass.App.Ct. 97, 98, 46

N.E.3d 79 (2016), We gr~ntcd the parties' applications for

further appellate review. We coucltide that a portion of

the plaintiff ntu~ses' defamation cl~in~ is based solely on

the ]~ospital defendants' petitioning activity. The hospital

defendants as special n~ovants thus ]laving satisfied in part

their threshold burden under Dtu~acraft v. Holmes ~r~ds,

Cgrp., 427 Mass. 156, 167--1.68, 691. N.L.2d 935 (1998)

(Duracraft), the matter must be remanded to the Superior

Court where the burden will shift to the plaintiff ~iurses to

make a showing adequate to defeat the motion.

4 For convenience and, in p~rtic~ilar, to distinguish
[hem. from other defendants who were named in tl~e

-- ~ _ __ . _ ---
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complaint but are not part of this appeal, we refer 
to Steward Carney Hospital, Inc. Steward Hospital 
Holdings, LLC, Steward Health Care System, LLC, 
and William Walczak as "the hospital defendants" or 
"the defendants." 
We refer to the plaintiffs as "the plaintiff nurses," "the 
nurses," or "the plaintiffs" interchangeably as well. 

Under current case law, the plaintiff n urses, as nonmoving 
parties, could defeat the special motion only by showing 
that the hospital defendants' petitioning activity upon 
which a portion of the plaintiffs defamation claim is 
based was a sham, i.e., without a reasonable basis in 
fact or law, a showing that the record suggests may be 
difficult to make. Insofar as the record also suggests the 
possibility that the plaintiff nurses' claim may not have 
been brought primarily to chill the hospital defendants' 
legitimate exercise of their right to petition, however, the 
case underscores a long recognized difficulty in the statute. 
It is one rooted in the fact that both parties enjoy the 
right to petition, including the right to seek redress in 
the courts. The anti-SLAPP statute is meant to subject 
only meritless SLAPP suits to expedited dismissal, yet it 
nonetheless may be used to dismiss meritorious claims not 
intended primarily to chill petitioning. 

Because the statute as thus construed remains at odds 
with evident legislatiVe intent, and continues to raise 
constitutional concerns, we take this opportunity to 
augment the framework set forth in the Duracraft case 
(Duracraft framework) by broadening the construction 
of the statutory term "based on." While a nonmoving 
party may still defeat a special motion to dismiss 
by demonstrating that the special movant's petitioning 
activity is a sham, we hold that a nonmoving party's claim 
also is not subject to dismissal as one solely based on 
a special movant's petitioning activity if the nonmoving 
party can establish that its claim was *144 not "brought 
primarily to chill" the special movant's legitimate exercise 
of its right to petition. See Duracraft, 427 Mass. at 161, 691 
N.E.2d 935 (1998), quoting 1994 House Doc. No. 1520. 
On remand, the plaintiff nurses may attempt to make such 
a showing in satisfaction of their burden. 

1. Background. The unit at Steward Carney Hospital, 
Inc., in Boston (hospital), is licensed by the Department 
of Mental Health (DMH) and the Department of Public 

Health (DPH). 5  In April, 2011, **27 there were four 
incidents involving alleged patient abuse or neglect at the 
unit. The hospital immediately reported these incidents  

to DMH, DPH, and the Department of Children and 
Families. DMH commenced an investigation into the 
incidents, and required that there be no new admissions 
to the unit. DMH also considered revoking the hospital's 
license to operate the unit pending the hospital's response 
to the reports of abuse. 

5 	The unit typically treats mentally and physically 
challenged teenagers in "acute states," who are 
admitted from other facilities as a "last resort." Many 
of them are under the custody of the Department 
of Children and Families and have little involvement 
with their families. 

The hospital soon placed all but a small number of 
unit employees, including managers, nurses, and mental 
health counsellors, on paid administrative leave. It also 
hired Scott. Harshbarger, then senior counsel at the law 
firm Proskauer Rose LLP, to conduct an investigation 
into the incidents, to recommend remedial actions, and 
to represent the hospital's interests in its dealings with 
the State agencies. Upon concluding his investigation, 
Harshbarger recommended to Walczak that, in light of 
what he termed a "code of silence" amongst the unit's staff, 
"it would be prudent to replace the current personnel in 
order to ensure quality care for these vulnerable patients." 

After reviewing Harshbarger's recommendation, Walczak 
informed each of the plaintiff nurses that he was 
terminating her employment. The following day, he 

sent an electronic mail (e-mail) message to all hospital 
employees, which began by noting that the'hospital "has a 
rich tradition of providing excellent care to [its] patients." 
After providing the hospital's employees with credit for 
this successful commitment to patient care, the message 
continued, in relevant part: 

"Recently, I have become aware 
of the alleged incidents where a 
number of [hospital] staff have 
not demonstrated this steadfast 
commitment to patient care. I have 
thoroughly investigated *145 these 
allegations and have determined 
that these individual employees have 
not been acting in the best interest 
of their patients, the hospital, or the 
community we serve. As a result, I 
have terminated the employment of 
each of these individuals." 
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c<>~nplainT but are not pert of this ~~ppeal, we refer
to Steward Carney Hospital, luc. Steward Hospital
Holdi»gs, LLC, Steward HealCh Caa•e System, LLC,
and William Walczak as "tile hospital defendants" or
"the delend~nts."
We refer to the plaintiffs as "the plaintifl~ nurses," "the
nurses,'" or "the plaintiffs" interchangeably as well.

Undercurrent case law, the plaintiff n urses, as ~ionmc~ving
parties, could defeat the special motion only by showing
that the hospital defendants' petitioning activity apon
which a portion of the plaintiffs defamation claim is
based was a sham, i.e., without a reasonable basis in
fact or law, a showing that the record suggests n ay be
difficult to make. Insofar as tl~e record also suggests the
possibility that the plaintiff nurses' claim may not have

been brought primarily to chill tine hospital defendants'
legitiivate exercise of their right to petition, however, the
case underscores a long recognized difficulty in the statute.
It is one rooted in the fact that both parties enjoy the

cigllt to petition, including tl~e right to seek redress in

the courts. Tl~e anti-SLAPP statute is me~i~It to subject
only ineritless SLAPP suits to expedited dismissal, yet it
nonetheless inay be used to dismiss meritorious claims not

intended primarily to chill petitioning.

Because the statute pis th~~s construed remains at odds

with evident legislative intent, and continues to raise

constitutional concerns, we take this opportunity to

augment the fi•amework set forth in tl~e Dtu•racraft case

(Duracraft framework) by broadening the construction

of the st~itutoi•y term "based on." While a nonmoving

party may still defeat a special motion to dismiss

by demonstrating that the special movant's petitioning

activity is a sham, we hold that a nonmoving party's claim

also is not subject to dismissal as one solely based on

a special movant's petitioning activity if the nonil~oving

party can establish that its claim was *1.44 not "brought

primarily to ehi1P' the special movant's legitimate exercise

of its right to petition. See I.~t cacraft, X27 Mass. at 161, 691

N.F:.2d )35 (1998), quoting 1994 House Doc. No. 1520.

On remand, the plaintiff nurses may attempt to make such

a showing in satisfaction of their burden.

1. Back round. Tl~e unit at Steward Carney l~ospitai,

lnc., in Boston (hospital), is licensed Uy Che Department

of Mental He~ilth (DMH) and tl~e Department of Public

Health (DPH). 5 In April, 2011, **27 there were four

incidents involving all~gcd patient abuse or neglect at the

unit. The hospital imn~ediatcly rEportcd these incidents

to DMH, DPI-i, and the Department of Children and
Families. DMH commenced an investigation into the
incidents, and required that there be no new admissions
to the unit. DM~i also considered revoking the hospital's
license to operate the unit pending the hospital's response
to the reports of aUuse.

5 The unit typically treats me~~tally and physically
challenged teenagers in "a~c~ite stages," who are
admitted from other facilities as a "last resort."Many
of them are under the custody of tl~e Department
of Children and Families and have little involvemene
with their Families.

The hospital soon priced all but a small number of

unit employees, including managers, nurses, and mental

health counsellors, on paid administrative leave. It also

hired Scott. Harslibarger, then senior counsel at the law

firm Proskauer Rose LLP, to conduct an investigation

into the incidents, to recommend remedial actions, and

to represent the hospitaPs interests in its dealings with

the State agencies. Upon concluding his investigation,
Harshbarger recommended to Walczak that, in light of

what he termed a "code of silence" amongst the unit's staff,

"it would be prudent to r~pl~ce the current personnel in

order to ensure quality care for these vulnerable patients."

After reviewing Harshbarger's recommendation, Walczak

informed each of the plaintiff nurses that he was

terminating her employment. The following day, he

sent an electronic mail (e-mail) message to all hospital

employees, which bega~i by noting that the~hospita] "has a

rich tradition of providing excellent care to [its] patients."

After providing the hospital's employees with credit for

this successful con~uiitment to paCienC care, the message

continued, in relevant part:

"Recently, I have become aware
of the alleged incidents where a
number of [hospital] staff' have
not demonstrated this ste~tdf~st

comn2itment to patient care. I have
thoroughly investigated *14S ti~ese
allegations and have determined

that these individual employees have
not been acting in the best interest

of their patients, the hospital, or the

comm~lnity we serve. As a result, I

have terminated the employment of
each of these individuals."
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In a Boston Globe article about the incidents two days 
after the plaintiff nurses were fired, Walczak was quoted 
as saying that, when he read Harshbarger's report, he 
"decided to replace the nurses and other staff on the 

unit." 6  Walczak said that the report recommended that 
he "start over on the unit" and that his "goal [was] to make 
it the best unit in the state." The article noted that Walczak 
"would not provide details of the alleged assault or patient 
safety concerns, or comment on why the entire staff was 
dismissed, given that the allegation involved one employee 
and one patient." Approximately one month later, the 

Boston Globe published another article on the incidents 
at the hospital, quoting Walczak as stating that "[t]he 
Harshbarger report indicated it wasn't a safe situation" 
and stating that the report "underscored his decision to 
fire the entire staff of the unit." 

6 	The article stated that Harshbarger had been 

investigating an employee's alleged sexual assault of a 

patient and "conditions on the 14-bed locked unit for 

extremely troubled teens." 

In June, 2011, DMH issued its reports on each of the 
four incidents. The reports concerning the first three 
incidents concluded that there had been wrongdoing by 
a single mental health counsellor, while the fourth report 
concluded that unspecified **28 staff on duty during the 

incident had acted improperly. 7  

7 	In May, 2011, the union that represented the plaintiff 

nurses, the Massachusetts Nurses Association, filed 

grievances on behalf of each of the unit's nurses, 

including each of the plaintiff nurses. Pursuant to the 

collective bargaining agreement between the hospital 

and this nurses association, the grievances were 

subject to arbitration. The first arbitration involved 

five of the plaintiff nurses: Douglas, Hendrick, Herr, 
Lang, and Woods. The arbitrator found in favor of 

the nurses and ordered, inter alia, their reinstatement. 

The hospital appealed from that ruling; the appeal is 

apparently still pending. 

2. Prior proceedings. In May, 2013, in a five-count 
corn plaint brought against the hospital defendants, along 
with Harshbarger and Proskauer Rose LLP (Proskauer 

defendants), 8  the plaintiff *146 nurses claimed that the 
hospital defendants and the Proskauer defendants had 
each defamed them. The plaintiff nurses alleged, in one 
count of their complaint, that the hospital defendants  

defamed them both by the e-mail message sent to hospital 
employees announcing their terminations, as well as by 
communications made to and published by the Boston 
Globe. The plaintiff nurses asserted that such statements 
falsely suggested that "after a thorough investigation, 
[Walczak] had determined ... that each of the terminated 
plaintiffs had demonstrated inadequate commitment to 
patient care and that each had provided such deficient 

patient care that her employment had to be terminated." 9  

8 
	

The complaint also included a claim against the 

hospital defendants for violation of the healthcare 

provider whistleblower statute, G. L. ,c. 149, § 

187, and plaintiffs Lang and Donahoe claimed that 

the hospital defendants retaliated against them for 

performing their obligations under the mandatory 

reporting statute, G. L. c. 119, § 51A. In addition, all 

of the plaintiff nurses asserted a claim of intentional 

or reckless infliction of emotional distress against 

Harshbarger and Proskauer Rose LLP. 

9 	The plaintiff nurses claimed that Walczak's 

"statements implied the existence of undisclosed 

facts, namely, that the decision to terminate each 
of the plaintiff nurses was based on her actions 

in connection with undisclosed incidents involving 

patients in the unit, which were known to Walczak 

and had been 'thoroughly investigated.' " 

In their defamation claim against the Proskauer 
defendants, the plaintiff nurses asserted that 
Harshbarger's preliminary and final written reports had 
defamed them by falsely suggesting that they had 
"adhered to a 'code of silence,' " had failed to report "a 
variety of problems, ... including misconduct," of which 
they were aware, and had been derelict in their duties in a 

number of other respects. 

Both sets of defendants responded by filing special 
motions to dismiss the defamation counts under the 

anti-SLAPP statute. See G. L. c. 231, § 59H. 1°  A 

Superior Court judge allowed the Proskauer defendants' 
special motion to dismiss, but denied the hospital 

defendants' motion. The hospital defendants appealed. 11
The Appeals Court reversed in part, allowing the 
defendants' special motion to dismiss with respect to 
Walczak's comments to the Boston Globe, affirming the 
denial with respect to the e-mail message, and denying the 
hospital's motion for attorney's fees and costs. Blanchard, 
89 Mass.App.Ct. at 98, 1 1 1 & n.14, 46 N.E.3d 79. We 
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In a Boston Globe article about the incidents two days
after the plaintiff nurses were fired, Walczak was quoted

as saying that, when he read Harshbarger's report, he

"decided to replace the nurses and other staff nn the

unit." ~ Walczak said that the report recommended that

he "start over on the unit" and that his "goal [was] Co make

it the best unit in the state." The article noted that Walczak

"would not provide details of the alleged assault or patient

safety concerns, or comment on why the entire staff was

dismissed, given that the allegation involved one employee

and one patient." Approximately one month later, the

Boston Globe published another article on the incidents

at the hospital, quoting Walczak as stating that "[t]he

Haisl~barger report indicated it wasn't a safe situation"

and stating that the report "underscored his decision to

fire the entire staff of the unit."

~ Thy article stated that Harshbarger lead been

investigating an employee's alleged sexual assault of a

patient and "conditions on the 14 -bed locked. unit for

extremely troubled teens."

In June, 2011, DMH issued its reports on each of the

four incidents. The reports concerning the first three

incidents concluded that there h~~d been wrongdoing by

a single mental health counsellor, while the fourth report

concluded that unspecified **28 staff on duty during the

incident lead acted improperly. ~

~ Iii May, 201 1, fhe union that represented the plaintiff

nurses, the Massachusetts Nurses Association, filed

grievances ou behalf of each of tl~e unit's nw•ses,

including e~3ch of the plaintiff nurses. Pw•suant to the

collective bargaining agreement between the hospital

and t(1is nurses assc>ci~tion, the grievances were

s~ibject to arbitration, The first arbitration involved

five of the plaintiff nwses: Douglas, Hendrick, Herr,

Lang, and Woods. The arbitrator found in favor of

the nurses and ordered, inter alia, their reinstatement.

The hospital appealed from that ruling; the appeal is

apparently still pending.

2. Prior proceedings. lei May, 2013, in a five -count

complaint brought agauist tl~e hospital defendants, along

with Harshbarger and Proskauer Rose LLP (Proskauer

defendants), 8 the plaintiff *146 nurses claimed Chat the

hospital defendants and the Proskauer defendants had

each defamed them. The plaintiff nurses alleged, in one

count of tl~cir complaint, that the hospital defendants

defamed them both by the e-mail message sent to hospital

employees announcing their terminations, as well as by

communications made to and published Uy the Boston

Globe. Tl~e plaintiff nurses asserted that such statements

falsely suggested that "after a thorough investigation,

[Walczak] had determined ... that each of the terminated

plaintiffs had demonstrated inadequate commitment to

patient care and that each lead provided such deficient

patient care that her employment had to be terminated." y

g The complaint also included a claim against Che

1~ospiCal defendants for violation of the healthcare

provider whistleblower statute, G. L. -c. 149,

(87, and plaintiffs Lang and Donahoe claimed that

the hospital defendants retaliated against them for

performing d~eir obligations under the mandatory

reporting statute, G. L. c. 1.19, § S l A..Ln addition, all

of the plaintiff nurses asserted a cl~iim of intentional

or reckless infliction of emotional distress against

HarshUarger and Proskauer Rose LLP.

c~
Tl~e plaintiff nurses claimed that Walczak's

"statements implied the existence of undisclosed

facts, namely, th~it tine decision to terminate each

of the plainCiff nurses was based on tier actions

in connection with undisclosed incidents involvii~~?

patients in the unit, which were known to Walczak

and had been `thoroubhiy investigated.' "

In their defamation claim against the Proskauer

defendants, the plaintiff ntu•scs asserted that

Harshb.arger's preliminary and ~nai written reports had

defamed them by falsely s~iggesting that they had

"aiihered to a `code of silence,' "had failed to report "a

variety of problems, .., including misconduct," of which

they were aware, and had Ueen derelict in their duties in a

number of other respects.

Both. sets of defendants responded by filing special

motions to dismiss the defamation counts under the

anti-SLAPP statute, See G. L. c. 231,~~' S9H. 1 ~~ A

Superior Court judge allowed the Proskauer defendants'

special motion to dismiss, but denied the hospital

defendants' motion. The hospital defendants appealed. i ~

The Appeals Court reversed in part, allowing the

defendants' special motion to dismiss with respect Co

Walczak's comments to the Boston Globe, affirming the

denial with respect to the e-mail message, and denying the

hospital's motion for attorney's fees and costs. Bl~lncharci,

89 Mass.App.Ct. at 98, 111 & n.14, 4( N.E.3d 79. We
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[1] 	[21 	[31 	[41 	**29 *147 3. Discussion a. The anti- 
SLAPP statute. The Legislature enacted the anti-SLAPP 
statute to counteract "SLAPP" suits, defined broadly as 
"lawsuits brought primarily to chill the valid exercise of 
the constitutional rights of freedom of speech and petition 
for the redress of grievances." Duracraft, 427 Mass. at 161, 
691 N.E.2d 935, quoting 1994 House Doc. No. 1520. See 
G. L. c. 231, § 59H, See also Cardno ChemRisk, LLC v. 
Foytlin, 476 Mass. 479, 488 n.14, 68 N.E.3d 1180 (2017) 
(explaining catalyst for legislation). The main "objective 
of SLAPP suits is not to win them, but to use litigation 
to intimidate opponents' exercise of rights of petitioning 
and speech." Duracraft, supra. To forestall such suits, 
the anti-SLAPP statute provides a "procedural remedy 
for early dismissal of the disfavored" lawsuits. Id. This 
remedy is the special motion to dismiss, which can be 
brought prior to engaging in discovery, and is intended to 
dispose of "civil claims, counterclaims, or cross claims" 
that are based solely on a party's exercise of its right to 
petition. See G. L. c. 231, § 59H. The statute also mandates 
the award of attorney's fees to successful special movants. 

I d. 

granted the parties' cross applications for further appellate 
review. 

10 	Both sets of defendants also filed motions to dismiss 
the other claims under Mass. R. Civ. P. 12 (b) (6), 
365 Mass. 754 (1974). At a hearing on the motions 
to dismiss, the defendants waived their motions under 
rule 12 (b) (6). 

11 	Defendants Harshbarger and Proskauer Rose LLP 
filed a stipulation of dismissal prior to the proceedings 
in the Appeals Court, and they have no role in this 
appeal. 

To prevail on such a motion, a special movant, such as 
the hospital defendants here, "must make a threshold 
showing through pleadings and affidavits that the claims 
against it 'are "based on" the petitioning activities alone 
and have no substantial basis other than or in addition 
to the petitioning activities.' " Fustolo v. Hollander, 455 
Mass. 861, 865, 920 N.E.2d 837 (2010), quoting Duracraft, 
supra at 167-168, 691 N.E.2d 935. See Fabre, 436 Mass. 
at 524, 781 N.E.2d 780 (special movant must demonstrate 
that "the only conduct complained of is ... petitioning 

activity"). 12  The anti-SLAPP statute defines a party's 
exercise of its right to petition broadly to include:  

"[1] any written or oral statement 
made before or submitted to a 
legislative, executive, or judicial 
body, or any other governmental 
proceeding; [2] any written or oral 
statement made in connection with 
an issue under consideration or 
review by a legislative, executive, 
or judicial body, or any other 
governmental proceeding; [3] any 
statement reasonably likely to 
encourage consideration or review 
of an issue *148 by a legislative 
executive, or judicial body or any 
other governmental proceeding; [4] 
any statement reasonably likely to 
enlist public participation in an 
effort to effect such consideration; 
or [5] any other statement falling 
within constitutional protection of 
the right to petition government." 

G. L. c. 231, § 59H. 

12 	The statute also requires a special movant to 
demonstrate that it was exercising "its own right of 
petition" in both the statutory and the constitutional 
sense. See Cardno ChemRisk, LLC v. Foyllin, 476 
Mass. 479, 486-489, 68 N.E.3d 1180 (2017); G. L. 

c. 231, § 59H ("In any case in which a party asserts 
that the civil claims, counterclaims, or cross claims 
against said party are based on said party's exercise 
of its right of petition under the [C]onstitution of the 
United States or of the [C]ommonwealth, said party 
may bring a special motion to dismiss"). 

If the hospital defendants are able to make a threshold 
showing that the plaintiff nurses' claim is based solely 
on the hospital defendants' petitioning activities, the 
burden shifts to the plaintiff nurses to establish "by 
a preponderance of the evidence that the [hospital 
defendants] lacked any reasonable factual support or any 
arguable basis in law for its petitioning activity," 13aker v. 
Parsons, 434 Mass. 543, 553-554, 750 N.E.2d 953 (2001), 
and that the hospital defendants' sham petitioning activity 
caused the plaintiff nurses "actual "30 injury." G. L. c. 
231, § 59H. See Fustolo, 455 Mass. at 865, 920 N.E.2d 837. 

b. Petitioning activity. As part of its threshold burden, 
the hospital defendants must show that the conduct 
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granted the parties' cross applications for further appellate
review.

l ~ Both sets of dependants also filed motions to dismiss
tl~e other claims «nder 1VIass. R. Civ. P. 12 (b) (6),
365 Mass. 754 (1974). At a hearing on the motions
to dismiss, the defendants waived their motions under
rule 12 (b) (6).

11 Defendants Harshbarger and Proskauer Rose LLP
filed a stipulation of dismissal prig• eo the proceedings
in the Appeals Court, and they have no role in this
appeal.

~1~ ~2J ~3~ ~a) **29 *147 3. Discussion a. Tl~e ai~ti-
SLAPP statute. Tl~e Legislature enacted the anti-SLAPP
statute to counteract "SLAPP" suits, defined broadly as
"lawsuits brought primarily to chill the valid exercise of
the constitutional rights of freedom of speech <iud petition
for the redress of grievances." nuracraft, 427 Mass. at 1 C l ,
691 N.E.2d 935, quoting 1994 House Doc. Nn. 1520. See

G. L. c. 231, ~ 59H, See also Car~no Ghen~Risk,_LLC. v.
Foytlin, 476 Mass. 479, 488 n.14, 68 N.E.3d 1180 (2017)

(explaining catalyst for legislation). The main ``objective

of SLAPP suits is not to win them, but to use litigation

to intimidate opponents' ~xereise of rights of petitioning

and speech." Dut~acraft, supI'tl. To forestall such suits,

the anti-SLAPP statute provides a "procedural remedy

for early dismissal of the disfavored" lawsuits. Id. This

remedy is the special motion to dismiss, which can be

brought prior to engaging in discovery, and is intended to

dispose of "civil claims, counterclaims, or cross claims"

that are based solely on a party's exercise of its right to
petition. See G. L. c. 231, y 59H. The statute; also mandates

the award of attorney's fees to successful special movants.

i d.

"[1] any written or oral statement
made before or submitted to a
legislative, executive, or judicial
body, or any other governmental
proceeding; [2J any written or oral
statement made in connection with
an issue under consideration or
review by a legislative, executive,
or judicial body, or any other
government~ll proceeding; [3J any
statement reasonably likely to
encourage consideration or review
of an issue k148 by ~ legislative

executive, or judicial body or any

other govec•nmental proceeding; [4J
any statement reasonably likely to
enlist. public participation in an
effort to effect such consideration;

or [5] any other statement falling
within constitutional protection of

the right Yo petition government."

G. L. c. 231,~~' S9F-~.

12 The staCute also requires a special movant to
demonstrate that it was exercising "its own ribht of
peCition" in both the statutory and the constitutional
sense. See Carci_ng .. _C;hemRisk~_.LI_C v. T_~ytlin, 476
Mass. 479, 486-4~9, 68 N.E.3d 1180 (2017); G. L.
c. 231, § 59H ("In any c~ise in wf~ich a party asserCs
that tl~e civil claims, counterclaims, or cross claims
against said party are based on said party's exercise
of its right of petition under the [C]onstitution of the
United States or of the [C)ommonwealth, said party
may bring a special motion Co dismiss").

To prevail on such a motion, a special movant, such as if the hospital defendants are able to make a threshold

the hospital defendants here, "must make a threshold showing that the plaintiff nurses' claim is based solely

showing through pleadings and affidavits that the claims on the hospital defendants' petitioning activities, the

against it `are "based nn" the petitioning activities alone burden shifts to the plaintiff nurses to establish "by

and have no substantial basis other than or in addition ~t preponderance of the evidence that the [hospital

to the petitioning activities.' " I~'ustolo v. Ftollan.c~er, 45S defendants] lacked any reasonable factual support or any

Mass. 861, 865, 92U N.I;.2d 837 (2010), quoting Durac,r~ft, arguable basis in law for its petitioning activity," Baker v.

stria_ at 1~7-168, O1 N.E.2d 935. See F~~b. rc, 43G Mass. ~'~~rsons, 434 Mass. 543, 553--554, 7S0 N.I;.2d 953 (2U01),

at 524, 781 N.E.2d 780 (special movant must demonstrate ~~nd tliak the hospital defendants' sham petitioning activity

that "the oul . conduct complained of is ... petitioning caused the plaintiff nurses "actual *k30 injtiiry." G. L. c.

231,~~' S9tI. See ~u.s...tal~, 455 Mass. at 865, 920 N.E.2d 837.
activity'). ~~ The anti-SLAPP statute deCnes a party's

exercise of its right to petition broadly to include: U, petitioning activity. As part of its threshold burden,

the hospital defendants must show that the conduct
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113, 123, 769 N.E.2d 749 (2002) (communications 
with Federal Deposit Insurance Corporation seeking 

favorable outcome constituted petitioning activity). 14  
Failing something this clear cut, courts look to objective 
indicia of a party's intent to influence a governmental 
proceeding. See North Am. Expositions Co. Ltd.  
Partnership, 452 Mass. at 862-863, 898 N.E.2d 831 
(statement was petitioning activity where context in which 
it was made suggested it was intended to influence 
governmental body). This intent to influence is manifested 
in statements that are "closely and rationally related 
to the [governmental proceeding]" and "in furtherance 
of the objective served by governmental consideration 
"31 of the issue under review." Plante v. Wylie, 
63 Mass.App.Ct. 151, 159, 824 N.E.2d 461 (2005). 
Contrast Global NAPS Inc., 63 Mass.App.Ct. at 607, 828 
N.E.2d 529 (statements to newspaper containing oblique 
reference to defendant's petitioning activity not protected 
under anti-SLAPP statute); Burley v. Comets Community 
Youth Ctr., Inc., 75 Mass.App.Ct. 818, 823, 917 N.E.2d 

13 

	

	 250 (2009) (defendant failed to demonstrate "statements The defendants do not contend that Walczak's 
were made in conjunction with its protected petitioning communications fall under any of the other 
activity ... as opposed to being incidental observations definitions of petitioning activity in the anti-SLAPP 
that were not tied to the petitioning activity in a direct statute. 

151 	161 	171 The initial question before us is thus whether way" [quotations and citation omitted] ). 

Walczak's communications to the Boston Globe and to 
the hospital employees were each made "in connection 
with" DMH's investigation of the incidents and its 
decision regarding the hospital's license to operate the 
unit, such that they constitute petitioning activity *149 
under the anti-SLAPP statute. In determining whether 
statements constitute petitioning, "we consider them in 
the over-all context in which they are made." North 
Am. Expositions Co. Ltd. Partnership v. Corcoran, 
452 Mass. 852, 862, 898 N.E.2d 831 (2009). To fall 
under the "in connection with" definition of petitioning 
under the anti-SLAPP statute, a communication must be 
"made to influence, inform, or at the very least, reach 
governmental bodies---either directly or indirectly." Id., 
quoting Global NAPs,Inc. v. Verizon New England,Inc., 
63 Mass.App.Ct. 600, 605, 828 N.E.2d 529 (2005). The 
key requirement of this definition of petitioning is the 
establishment of a plausible nexus between the statement 
and the governmental proceeding. 

181 	191 	1101 The archetypical demonstration of 
nexus involves a party's statement regarding an ongoing 
governmental proceeding made directly to a governmental 
body. See, e.g., Office One, Inc. v. Lopez, 437 Mass. 

WESTLAW 
	

2018 IVIOinson k),euten No claar. to original U.S. Government Works. 

complained of constitutes the exercise of its right to 
petition. See Baker, 434 Mass. at 550, 750 N.E.2d 953. 
The hospital defendants contend that the motion judge 
erred in determining that Walczak's communications to 
the Boston Globe and to the hospital employees did 
not constitute petitioning activity under the anti-SLA.PP 
statute. The hospital defendants argue that Walczak's 
statements to the Boston Globe, and his e-mail message 
to all hospital employees, were the exercise of the hospital 
defendants' right to petition because such statements were 
made "in connection with an issue under consideration 
or review by a legislative, executive, or judicial body, 

or any other governmental proceeding." 13  See G. L. c. 
231, § 59F-1. Given that DMH was considering whether to 
revoke the hospital's license to operate the unit when the 
statements were made, the hospital defendants contend 
that both communications were part of the hospital's 
efforts to maintain its license to operate the unit by 
demonstrating that it was taking remedial steps. 

14 	Such activity also would fall under the first definition 
of petitioning activity in the anti-SLA.PP statute. See 
G. L. c. 231, § 59H (defining petitioning activity 
as "any written or oral statement made before or 
submitted to a legislative, executive, or judicial body, 
or any other governmental proceeding...."). 

We turn to the - two types of communications at issue here. 

1111 i. Statements to the Boston Globe. Walczak's 
statements to the *150 Boston Globe commented on 
DMH's inquiry into the incidents of abuse at the unit, and 
the hospital's attempts to address the situation. Walczak's 
comments had a plausible nexus to DMH's investigation 
based on their content and the high likelihood that they 
would influence or at least reach DMH. 

Based on their content, it can be reasonably inferred 
that Walczak's statements to the Boston Globe were 
intended to demonstrate to DMH the hospital's public 

this  commitment to address the underlying problems at the 
unit. It is undisputed that DMH was considering whether 
to revoke the hospital's license to operate the unit at the 
time that Walczak made his comments to the Boston 
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coimplained of constitutes the exercise of its right to
petition. See Baker, 434 Mass. at SSU, 750 N.F.2d 953.
The hospital defendants contend that the motion judge

erred in determining that Walczak's communications to
the Boston Globe and to tl~e hospital employes did
not constitute petitioning activity under the anti-5LAPP
statute. The hospital defendants argue that Walczak's

statements to the Boston Globe, and his e-mail message
to all hospital employees, were tl~e exercise of the hospital
defendants' right to petition because such statements were

made "`in connection with Diu issue under consideration

or review Uy a legislative, executive, or judicial body,

or any other governmental proceeding." i ~ See G. L. c.
231, ~ 59F -I. Given that DMH' was considering whether to
revoke Che hospital's fice»se to operate the unit when the
statements were made, the hospital defendants contend
that b~tl~ comn~~inicatio~is were part of the hospital's

efforts to maintain its license to operate the unit by
de~l~onstrating that it was taking remedial steps.

113, 123, 769 N.F;.2d 749 (2002) (coulmunications

with Federal Deposit Insurance Corporation seeking

favorable outcomE constituted petitioning activity). 14
Failing somcthin~ this clear cut, courts look to objective

indicia of a party's intent 'to influence a governmental

proceeding. See North Am. Expositions Co. Ltd.
Partnership, 452 Mass. at 862--863, 898 N.E.2d 831
(statement wits petitioning activity where context in which

it was made suggested it was intended to influence
governmental body). This intent to int7uence is manifested
in statements that are "closely and rationally related

to the [govermne»tal proceeding]" and "in furtherance

of the objective served by governmental consideration

**31 of the issue under review." Plate v. Wylie,

63 Mass.App.Ct. 151., 159, 824 N.~.Zd 461 (2005).
Contrast Global N_A.P~ Iuc., 631VIass.App.Ct. at 607, 828

N.E.2d 529 (statements to newspaper eontainrng obliq~ie
reference to defendant's petitioning activity not protected

under anti-SLAPP statute); Burley_v. Comets Community_
1 VUlll li Lt. • y... 1. i. l~..~ /J IY1 CtJJ.I"l ~l ~/.Vt. V1.V~ V~..> > /a i 1~..~+. ~.0

~ ~ The defendants do not contend that Walczak's 25U (209) (defendant failed to demonstrate "statements

communications fall under any of the other Were made in conjunction with its protected petitioning

definitions of petitioning activity in the anti-SLAPP activity ... as opposed. to being incidental observations

stature. that were not tied to the petitioning activity in a direct

(5~ ~6~ ~7~ The initial question before us is thus whether Way ~auotations and citation omitted) ).

Walczak's comulunications to the Boston Globe and to

the hospital employees were each made "iu connection 14 Such activity also would fall under tl~e first definition

with" DMH's investigation of the incidents and its of petitioning activity in the anti-SLAPP statute. See

decision regarding the hospital's license to operate the U. L. c. 231,~~' S9H (defining petitioning activity

unit, s~~ch that they cotlstitute petitioning activity *1.49 as "any written or oral statement made before or

u~Ider the anti-SLAPP statute. In determining whether submitted to a legislative, executive, oc judicial body,

statements constitute petitio~iing, "we consider them in
or any other governmenCal proceeding....").

the over-all context in which. they are m~~de." North. We tw-n to the -two types of communications at issue here.

A_m.. ,._ ._E.xpositio ~s_ Co._ Ltci. Partnership v. Go~_c.o an,

452 Mass. $52, 862, 898 N.E.2d 831 (2Q09). To fall (11] i. Statements to the Boston Globe. Walczak's

under the "in connection with" definition of petitioning statements to the *150 Boston Globe commented on

under the anti-SLAPP statute, a co~nn~unication must be DMH's inyuiry into the incidents of abuse at the unit, and

"made to influence, inform, or at xhe very least, reach the hospital's attempts to address the sitLiation. Walczak's

governmental bodies ---either directly or indirectly." Id., comments had a plausible nexus to DMH's investigation

quoting G1oUa1 NAPs~Igc.. v Ver zcm New England _Inc., based on their content and the high likelihood that they

63 Mass.App.Ct. 600, 605, 828 N.E.2d 529 (2005). The Would influence or at le~~st rc,ach DMH.

key requireu~eiit of Cris definition of petitioning is the
establishment of a plausible nexus between tl~e statement Based on their content, it can be reasonably inferred

and tine government~ll proceeding. that Walczak's stateineilts tc~ the Boston Globe were

inte~ided to demonstrate to DMN the hospital's public

~8~ (9~ (10) The archetypical demonstration of this commitment to address the underlying problems at the

nexus involves a party's statement regarding an ongoing unit. It is undisputed that DMH was considering whether

governmental proceeding made directly to a governmental to revoke the hospital's license to operate the unit at the

body. See, e.g., OF~cc One, Inc. v. Low, 437 Mass. time that Walczak made his comments to the Boston
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Globe. DMH's decision whether to do so turned on the 
hospital's implementation of remedial steps to prevent 

future incidents. 15  The content of Walczak's statements 
directly addresses DMH's concern. 

15 	The then director of licensing at the Department 
of Mental Health (DMH) testified at an arbitration 
hearing regarding the nurses claim for reinstatement 
to the unit that the decision whether to revoke the 
hospital's license to operate the unit centered on the 
hospital's "plan ... to make [the situation] right." 

In the first article, published on May 28, 2011, Walczak's 
statements implied that he had decided to terminate 
the nurses' employment as a remedial action, based on 
Harshbarger's recommendation. He is quoted as stating 
that the Harshbarger report described "serious concerns 
about patient safety and quality of care on the unit" and 
that the report recommended he "start over on the unit." 
Walczak's statements in the second article, dated June 
22, 2011, noted that the Harshbarger report indicated "it 
wasn't a safe situation [at the unit]" and that the reports of 
additional incidents "required a much deeper look at what 

was going on in the unit." 16  In both of these statements, 
Walczak emphasized that he was following the advice 
contained in the Harshbarger report in addressing the 
unit's problems. 

16 	The article noted that, at the time, DMH had 
confirmed the first three incidents at the unit and 
was still investigating the fourth asserted incident of 
abuse. 

By making clear that the hospital was following 
Harshbarger's recommendations, the statements 
communicated to readers, likely including some of the 
licensing decision makers at DMH, that progress was 
occurring at the hospital, and that its license to operate 
the unit should not be revoked. These statements were 
neither "tangential" nor "unrelated to governmental 
involvement," Global NAPs, Inc., 63 Mass.App.Ct. at 
607, 828 N.E.2d 529, but rather went to *151 the heart 
of a government agency's decision whether to terminate 
the hospital's license to operate the unit. The statements 
directly related to DMH's then-pending investigation 
and, in particular, **32 to DMH's decision whether 
to pull the plug on the hospital's license for the unit. 
Walczak's statements can fairly be said to have been 
"closely and rationally related" to DMH's investigation 
and "in furtherance of the objective" of the hospital's  

petitioning--the preservation of the hospital's license to 
operate the unit. Plante, 63 Mass.App.Ct. at 159, 824 
N.E.2d 461. 

Walczak's statements, moreover, were issued in a manner 
that was likely to influence or, at the very least, reach 
DMH. He made his statements to the Boston Globe, a 
newspaper "widely circulated in Boston and throughout 
the Commonwealth." Brauer v. Globe Newspaper Co., 
351 Mass. 53, 54, 217 N.E.2d 736 (1966). Decision makers 
at DMH, and members of the public wishing to weigh 
in on the licensing decision, could reasonably have been 
expected to read Walczak's statements. The timing of 
Walczak's statements to the Boston Globe indicates, as 
well, a plausible nexus between the communications and 
DMH's licensure decision, the statements having been 
made while DMH's investigation was still ongoing. 

The plaintiff nurses contend that Walczak made the 
statements primarily to defend the unit's reputation to the 
public. This goal, however, hardly can be seen as unrelated 
to the hospital's objective of convincing DMH to leave 
intact the hospital's license to operate the unit. The greater 
the public's confidence in and support for the hospital, the 
more complex any decision to revoke the hospital's license 
to operate the unit would .become. Ulterior motives, in 
.any event, do not bear on the petitioning nature of 
the statements to the Boston Globe. See North Am. 
Expositions Co. Ltd. Partnership, 452 Mass. at 863, 898 
N.E.2d 831 ("the fact that ... speech involves a commercial 
motive does not mean it is not petitioning"). Accordingly, 
we conclude that Walczak's statements to the Boston 
Globe were protected petitioning activity under the anti-
SLAPP statute. 

[12] ii. Internal e-mail message. In contrast, Walczak's 
e-mail message to all hospital employees concerning 
the termination of the plaintiff nurses' employment was 
not petitioning activity. Neither the content of the e-
mail message, nor any evidence offered by the hospital 
defendants, suggests any audience for the message other 
than hospital employees. The explanation of troubling 
events at their workplace that was presented to hospital 
employees in an e-mail message by the hospital's president 
has no *152 plausible nexus to the hospital's efforts to 
sway DMH's licensing decision. 

1131 	[141 In this regard, the defendants have not shown 
that the e-mail message to employees had reached, or was 
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Globe. DMH's decision whether to do so turned on the
hospital's implementation of reuledial steps to prevent

futtu~e incidents. 15 The content of Walczak's statements
directly addresses DMH's concern.

15 The then clirecroi• of licensing at tl~e Department
of Mental Health (DMH) testified at an arbitration
hearing regarding the nurses claim for reinstatement
to the unit that the decision whether to revoke the
hospital's license to operate Clue unit cenTered on the
hospital's "plan ... to make [the situation] right."

In the first article, p~iblishcd on May 28, 2011, Walczak's
statements implied that lie had decided to tciminate
the nurses' employment as a remedial action, based on

Hacsl~barger's recomme~ldaCion. He is quoted as stating
that the Harshbarger report described "serious concerns
about patient s~~fety and q~~aliCy of care on the unit" and
that the report recommended he "start over on the unit."
Walezak's statements in the second article, dated June

22, 20l 1, noted that the f-Iarshbarger report indicated "it

wasn't a safe situation [at Che unit]" and that the reports of

additional incidents "required a much duper look at what

was going on in the unit." 16 In both of these statements,

Walczak emphasized that he was following the advice

contained in the Harshbargcr report in addressing the

unit's problems.

16 Tl~e article noted that, at the time, DMH lead
confirmed Che first three incidents at the unit and
was still ii~vestigatin~ the fourth asserted incident of
abuse.

By making clear that the hospital was following

Harshbar~er's rccomme~ldations, the statements

comm~~nicatcd to rEadcrs, likely including some of the

licensing decision makers at DMH, that progress was

occurring at the hospital, and that its license to operate

the unit should not be revoked. These statements were

neither "tangential" nor "unrelated to governmental

involvement," Global NAPS, Inc., 63 Mass.App.Ct. at

607, 828 N.E.2d 529, but rather went to *151 the heart

of a government agency's decision whether to terminate

the hospital's license to operate the unit. The statements

directly related to DMH's then -pending investigation

and, in particular, **32 to D1V1H's decision whether

to pull tl~e plug on the hospital's license for the unit.

Walczak's statements can fairly be said to have been

"closely and rationally related" to DMH's investigation

and "in furtherance of the objective" of the hospital's

petitioning --the preservation of the hospital's license to
operate the unit. Plante, 63 1Vlass.App.Ct. at 159, 824
N.E.2d 461.

Walczak's statenle~rts, moreover, were issued in a planner

that was likely to iutluenca or, at the very least, reach
DMH. He made his statements to the Boston Globe, a
newspaper "widely circulated in Boston and throughout

the Commonwealth." Brauer v. Globe Newsp~ei• Co.,
351 Mass. 53, 54, 217 N.E,2d 736 (1966}. Decision makers

at DMH, and members of the puUlic wishing to weigh
i~~ on the licensing decision, could. reasonably have been
expected to read Walczak's statements. The timing uf'

Walczak's statements to the Boston Globe indicates, as

well, a plausible nexus between the communications end

DMH's licensure decision, the statements l~avii~g been

made while DMH's investigation was still ongoing.

The plaintiff nurses contend that Walczak made the

statements primarily to defend the unit's reputation to the

pL1bI1C. T111S ~TOtlI, however, hardly can be seen as unrelated

to the hospital's objective of convincing DMH to leave

intact the hospital's license to operate the unit. The greater

the public's conCdence in and support for the hospital, the

more complex any decision to revoke the hospital's license

to operate the unit would .become. Ulterior motives, in

any went, do not bear on the petitioning nature of

the statements to the Boston Globe. See N:ortli__... :Ain_

Exp_.ositions Co. Ltd_Part .nersh.p, 452 Mass. at 863, $98

N.E.2d 831 ("the fact that ... speech involves a commercial

motive does not mean it is not petitioning"). Accordingly,

we conclude that Walczak's statements to the Boston

Globe were protected petitioning activiCy under the anti-

SLA~PP statute.

['12] ii. Internal e-nail Message. In contrast, Watczak's

e-mail. message to all hospital employees concerning

tine termination of the plaintiff pulses' employment was

not petitioning activity. Neither the content of the e-

uiail message, nor any evidence offered by the hospital

defendants, suggests any audience for the message other

than hospital employees. The explanation of troubling

events at their workplace that was presented to hospital

employees in an e-m~iil message by the hospital's president

has no h152 plausible nexus to the hospital's efforts to

sway DMH's licensing decision.

~13~ ~14~ In this regard, the defend~rnts have not shown

that the c-mail message to employees had reached, or was

__ _. _.... _ ___ ~_. _ .~ __ w_ ._ _ _ ___~_ ~_._.,.._ _. _--
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reasonably likely to reach, DMH. A private statement to 
a select group of people does not, without more, establish 
a plausible nexus to a governmental proceeding. It stands 
to reason that statements cannot be "in furtherance or 
petitioning the government if they are not reasonably 
geared to reaching it. Plante, 63 Mass.App.Ct. at 159, 
824 N.E.2d 461. The defendants have not shown that 
the hospital or someone on its behalf had forwarded the 
e-mail message to DMH or even had informed, DMH 
that it had been sent to hospital employees. Nor have 
the defendants shown that someone in the hospital's 
employ receiving the e-mail message reasonably would be 
expected to or did communicate its message to DMH. 

Walczak's conclusory affidavit stating that he intended 

the e-mail message to come to DMH's attention 17  does 
not indicate any **33 mechanism through which the 

statement could arrive at the agency. 18  See Burley, 75 
Mass.App.Ct. at 823-824, 917 N.E.2d 250 (defendants' 
message to employees was not petitioning activity despite 
defendants' contention that they intended message to 
be conveyed to police). Walczak's intent alone does not 
suffice in the circumstances to establish the requisite 
nexus. 

17 	Walczak attested that he had sent the electronic mail 
(e-mail) message "not only to communicate to the 
hospital employees what was happening, but to give 
assurances to the regulatory agencies" in the process 
of determining whether to revoke the hospital's license 
to operate the unit "that the deficiencies which ha[d] 
been reported on the [u]nit would not continue." 
Yet the defendants fail to establish that DMH likely 
would have encountered the message, let alone that 
what employees were told would influence DMH's 
decision concerning the hospital's license to operate 
the unit. 

18 	The defendants also note that, in his affidavit, 
Harshbarger stated that he communicated to the 
general counsel of DMH, "the action [that the 
hospital's] leadership was taking in response to 
the [i]ncidents." Harshbarger's summation of the 
hospital's efforts, however, does not affect the 
analysis of whether Walczak's e-mail message was 
intended to or did influence DMH. 

Moreover, nothing in the content of the e-mail message 
itself, stating in essence that the terminated nurses 
deviated from the hospital's "rich tradition of providing 
excellent care to [its] patients," suggests that it was 
intended to influence or reach DMH. The e-mail message  

begins by lauding the hospital's "performance on national 
quality and safety standards," and notes that the 
"employees and caregivers at" the hospital are the reason 
*153 for its exemplary performance. Walczak then 

states that he had "thoroughly investigated" allegations 
concerning the incidents at the unit, "determined that [the 
plaintiff nurses] have not been acting in the best interest 
of their patients, the hospital, or the community we 
serve," and concluded by addressing the plaintiff nurses' 
termination. There is nothing in this text to suggest that it 
was intended to influence, inform, or reach anyone other 
than the hospital employees to whom an explanation of 
concerning events at their workplace was given. 

In light of this, we conclude that while Walczak's 
statements to the Boston Globe were protected petitioning 
activity, his e-mail message to hospital employees was not 
an exercise of the hospital defendants' right of petition. 

c. The meanin of "based on." Given the foregoing, the 
hospital defendants take the view that they have met 
their threshold burden by showing that the portion of the 
defamation claim based on the Boston Globe articles is 
solely based on such petitioning activity. They maintain 
that, if the nurses cannot show that this petitioning activity 
was, in essence, a sham, so much of their claim as asserts 
that the Boston Globe statements defamed them should 
be dismissed, with the plaintiff nurses made to pay a 
proportionate amount of the defendants' legal fees and 
costs. The plaintiff nurses, in contrast, maintain that, 
because some of their unitary defamation claim rests on 
non-petitioning activity, the hospital defendants fail to 
show that the defamation claim is solely based on the 
defendants' petitioning activity. 

Although we have said that a complaint should be 
evaluated count by count for anti-SLAPP purposes, see 
Wenger v. Aceto, 451 Mass. 1, 9, 883 N.E.2d 262 (2008) 
(granting special motion to dismiss with respect to two 
specific counts in nonmoving party's complaint), we have 
not had occasion to consider whether, at the threshold 
burden stage, the special movant can meet its burden by 
showing that a portion of the nonmoving party's claim 
is based on petitioning activity. Because the outcome of 
the threshold burden inquiry so often proves diapositive of 
the special motion, the permutations of that preliminary 
stage have largely occupied the field of **34 appellate 

consideration. 19  This case involves yet another variation 
on that theme. However, it also involves more than that. 
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reasonably likely to reach, DMH. A private statement to
a select group of people does not, without more, estaUlish
a plausible nexus to a governmental proceeding. It stands
to reason that statements cannot be "in furtherance of
petitioning the government if they are not reasonably
geared to raacl~ing it. Plante, 63 Mass.App.Ct. at 159,
824 N.F.2d 461. The defendants have not shown that
the hospital or someone nn its behalf had forwarded the
e-mail message to DMH or even had inforined,DMH
that it had been sent to hospital employees. Nor leave
the defendants showtl that someone in the hospital's
employ receiving the e -snail message re~sonabJy would be
expected to or did communicate its message to DMH.
Walczak's concluso~y affidavit stating that he intended

the e-mail message to coi~~e to DMH.'s atte~rtion 17 does
not indicate any **33 mechanism through which the

staCement co~ild arrive at the agency. ~~ See Burley, 75
Mass.App.Ct. at 823 824, 917 N.E.2d 250 (defendants'
message to employees was not petitioning activity despite
defendants' contention that they intended message to

be conveyed to police). Walczak's intent alone does not

suffice in the circumstances to establish the requisite
nexus.

1 ~ Walczak attested that he had sent the electronic mail
(e -snail) message "i~ot only to wminunicate to tl~e
hospital ev~ployces what was happening, but to give
ass~u•ances to the reguidtory agencies" in Use process
of determining whether to revoke the hospital's license.
to operate the unit "that the deficiencies which ha[d]
been reported on the [ujnit would not continue."
Yet the defendants fail to establish that DMH likely
would have encountered tl~e message, let alone that
what employees were told would influence DMH's
decision concerning the hospital's license to operate
the unit.

1 g The defendants also note that, in his affidavit,
Harshbarger stated thaC he communicated to the
general counsel of DMH, "the action [that the
hospital's] leadership was taking in response to
tl~e [i]ncidei~ts." Harshbarger's summatia~ of the
hospital's efforts, however, does not affect the
analysis of whether Walczak's e-mail mess~e was
intended to or did influence DMH.

Moreover, nothing in the content of the e-mail message
itself, stating in essence that the terminated nurses
deviated from the hospital's "rich tradition of providing

excellent care to [its] patients," suggests that it was
intended to influence or reach DMEi. The e-mail message

begins by lauding the l~os~ital's "performance on national
quality and safety standards," and notes that the
"employees and caregivers at" tl~e hospital are the reason
*153 for its exemplary pe~•formance. Walczak then

states that he had "thoroughly investigated" allegations
concerning the incidents at the unit, "determined that [tlie
plaintiff nurses] have not been acting in the best interest
of their patients, the hospital, or the community we
serve," and concluded by addressing the plaintiff nurses'
termination. T11ere is nothing in t11is text to suggest that it
was intended to influence, inform, or reach anyone other
than the hospital employees to whom an explanaxion of
concerning events at their workplace was given.

In light of this, we conclude that while Walczak's
statements to the Boston Globe were protected. petitioning
activity, his e-mail message to hospital employees was not

an exercise of the hospital defendants' right of petition.

c. The meaning of "based on." Given the foregoing, the
hospital defendants take the view that they have met
their threshold burden by showing that the portion of the
defamation claim based on the Boston Globe articles is
solely based on such petitioning activity. They maintain

that, if the nurses cannot show that this petitioning activity

was, in essence, a sham, so much of their claim as asserts

that the Boston Globe statements defamed them should

be dismissed, with. the plaintiff nurses made to pay a
proportionate amount of the defendants' legal fees and

costs. The plaintiff nurses, in contrast, m~~intain that,
Uecause some of their unitary defamation claim rests on
uon=petitioning activity', the hospital defe~idants fail to

show that the defamation claim is solely based nn the
defendants' petitioning activity.

Although we have said that a complaint should Ue
evaluated count by count for anti-SLAPP purposes, see
Wender v. Aceto, 451 Mass. 1, 9, 883 N.E2d 262 (2008)
(granting special motion to disaniss with respect to two

specific counts in nonmoving party's complaint), we have

not had occasion to consider whether, at the threshold

burden stage, the special movant can meet its burden by

showing that a portion of the nonmoving party's claim

is based on petitioning activity. Because the outcome of

the threshold burden inquiry so often proves diapositive of

tie special motion, the permutations of that preliminary

stage have largely occupied the field of **34 appellate

consideration. 1~ This case involves yet another variation
on that tlie~ne. However', it also involves more than that.
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19 Twelve out of the seventeen cases decided by this 
court and the majority of the cases decided by the 
Appeals Court that address the anti-SLAPP statute in 
depth have centered on the special movant's threshold 
burden. This appellate jurisprudence has split the 
special movant's threshold burden into three parts. 
First, the special movant must establish that its 
complained of conduct is petitioning activity. See, 
e.g., Hanover  v. New England Regional Council  

of Carpenters, 467 Mass. 587, 590-595, 6 N.E.3d 
522 (2014); Marabello  v. Boston Bark  Corp., 463 
Mass. 394, 397-400, 974 N.E.2d 636 (2012); North  

Am. Expositions Co. Ltd. Partnership v. Corcoran, 

452 Mass. 852, 861-862, 898 N.E.2d 831 (2009); 
Cagle  Co. v. Schlichtmann, 448 Mass. 242, 250. 859 
N.E.2d 858 (2007); Global NAPs. Inc.  v. Verizon  

New England, Inc., 63 Mass.App.Ct. 600, 606-607, 
828 N.E.2d 529 (2005). Second, the special movant 
must establish that the activity is its own petitioning 
activity. See, e.g., .CardnoChemRisk, LLC, 476 Mass. 
at 485, 486, 68 N.E.3d 1180 (2017); Fustolo  v. 
Hollander, 455 Mass. 861, 869, 920 N.E.2d 837 
(2010); Kobrin  v. Gastfriend.  443 Mass. 327, 330, 
821 N.E.2d 60 (2005). Third, the special movant 
must demonstrate that the nonmoving party's claims 
are solely based on its petitioning activity. See, e.g., 
Matter of the Discipline of Attorney, 442 Mass. 660, 
673-674, 815 N.E.2d 1072 (2004); Office 01-1,._Inc. 
v. Lopez, 437 Mass. 113, 121-123, 769 N.E.2d 749 
(2002); Fabre  v. Walton,  436 Mass. 517, 522-523, 781 
N.E.2d 780 (2002); McLarnon v. Jokisch, 431 Mass. 
343, 348, 727 N.E.2d 813 (2000); Duracraft Corp, v. 

Holmes Products Corp., 427 Mass. 156, 167--168.691 

N.E.2d 935 (1998). 

Similarly, Appeals Court cases construing the 
anti-SLAPP statute center chiefly on the special 
movant's threshold burden. See Chiulli  v. Liberty  

Mut. Ins. _Inc., 87 Mass.App.Ct. 229, 234, 28 
N.E.3d 482 (2015); Keystone Freight  Corp.  v. 
Bartlett Consoljnc., 77 Mass.App.Ct. 304, 316, 930 
N.E.2d 744 (2010); Brice Estates, Inc.  v. Smith,  76 
Mass.App.Ct. 394, 396-397, 922 N.E.2d 800 (2010); 
Burley v. CometsCommunity Youth Ctr, Ine., 75 
Mass.App.Ct. 818, 823-824, 917 N.E.2d 250 (2009); 
Dickey  v. Warren,  75 Mass.App.Ct. 585, 588-589, 
915 N.E.2d 584 (2009), cert. denied, 560 U.S. 926, 
130 S.Ct. 3333, 176 L.Ed.2d 1223 (2010); Ehrlich v. 
Stern,  74 Mass.App.Ct. 531, 537-538, 908 N.E.2d 
797 (2009); Giuffrida v. High Country Investor, Inc., 
73 Mass.App.Ct. 225, 243, 897 N.E.2d 82 (2008); 
Moriarty v. M ayor of Ilulyoke, 71 Mass.App.Ct. 442, 
447-448, 883 N.E.2d 311 (2008); Fisher  v. Lint,  69 

Mass.App.Ct. 360, 363-365, 868 N.E.2d 161 (2007); 
SMS Financial V, LLC  v. Conti,  68 Mass.App.Ct. 
738, 745-747, 865 N.E.2d 1142 (2007); Kilter v. 
Wood, 67 Mass.App.Ct. 584, 586-591, 855 N.E.2d 
421 (2006); Global NAPS, Inc., supra  at 603--607, 828 
N.E.2d 529; Wynne v. Creigle, 63 Mass.App.Ct. 246, 
251-255, 825 N.E.2d 559 (2005); Plante v. Wylie, 63 
Mass.App.Ct. 151, 157-161, 824 N,E.2d 461 (2005); 
Adams  v. Whitman.  62 Mass.App.Ct. 850, 852-858, 
822 N.E.2d 727 (2005); MacDonald v. Paton, 57 
Mass.App.Ct. 290, 294-295, 782 N.E.2d 1089 (2003); 
Ayasli  v. Armstrong,  56 Mass.App.Ct. 740, 748-749, 
780 N .E.2d 926 (2002). 
By contrast, only a handful of cases from this court 
address the nonmoving party's second-stage burden 
under the anti-SLAPP statute in a substantial way. 
See Van Liew v. Stansfield, 474 Mass. 31, 36-
41, 47 N.E.3d 411 (2016); Benoit v. Frederickson, 
454 Mass. 148, 153-154, 908 N.E.2d 714 (2009); 
Wenger  v. Aceto.  451 Mass. 1, 6-9, 883 N.E.2d 262 
(2008); Fabre, 436 Mass. at 524-525, 781 N.E.2d 
780; Baker  v. Parsons, 434 Mass. 543, 553-554, 750 
N.E.2d 953 (2001). Similarly, only a smattering of 
Appeals Court opinions address substantively the 
nonmoving party's burden. See The Gillette  Co. v. 
Provost, 91 Mass.App.Ct. 133, 137-140, 74 N.E.3d 
275 (2017); Demoulas Super Mkts.  v. Ryan,  70 
Mass.App.Ct. 259, 263-268, 873 N.E.2d 1168 (2007); 
DePiero  v. Burke. 70 Mass.App.Ct. 154, 158-161, 
873 N.E.2d 260 (2007); Garabedian  v. Westland,  
59 Mass.App.Ct. 427, 434, 796 N.E.2d 439 (2003); 
Donovan v. Gardner, 50 Mass.App.Ct. 595, 599-
601, 740 N.E.2d 639 (2000); Vittands v. Sudduth, 49 
Mass.App.Ct. 401, 414,-415, 730 N.E.2d 325 (2000). 

*154 Each of the positions advanced by the parties as to 
what solely based on should entail at the threshold burden 
stage has some merit, but our resolution of that issue 

cannot reach or settle the deeper problem that is laid bare 
in this appeal. That problem is *155 whether the plaintiff 
nurses' **35 defamation claim is, in fact, a "SLAPP" suit 
at all. Otherwise put, even if it were shown that the Boston 
Globe based portion of the nurses' defamation claim arises 
from and is, in that limited sense, solely based on their 
hospital employer's quite legitimate petitioning activity, it 
nevertheless remains unclear whether this qualifies as a 
disfavored "SLAPP" suit meriting early dismissal. Under 
current case law, the inquiry ends without permitting 
confirmation that the fundamental statutory concern 
is satisfied, much like the proverbial unacknowledged 
elephant in the room. To ensure that only "SLAPP" suits 

those without merit primarily brought to chill legitimate 
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fv~ Twelve out of the seventeen cases decided by this

court and the majority of the cases decided by the

Appeals Court that address the anti-SLAPP statute in

depth have centered on the special movant's tUreshold

burden. This appellate jurisprudence has slit the

special movant's threshold burden into three parts.

Fist, tl~e special movant must establish that its

complained of conduct is petitioi~in~ acCivity. See,

e.g., Hanover v. New England Re~*ional Council

~I' Car~encers, 467 Mass. 587, 590--595, 6 N.E.3d

522 (2014); M.~}r}. bellq v. F3ost,on. Bank .... C~r~., 463--....
Mass. 394, 397-Q00, 974 N.E.2d 63fi (2012); North

,A n.__Ex}positions_..C.o._.Ltd__ParUl~i~sli.i~ v. C_orco..r<{.n,

452 Mrlss. 852, 8h1~-8C~2, 894 N.E.2d 831 (2009);

Cadle Co. v. Schlichxmaun. 448 Mass. 242, 250. 859

N.E.2d 8S8 (2007); Global NAPS. Llc, v. Verizon

New_Engl~nd~_Inc., C3 Mass.App.Ct. (00, 60G-(07,

828 N.E.2d 529 (2005). Second, tl~e special movant

must establish that the activity is its own peCilioniug

activity. See, e.g., Card loC.:I~emRs_k, LL...C...., 47( Mass.

at 485, 48C, 6A N.E.3d 1180 (2017); Fustolo v.

I~-Iollaiider, 455 Mass. 861, 869, 920 N.E.2d 837

(2010); Kobi•in v. Vast&•ienci, 443 Mass. 327, 330,

821 N.E.2d 6U (2005). Third, the special movant

mist de~nonstr~te that tl~e non~~loving party's claims

are solely based on its peCiCioning activiCy. See, e.g.,

Matter of the Discipline of Attorney, 442 Mass. G60,

C73-~-674, 815 N.E.2d 1072 (2004); Olfice One,_Inc.

v. Loper, 437 Mass. 113, 121-123, 769 N.E.2d 749

(2002); Fabre v. Walton, 436 Mass. S 17, 522-523, 7R 1

N.E.2d 780 (2002); Mc.L~r.i~_on v. Jo.kscll, 431 Mass.

343, 348, 727 N.~.2d R13 (2000); Dtu_acr~i't..C~r~. v.

Ffohnes Picxl icri C;~.rp., 427 Miss. 15fi, 1.67... lE$. 691

N.E.2d 93S (1I)8).

Similarly, Appeals Court cases construing the

anti-SLAPP statute center chielly oil tl~e special

movant's threshold burden. See Chiulli v. LiberCv

Mut_.__Lls_,_._Inc., H7 Mass.App.Ct. 229, 234, 2H

N.E.3d 482 (2015); Keystone Freight_ Corla. v.

Bl~llett,Gc>ns,cil.~lilc., 77 Mass.App.Ct. 304, 316, 930

N.E.2d 744 (2010); Brice Estates, Inc. v. Smith, 76

Mass.App.Ct. 3)4, 396-397, 922 N.E.2d 800 (2010);

I~~n.ley v. C~~_metyCc~.m~nunty_...Youth_.Cci . _1nc., 75

Mass.App.Ct. 81R, &?3.....824. 91.7 N.F.2d 250 (2009);

Dickey v. Warren, 75 Mass.App.Ct. 58,5, 588--589,

915 N.E.2d 584 (2009), cent. denied, 560 U.S. ~)2C,

1.30 S.Ct. 3333, 17( L.Td.2d 1223 (2010); Elrlch v.

Stern, 74 Mass.App.Ct. 531, 537--538, 908 N.F.2d

797 (2009); Ci uffr cia v. High Country_Inve_.st~r, l ac.,

73 Mass.App.Ct. 2?5, 243, 897 N.E.2d 82 (2008);

Mor ay tv v. Mayor of I lgly<~ke, 7l Mass.App.Ct. 442,

447 448, 883 N.E.2d 31 I (2008); Fisher v. LinC, 69

Mass.App.Ct. 360, 3G3-365, 868 N.E.2d 161 (2007);

SMS Financial V, LLC v. Conti, 68 Mass.App.Ct.

738, 745-747, R65 N.E.2d 1142 (?007); K~tlter v.

Wopd, 67 Mass.App.Ct. 584, 58G-591, 855 N.E.2d

42 l (2006); Global NA 1'S, hic., su ra aC 603 -b07, 828

N.E.2d 52); Wym~c v. Crei~!Ie, 63 Mass.App.Ct. 246,

251--255, 825 N.E.2d 559 (2005); Pl~i . nte v. Wylie, G3

Mass.App.Ct. 1.51, 157~~~~161, $24 N,F.2d 461 (2005);

Adams v. Whitman, 62 Mass.App.Ct. 850, 852--858,

822 N.E.2d 727 (2005); MacDonald v. Paton, 57

Mass.App.Ct. 290, 294---295, 782 N.E.2d 1089 (2003);

A•Zasli v. Armstrong, S( Mass.App.Ct. 74U, 748 74),

780 N.E.2d 92G (2002).

By co~~trast, only a handful of cases from this court

address the nonmoving party's second -wage burden

under the anti-SLAPP slalttte in a substantial way.

See Van_Lc~v v. Staps.ficld, 474 Mass. 3l, 36--

41, 47 N.E.3d 411 (2016); Benoit v. Fred_cricksoil_,

454 Mass. 148, 153-154, 90~ N.E.2d 7lA (2009);

Well~el• v. Aceto. 451 Mass. L 6-9, 883 N.E.2d 262

(2008); Fttbre, 436 Mass. at 5?4-525, 781 N.E?ci

7K0; Baker v. Parsnns, 434 Mass. 543, 553--554, 750

N.E.2d 953 (200f). Similarly, only a smattering of

Appeals Court opinions address substantively the

nonmoving party's burden. See Tl~e Gillette C~. v.

PravoSt, 91 Mass.App.Ct. 133, 137--140, 74 N.E.3d

275 (2017); Demoulas Sutter Mkts. v. Ryan, 7U

Mass.App.Ct. 259, 263-2G8, 873 N.E.2d 1168 (ZU07);

DePiero v. Burke, 70 Mass.App.Ct. 154, 158-1(1,

873 N.L:.2d 260 (2007); Garabedian v. Westland,

59 Mass.npp.Ct. 427, 434, 7)C> N.E.2d 439 (2003);

D0110VA11 v. Gtjrdnei -, 50 Mass.App.Ct. 595, 599~-

601, 740 N.F..2d C>39 (2000); Vittands, v. Sudduth, 49

Mass.Ap}~.C~. 401, 414-415, 730 N.E.2d 325 (2000).

*l54 .Each of fhe positions adv~~nced by the parties as to

what solely based on should entail at the threshold burden

stage has some merit, but our resolution of that issue

cannot reach or settle the deeper problem that is laid bare

in this appeal. That problem is *155 whether the plaintiff

nurses' **35 defamation claim is, in fact, a "SLAPP" suit

at all. Otherwise put, even if it were shown that the Boston

Globs based portion of the ntiirses' defamation claim arises

from and is, in that limited sense, solely based on their

hospital employer's Quite legitimate petitioning activity, it

nevertheless remains unclear whether this qualifies as a

disfavored "SLAPP" suit merit[ng early dismissal. Uildcr

current c~ise law, the inyuiry ends without permitting

confirmation that the fundamental statutory concern

is satisfied, much like the proverbial unacknowledged

elephant in the room. To ensure that only "SLAPP" suits

-those without merit primarily brought to chill legitimate
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petitioning activities—are subject to early dismissal and 
its attendant financial penalties, we conclude that the 
statutory term "based on" must be accorded broader 
meaning than it has at present. 

115] We turn first, then, to what the threshold burden 
demands of the special movant seeking early dismissal 
under the anti-SLAPP statute. In essence, the Duracraft  
framework imposes the threshold burden as an initial 
screening device, requiring the special movant to show 
in the first instance that the claims against it in fact 
arose only from its own petitioning activities. It stands 
to reason that, in doing so, the special movant must take 
the adverse complaint as it finds it, and cannot fairly be 
expected to overcome the manner in which a nonmoving 
party has chosen to structure its complaint. Thus, however 
reasonable it may have been for the nurses to frame their 
defamation claim against the hospital defendants as one 
count including two types of communications, we agree 
with the Appeals Court that, when ascertaining whether 
petitioning activity is the sole basis of a claim, the structure 
of the nonmoving party's complaint ordinarily cannot be 
dispositive of the matter. See Blanchard, 89 Mass.App.Ct. 
at 111 n.13, 46 N-.E.3d 79, Were it otherwise, nonmoving 
parties could undercut the anti-SLAPP statute and its 
salutary purpose by combining into a single count claims 
that are based on both petitioning and non-petitioning 
activities. Where, as here, the claim structured as a single 
count readily could have been pleaded as separate counts, 
a special movant can meet its threshold burden with 
respect to the portion of that count based on petitioning 
activity. 

That being said, the plaintiff nurses' contrary position 
as to the scope of the threshold burden finds support in 
Ehrlich v. Stern, 74 Mass.App.Ct. 531, 536, 908 N.E.2d  
797 (2009), which-  notes the considerable potency of the 
sweeping early dismissal remedy provided by the *156 
anti-SLAPP statute. In an effort to assure that this remedy 
is confined only to suits meriting such harsh treatment, 
the Appeals Court construed the threshold burden strictly, 
stating that "the anti-SLAPP inquiry produces an all or 
nothing result as to each count the complaint contains ... 
and the statute does not create a process for parsing counts 
to segregate components that can proceed from those 
that cannot." Id. While, as explained, we depart from the 
Ehrlich view of the threshold burden, we recognize the 
well-founded concerns that underlie it and that prompt us 
now to revisit the Duracraft framework. 

Under current law, there are only two ways for a 
nonmoving party, such as the nurses here, to resist the 
early dismissal of their claim as a "SLAPP" suit. One 
way is to argue that the special movant has not met 
its threshold burden. Failing that, the other way is to 
argue that the special movant's petitioning activity was not 
legitimate but instead a sham, i.e., lacking any reasonable 
basis in fact or law. Because it is often difficult to make the 

latter showing, 20  the dispositive issue tends to be **36 
whether the special movant's threshold burden has been 
met. But, as this case illustrates, even where that burden 
has been met and the petitioning activity in question may 
be entirely legitimate, such inquiry is not entirely adequate 
to the task of determining whether the special motion 
should be allowed. 

20 	Under current case law, in order to meet its 
second-stage burden under the anti-SLAPP statute, 
a nonmoving party must, in essence, demonstrate 
through pleadings and affidavits that there is no 
credible factual or legal basis for the special movant's 
petitioning activities. See Benoit, 454 Mass. at 154 
n.7, 908 N.E.2d 714; Wenger, 451 Mass. at 7-8, 883 
N.E.2d 262. Given the high bar for nonmoving parties 
that this generally represents, it is little wonder that 
the plaintiff nurses  focused almost entirely on the 
hospital defendants' purported failure to meet their 
threshold burden. See Blanchard 89 Mass.App.Ct. at 
109, 46 N.E.3d 79 (concluding that plaintiff nurses 
did not attempt to make showing that hospital 
defendants' statements to Boston Globe were "devoid 
of factual or legal support" and thus failed to meet 
their second-stage burden). 

Particularly in instances where, as here, the classic indicia 
of a "SLAPP" suit, see Duracraft, 427 Mass. at 161- 

162, 691 N.E.2d 935, appear to be absent, 21  the present 
framework does not provide adequate means *157 to 
distinguish between meritless claims targeting legitimate 
petitioning activity and meritorious claims with no such 

goal. 22  It is only the former, the actual "SLAPP" suit, 
that the Legislature intended to stop early in its tracks. 
The Legislature did not intend the expedited remedy it 
provided, the special motion to dismiss, to be used instead 
as a cudgel to forestall and chill the legitimate claims 
--also petitioning activity--of those who may truly be 
aggrieved by the sometimes collateral damage wrought 
by another's valid petitioning activity. We are mindful 
that the threshold burden was itself crafted to address this 
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petitioning activities—are subject to early dismissal and
iCs attendant financial penalties, we conclude that the
statutory term "based on" must be accorded broader
meani~lg than it ]las at present.

~l5] We turn first, then, to what the threshold burden
demands of the special movant seeking early dismissal
under the anti-SLAPP statute. In essence, the Duracr~tft
framework imposes the tlu•eshoid burden as an initial
screening device, requiring the special movant to show
in tl~e first instance that tl~e claims against it in fact
~~rosc only from its own petitioning activities, tt stands
to reason that, in doing so, the special movant must take
the adverse compl~iint as it finds it, and cannot fairly be
expected to overcome the manner in which a nonmoving
party has chosen to structure its complaint_ Thus, however
reasonable it inay have been f'or the nurses to frame their

def'aination claim against the hospital defend~ults as one
count including two types of communications, wa ~igi -ee

with the Appeals Court that, when ascertaining whether
petitioning activity is the sole basis of a claim, the structure
of the nonmoving party's complaint ordinarily cannot be

dispositive of the matte•. See Blanchard, 89 Mass.App.Ct.

at 111 n.13, 46 N.E.3d 79. Were it otherwise, nonmoving

parties could undercut the anti-SLAPP statutE and its
salutary purpose by combining into a single count claims

that are based on both petitioning ttnd non -petitioning

activities. Where, as here, the claim structtilred as a single

count readily could have been pleaded as separate counts,

a special movant can meet its threshold burden with

respect to the portion of that count based on petitioning
activity.

That being said, the plaintiff nurses' contrary posiCion

as to the scope of the threshold Uurden finds support in

Lhrlic.h, v. Stun, 74 Mass.App.Ct. 531., 536, 908 N.E.2d

797 (2009), which - notes the considerable potency of the

sweeping early dismissal remedy provided by the *156
anti-SLAPP statute. In an effort to assure that this remedy

is confined only to suits meriting sucll harsh treatment,

the Appeals Court. construed the threshold burden strictly,

stating that "the anti-SLAPP inquiry produces an all or

nothing result as to each count the complaint contains ...

and the statute does not create a process for parsing counts

to segregate components that can proceed from those

that cannot." t=d. While, as explai»ed, we depart from the
Ehrlich view of the threshold burden, we recognize the

well-founded concerns that underlie it and that prompt us

now to revisit the Duracraft framework.

Under current law, there are only two ways for a
nonmoving party, such as the nurses here, to resist the
early dismissal of their claim as a "SLAPP" suit. One
way is to argue that the special movant has not met
its threshold burden. '~ailii~g that, the other way is to
argue that the special movant's petitioning activity was not
legitimate Uut instead a sham., i.e., lacking any reasonable
basis in fact or law. Because it is often difficult to make the

latter showing, 20 the dispositive issue tends to be **36
whether the special movant's threshold burden has been
met. But, as this case illustrates, even where that burden

leas been suet and the p~titioni~lg activity in question. may
be entirely legitimate, such inquiry is not entirely adequate
to the task of deter~ninin~ whether the special motion
should be allowed.

20 Under current case law, in order Co meet its
second -stage burden under the anti-SLAPP statute,
a noivnoving party must, in essence, demonstrate
through pleadings and affidavits that there is no
credible factual or legal basis for the special movant's
petitioning activities. See Benoit, 454 Mass. at 154
n.7, 908 N.E.2d 714; We~~ei; 45l Mass. at 7-8, 8A3
N.F..,.2d 2G2. Given the high bar for nonmoving parties
that this generally represents, it is little wonder that
tl~e plaintiff nurses focused almost entirely on the
hospital defendants' purported failure to meet their
Chreshold burden. See Blanchard, R9 Maiss.App.Ct. aC
109, 46 N.E3d 79 (concluding thaC plaintiff nurses
did not attempt to make showing that hospital
de('endants' statements Ca Boston Globe were "devoid
of factual or lebal support" and thus failed to meet
their• second -stage burden).

Particularly In instances where, as here, the classic indicia

of a "SLAPP" suit, see Du. r~craft, 427 Mass. at 161-

162, 691 N.E.2d )35, appear to be absent, Z ~ the present
framework does not provide adequate means *157 to

distinguish between meritless claims targeting legitimate
petitioning activity and meritorious claims with no such

goal. ~~ It is only the foruler, the actual "SLAPF~" suit,

that the Legislature intended to stop early In its tracks.

The Legislature did not intend the expedited remedy it

provided, tl~e special motion to dismiss, to be used instead

as a cudgel to forestall and chill the legitimate claims

---also petitioning activity --of those who may truly be
aggrieved by the sometimes collateral damage wrought

by another's valid petitioning activity. We are mindful

that the threshold burden was itself crafted to address this

... _. __
iJri '<E;~ i i:.~ cii~i< , irr~~l ll. _ _ Gi~~:~~ ~;~ 1r~1:,~fc:>_

ADDENDUM 40

Massachusetts Appeals Court      Case: 2018-P-0498      Filed: 5/25/2018 3:52:08 PM



Blanchard v. Steward Carney Hospital, Inc., 477 Mass. 141 (2017) 

75 N.E.3d 21, 2017 IER Cases 171,136 

underlying concern and its genesis accordingly remains 
instructive. 

21 	Contrast Cardno ChernR isk„ LLC, 476 Mass. at 480--

483 & n.10, 68 N.E.3d 1180, where the plaintiff 

nonmoving party, an established scientific consulting 

firm, brought defamation claims in two States against 

individual environmental activists of modest means, 

while not having brought such claims against parties 

of apparent financial capacity and public stature 

who had published similar allegedly defamatory 

statements. Following its receipt of discovery from 

the individual defendants but before responding to 

the defendants' discovery requests, and during the 

pendency of the defendants' ultimately successful 

appeal from the denial of their special motion to 

dismiss, the plaintiff moved voluntarily to dismiss its 

lawsuit; the motion was denied. Id. at 483 n.8, 68 

N.E.3d 1180. 

party's adverse claim. 23  As has long been recognized, this 
potential infringement of an "adverse party's exercise of 
its right to petition, *158 even when it is not engaged in 
sham petitioning ... has troubled judges and bedeviled the 
statute's application." Duracraft, 427 Mass. at 166-167, 

691 N.E.2d 935. 24  

23 	
The Illinois Supreme Court described the problem 

succinctly when addressing Illinois's anti-SLAPP 

law, which in many respects mirrors that of the 

Commonwealth. The court wrote: 

"The sham exception tests the genuineness of the 

defendants' acts; it says nothing about the merits 

of the plaintiff's lawsuit. It is entirely possible 

that defendants could spread malicious lies about 

an individual while in the course of genuinely 

petitioning the government for a favorable result. 
For instance, in the case at bar, plaintiff alleges 

that defendants defamed him by making statements 

that plaintiff abused children, did not get along 

with colleagues, and performed poorly at his job. 

Assuming these statements constitute actionable 

defamation, it does not follow that defendants were 

not genuinely attempting to achieve a favorable 
governmental result by pressuring the school 

board into firing the plaintiff. If a plaintiff's 

complaint genuinely seeks redress for damages 

from defamation or other intentional torts and, 

thus, does not constitute a SLAPP, it is irrelevant 

whether the defendants' actions were genuinely 
aimed at procuring favorable government action, 

result, or outcome" (footnote and quotations 

omitted). 

Sandholm v. Kuecker, 2012 IL 111443, ¶ 53, 356 

111.Dec. 733, 962 N.E.2d 418. 

24 	Both the United States Constitution and the 

Massachusetts Declaration of Rights provide a right 

to petition that includes the right to seek judicial 
resolution of disputes. Sahli v. Bull HN Information 

S_Ks., Inc., 437 Mass. 696, 700-701, 774 N.E.2d 1085 

(2002) (noting "constitutional right to seek judicial 

resolution of disputes under the First Amendment 

to the United States Constitution and art. 11 of 

the Massachusetts Declaration of Rights"). See 

First Amendment ("Congress shall make no law 

abridging ... the right of the people ... to petition the 

Government for a redress of grievances."); art. 11 

("Every subject of the Commonwealth ought to find a 
certain remedy, by having recourse to the laws, for all 

injuries or wrongs which he may receive in his person, 

property, or character"); art, 19 of the Massachusetts 

22 	The plaintiff nurses, for their part, maintain that 

they supported the goal of the hospital defendants' 

petitioning, which was to preserve the hospital's 

license to operate the unit. 

The threshold burden, not appearing in the anti-
SLAPP statute itself, was prudently imposed upon special 
movants as a means of bridging the discrepancy between 
the statute's evident purpose and its language and, 
thereby, of addressing constitutional concerns otherwise 
raised. Duracraft, 427 Mass. at 167-168, 691 N.E.2d 
935. While the Legislature passed the anti-SLAPP statute 
to counteract "meritless" lawsuits brought to chill a 
party's petitioning activity, i.e., "SLAPP" suits, id. at 161, 
691 N.E.2d 935, the Duracraft court realized that the 
"statutory language fails to track and implement such an 
objective." Id. at 166, 691 N.E.2d 935. See id. at 163, 691 
N.E.2d 935 ("In the statute as enacted, the Legislature ... 
did not address concerns over its breadth and reach, and 
ignored its potential uses in litigation far different from 
the typical SLAPP suit"). 

1161 The statute as written does not focus on ascertaining 
whether the nonmoving party's claim is in fact a "SLAPP" 
suit., Instead, it looks only to whether the special movant's 
own legitimate petitioning activity **37 forms the basis 
of that claim. This leaves open the possibility that a special 
movant, whose legitimate petitioning activity forms the 
basis of a meritorious adverse claim that is not primarily 
geared toward chilling such petitioning, may nonetheless 
use the special motion to eradicate that nonmoving 
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underlying concern and its genesis accordingly remains

instructive.

21 Contrast Carcin.o._C;hemRisk,_LLC, 476 Mass. at 480--

483 & n.10, 68 N.E.3d 1180, where the plaintiff

nonmoving p~irty, an established scientific co~lsulYing

firm, brought defamation claims in two States against

individual environmental activists or modest means,

while not having brought such claims against parties

of apparent financial capacity and public stature

who lead published similar allegedly defamatory

statements. Following its receipt of discovery from

the individ~ia] defendants but before responding to

the defendants' discovery requests, and during tl~e

pendency of the defendants' uhimately successful

appeal from the denial of their special inoCion to

dismiss, the plaintiff moved voluntarily to dismiss its

lawsuit; the motion was denied. Iei. at 483 n.8, fi8

N.F.3d 1180.

~~ The plaintiff nurses, for their part, maintain that

they s~ipporCed tl~e goal of t'l~e hospital defendants'

petitioning, which was to preserve the hospital's

lice~lse to operate the unit.

The threshold Uurden, not appearing in the anti-

SLAPP statute itself, was prudently imposed upon special

movants as a means of bridging the discrepancy between

the statute's evident purpose and its language and,

thereby, of addressing constitutional concerns otherwise

raised. Duraciaft, 427 Mass. at 1.67-1(8, 69l N.E.2d

935. While the Legislature passed the anti-SLAPP statute

to counteract "meritless" lawsuits brought to chill a

party's petitioning activity, i.e., "SLAPP" suits, ici. Ott 161,

69] N.E.2d 935, the Duracraft court realized that the
"statutory language fails to track and implement such an

objective." Td, at 166, (91 N.E.2d 935. See cl. at l (3, C91

N.E.2d 935 ("ln the statute as enacted, the Legislature ...

did not address concerns over its breadth and reach, and

ignored its potential rises in litigation far different from

the typical SLAPP suit").

(16) The statute as written does not focus on ascertaining

whether the nonmoving party's claim is in fact a "SLAPP"

suit.. Instead, it looks only to whether the special movant's

own legitimate petitioning activity **37 forms the basis

of that claim. This leaves open Che possibility that a special

movant, whose legitimate petitioning activity forms the

basis of a meritorious adverse claim that is not primarily

geared toward chilling such petitioning, may nonetheless

Lase the special motion to eradicate that nonmoving

party's adverse claim. 2~ As has long been recognized, this
potential infringement of an "adverse party's exercise of

its right to petition, *158 even when it is not engaged in
sham petitioning .,. has troubled judges and bedeviled the
stah►te's application." Duracraft, 427 Mass. at 16b~--167,

691 N.EZd 935. 24

~~ The Illinois Supreme Court. described tl~e problem

succinctly when addressing Illinois's anti-SLAPP

law, which in many respects mirrors that of the

Commonwealth. The court wrote:

"The sham exception tests [he genuineness of the

defendants' acts; it says nothing about the merits

of the plaintiffs lawsuit. IC is entirely possible

that defendants could spread malicious lies abouC

an individual while in the course of genuinely

petitioning Cl1e government for a favorable result.

For instance, i~~ the case at bar, plaintiff alleges

[hat defendants defamed him by makiu~ staCements

that plaintiff abused children, did not get along

with colleagues, and performed poorly at his job.

Assuming these statements constitute actionable

dei'ama[ion, iC does not follow that defendants were

not genuinely attempting to achieve a favorable

governmental result by pressuring the school

board into firing tl~e plaintiff. If a plaintiffs

complaint genuinely seeks redress for damages

from defamation or other intentional torts and,

thus, does not constitute a SLAPP, it is irrelevant

whether the defendants' actions were genuinely

aimed at procuring favorable government action,

result, or outcome" (footnote and quotations

omitted).

Sandhohn v. Kuecker, 2O12 IL 111443, ¶ S3, 356

III.Dec. 733, )62 N.E.2d 418.

24 Both tl~e United States Constitution a~~d the

Massachusetts DeclaraCion of Rights provide a righC

to petition that includes Clue right to seek judicial

resolution of disputes. Sahli v. Bull I~N_Infgrmat~n

S~s.,..lTic., 437 Mass. 696, 7O0....701, 774 N [.2d 1085

(2002) (noting "constitutional right to seek judicial

resolution of disputes under the First Amendment

to tine United States Constitution and 1rt. 1 t of

the Massachusetts Declaration vl' Rights"). See

First Amendvlent ("Conbress shall make no law ...

abridging ... the right of the people ... to petition the

Government for a redress of grievances."); art. 11

("Every subject cif the Commonwealth ought eo 6nd a

certain remedy, by having; recourse to the laws, for all

injuries or wrongs which he may receive in his person,

property, or char~ctei"); art. 19 of the Massachusetts

'g,' ~ l.i~,l ,.;. ~~ ~..>. ~:~Ci`JC.Ii1 ~4f?f~1tV`'~01I`-`.>_ ~ ~'
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Declaration of Rights ("The people have a right ... 
to request of the legislative body, by the way of ... 
petitions ... redress of the wrongs done them, and 
of the grievances they suffer"). See also Kobrin, 443 
Mass. at 333, 821 N.E.2d 60. 

To ameliorate this constitutional infirmity and to ensure 
that only "SLAPP" suits are subject to dismissal, the 
Duracraft court imposed upon special movants the 
burden of showing that the claims against them are "solely 
based on" protected petitioning activity. See Duracraft, 
427 Mass. at 165, 167, 691 N.E.2d 935 ("Because the 
Legislature intended to immunize parties from claims 
`based on' their petitioning activities, we adopt a 
construction of 'based on' that would exclude motions 
brought against meritorious claims with a substantial 
basis other than or in addition to the petitioning 
activities implicated"). The goal of this framework was 
to "distinguish meritless from meritorious claims, as was 
intended by the Legislature." Id. at 168, 691 N.E.2d 935. 

*159 While the Duracraft framework limited the reach 
of the statute and mitigated the problem, subsequent 
experience has shown that it did not eliminate it. The 
statute continues to permit, in certain circumstances, the 
expedited dismissal of a nonmoving party's meritorious 
claim that does not seek primarily to chill protected 
petitioning activity, i.e., non "SLAPP" suits. The reason 
the statute can still "be misused to allow motions for 
expedited dismissal **38 of nonfrivolous claims in 
contravention of the Legislature's intent," Matter of the 
Discipline of an Attorney, 442 Mass. 660, 673, 815 
N.E.2d 1072 (2004), is its exclusive focus on the special  
movant's petitioning activity in determining whether the 
nonmoving party's claim is a "SLA.PP" suit. Without 
also considering the nonmoving party's claim, however, 
a court cannot adequately assess whether it is a meritless 
"SLAPP" suit aimed primarily at chilling a special 
movant's right to petition or, instead, a valid exercise of 
the nonmoving party's own right to petition. 

1171 d. Augmenting the  Duracraft  framework. To ensure 
that the anti-SLAPP statute will "distinguish meritless 
from meritorious claims, • as was intended by the 
Legislature," Duracraft, 427 Mass. at 168, 691 N.E.2d 
935, we once again narrow the problematic sweep of the 
statute by broadening the meaning of the term "based 
on." A nonmoving party's claim is not subject to dismissal 
as one "based on" a special movant's petitioning activity 
if, when the burden shifts to it, the nonmoving party  

can establish that its suit was not "brought primarily to 
chill" the special movant's legitimate exercise of its right 
to petition. See Duracraft, 427 Mass. at 161, 691 N.E.2d 
935, quoting 1994 House Doc. No. 1520. In other words, 
a claim that is not a "SLAPP" suit will not be dismissed. 

[18] 	1191 As a practical matter, the expedited special 
motion to dismiss will proceed as follows, still in 
essentially two stages, taking place early in the litigation 
and with limited discovery available only by leave of court. 
See G. L. c. 231, § 59H. At the first stage, a special 
movant must demonstrate that the nonmoving party's 
claims are solely based on its own petitioning activities. 
This is the familiar Duracraft threshold inquiry, which 
will remain unchanged. At the second stage, if the special 
movant meets this initial burden, the burden will shift, 
as it does now, to the nonmoving party. The nonmoving 
party may still prevail, as at present, by demonstrating 
that the special movant's petitioning activities upon which 
the challenged claim is based lack a reasonable basis in 
fact or law, i.e., constitute sham petitioning, and that the 
petitioning activities at issue caused it injury. G. L. c. 231, 
§ 59H. 

120] 121] 	*160 If it cannot make this showing, however, 
the nonmoving party may henceforth meet its second-
stage burden and defeat the special motion to dismiss 
by demonstrating in the alternative that each challenged 
claim does not give rise to a "SLAPP" suit. It may do so 
by demonstrating that each such claim was not primarily 
brought to chill the special movant's legitimate petitioning 
activities. To make this showing, the nonmoving party 
must establish, such that the motion judge may conclude 
with fair assurance, that its primary motivating goal in 
bringing its claim, viewed in its entirety, was "not to 
interfere with and burden defendants' ... petition rights, 
but to seek damages for the personal harm to [it] from 
[the] defendants' alleged ... [legally transgressive] acts." 
Sandholm v. Kuecker, 2012 IL 111443,1157, 356 Ill.Dec. 
733, 962 N.E.2d 418. The nonmoving party must make 
this showing with respect to each such claim viewed as a 

whole. 25  

25 	At the first stage of the anti-SLAPP inquiry, courts 
assess whether the nonmoving party's claim is solely 
"based on" the special movant's petitioning activity in 
the sense that the nonmoving party's claim itself arises 
only from and complains only of that petitioning 
activity. See Fabre, 436 Mass, at 524, 781 N.E.2d 780. 
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Declaration of Rights (`The people have a right ... can establish that its suit was not "brought primarily to
to request of the legislative body, by the way of ... chill" tl~e special movant's legitimate exercise of its right
petitions ... redress of the wrongs done them, and to petition. See f~tu;acra.ft, 427 Mass. at 161., 691 N.E.2d
of the grievances they suffer"j. See also K_~~r n, 443 y35, gtGoting 1994 House Doc. No. 1520. In other words,
Miss. at 333, 821 N.E.?d 60. a claim that is not a "SLAPP" suit will not be dismissed.

To ameliorate this constitutional infirmity and to ensure
that only "SLAPP" suiCs are subject to dismissal, the
Duracraft court imposed upon special movants the
burden of showing that the claims against them are "solely

based on" protected petitioning activity. See Duracraft,
427 Mass. at 165, 167, 691 N.E.2d 935 ("Bec~ruse the
Legislature intended to immunize parties from claims

`based on' their petitioning activities, we adopt a
construction of `based on' that would exclude motions
brought against meritorious claims with a substantial
basis other thin or in addition to the petitioning
activities implicated"). The goal of this framework was

to "distinguish ulea•rtless 6•oin meritorious claims, as was

intended by the Legislature." i_c~, at 16$, 691. N.E.2d 935.

*159 While the Ducacraft framework limited the reach

of the statute and mitigated the problem, subsequent

experience has shown that it did not eliminate it. The

statute continues to permit, in certain circumstances, the

expedited dismissal of a nonmoving party's meritorious

claim that does not seek primarily to chill protected

petitioning activity, i.e., non "SLAPP" suits. The reason

the statute can still "be u~isused to allow motions for

expedited dismissal **38 of nonfrivolous chums in

conU~avention of the Legislature's i~ltent," Matter o.f_the

DiscipLi~e__ of an . Attorney, 442 Mass. 660, 673, 815

N,~.2d 1072 (2O04), is its exclusive focus nn the special

inovant's petitioning activity in determining whether the

nomnoving party's cl~lit~1 is a "SLAPP" suit. Without

also considering tl~e nonmoving party's claim, however,

a court cannot adequately assess whether it is a meritless

"SLAPP" suit aimed primarily at chilling a special

movant's right to petition or, instead, a valid exercise of

the nonmoving party's own right to petition.

~17~ d. Augmenting the Duracraft framework. To ensure

that the anti-SLAPP statuCe will "distinguish mcriticss

from meritorious claims,' as was intended by the

Legislature," Duracraft, 427 Mass. at 168, 691 N.E.2d

935, we once again narrow the problematic sweep of the

statute by broadening the meaning of the term "based

ou." A nonmoving party's claim is not s~ibject to dismissal

as one "based on" a special movant's petitioning activity

if, when the burden shifts to it, the nonmoving party

[l8] ('19] As a practical matter, the expedited special

motion to dismiss will proceed as follows, still In
essentially two stages, taking place early in the litigation
and witU limited discovery available only by leave of court.
See G. L. c. 231., § 59H. At tl~e first stage, 1 special

movant must demonstrate that the ~~onmoving party's

claims are solely based on its own petitioning activities.

This is tl~e familiar Duracraft threshold inquiry, which

will remain unchanged. At the second stage, if the special

movant meets this initial burden, the burden will shift,

as it does now, to the nonmoving party. The nonmoving

party may still prevail, as at present, by demonstrating

that the special mov~~nt's petitioning activities upon which

the challenged claim is based lack a reasonable basis in

fact or law, i.e., constittrtE sham pcCitioning, and that the
petitioning activities at issue caused it injury. G. L. c. 231,

§ 59H.

(20) (21] *160 If it cannot make this showing, however,

the nonmoving party may henceforth meet its second -

stage burden and defeat the special motion to dismiss

by demonstrating in the alternative that each challenged

claim. does not give rise to a "SLAPP" suit. It may do so

Uy demonstrating that each such claim was not primarily

Drought to chill the special movant's legitimate petitioning

activities. To make this showing, the nonmoving party

must establish, such that the motion judge may conclude

with fair ~ssiirance, that its primary motivating goal in

bringing its claim, viewed in its entirety, was "not to

interfere with and burden defendants' ... petition rights,

but to seek damages for the personal harm to [it] from

[theJ defendants' alleged ... [legally transgressive] acts."

Sai~dllglm v. Kuecker, 2012 IL 11 1443, ¶ 57, 356 II1.Dec.

?33, 962 N.E.2d 418. The nonmoving party must make

this showing with respect to each such claim viewed as a

whole. 25

25 At the first stage of the anti-SLAPP inquiry, courts
assess whether the nonmoving party's claim is solely
"based on" tl~e special movant's petitioning activity in
the sense that the nonmoving parCy's claim itself arises
only from and complains only of that petitioning
activity. See Fahre, 43(i Mass, at 524, 78] N.E.2d 7K0.

r --.
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If the special movant meets this threshold burden, 
and the nonmoving party then fails to show that 

such petitioning activity was sham petitioning, the 
nonmoving party may now attempt to establish, 

under the augmented Duracraft framework, that its 

claim is not "based on" the special movant's legitimate 

petitioning activity because its primary motivating 

goal in bringing the claim was not to chill such 
petitioning. Because at this stage the motion judge 

is to assess in a holistic fashion whether the claim 

at issue is a "SLAPP" suit, the nonmoving party's 

showing in this regard is as to the entirety of its 

claim. Otherwise put, the plaintiff nurses on remand 

may attempt to demonstrate that their primary 

motivating goal in bringing a purportedly meritorious 

defamation claim against the hospital defendants-- 	On remand, then, the plaintiff nurses may seek to 
alleging as defamatory both the e-mail message to 	demonstrate that the hospital defendants' petitioning 
employees and the Boston Globe articles—was not 	activity, i.e., the statements in the Boston Globe article, 
to chill the hospital defendants' legitimate exercise of 	lacks any reasonable basis in fact or law and caused 
their right to petition government in aid of retaining 	the nurses injury. Failing this, under the augmented 
the hospital's licensure of the unit. Duracraft framework, they may seek to establish that their 

1221 	1231 	1241 	**39 In applying this standard, the defamation claim, viewed as a whole, is nonetheless not 

Attorney, 442 Mass. 660, 674, 815 N.E.2d 1072 

(2004), an attorney facing disciplinary charges for 
allegedly attempting to influence a witness improperly 

responded by filing a special motion to dismiss. 

Because we determined that bar counsel did not have 

an improper purpose in bringing charges against the 
attorney, we denied the attorney's special motion. 

Id. We based our conclusion on two factors: (1) 

bar counsel had "sought to sanction the respondent 

for 'conduct that is prejudicial to the administration 

of justice,' an undoubtedly meritorious charge if a 

witness had been influenced by improper means;" and 

(2) "the less than careful means of communication 

employed by the respondent left his conduct at least 

open to the interpretation urged by bar counsel." 

motion judge, in the exercise of sound discretion, is to 
assess the totality of the circumstances pertinent to the 
nonmoving party's asserted primary purpose in bringing 
its claim. The course and manner of proceedings, the 
pleadings filed, and affidavits "stating the facts upon 
which the liability or defense is based," G. L. c. 231, 
§ 59H, may all be considered in evaluating whether 
the claim is a "SLAPP" suit. See .Duracraft, 427 Mass. 
at 161-162, 691 N.E.2d 935 (listing classic indicia of 

"SLAPP" suits). 26  A necessary but not sufficient factor 
in this analysis will be whether the nonmoving party's 
claim at issue is *161 "colorable or ... worthy of being 

presented to and considered by the court," see L.B. v. 
Chief Justice of Probate & Famil Court Deft., 474 Mass. 
231, 241, 49 N.E.3d 230 (2016), i.e., whether it "offers 
some reasonable possibility" of a decision in the party's 
favor. See Commonwealth v. Levin, 7 Mass.App.Ct. 501, 
504, 388 N.E.2d 1207 (1979). 

26 	This type of inquiry is not unknown in the anti-
SLAPP context. In Matter of the Discipline of an 

a "SLAPP" suit. If the plaintiff nurses cannot meet their 
second-stage burden under the augmented framework, the 
hospital defendants' special motion to dismiss shall be 
allowed as to so much of the defamation claim as is based 
on the Boston Globe articles, and an appropriate award 
of attorney's fees and costs shall be made. 

4. Conclusion. The denial of the hospital defendants' 
special motion to dismiss the plaintiffs' defamation claim 
as to Walczak's statements to the Boston Globe is vacated. 
In all other respects, the order is affirmed. The matter is 
remanded to the Superior Court for further proceedings 
consistent with this opinion. 

So ordered. 

All Citations 
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if the special movunt meets this threshold biu•den,

and the nonmoving party then fails to show that

such petitioning activiCy was sham petitioning, the
nonmoving party may now atteulpt to establish,

wider the augmented Diiracralt framework, that its

claim is not "based on" the speci~il movant's legitimate
petitioning activity because its primary motivating

bowl in bringing the claim was not. to chili such

petitioning. Because at this stage the motion judge

is to assess in a holistic fashion whether the claim

at issue is a "SLf1PP" suit, the nonmoving party's

showing in this regard is as to the entirety of its

claim. Otherwise put, the plaintiff nurses on remand

may attempt to deinonstr<~te that their primary

motivating goal in bringing a purportedly meritorious

ACtc~.r.gey, 442 Mass. 660, 674, 815 N.E.2d ]U72

(2004), an attorney facing disciplinary charges for

allegedly attempting to inFluence a witness improperly

responded by tiling a special motion to dismiss.

Because we determined that bar counsel did not have

an improper purpose in bringing charges against the

attorney, we denied the attorney's special 111 0 11 011.

Id. We based otu• conclusion on two factors: (l)

bar counsel had "soubllt to sanction the respondent

for `conduct that is prejudicial to the administration

of justice,' an undoubtedly meritorious charge if a

witness had been influenced by improper means;" and

(2) "tl~e less than careful means of commwiication

employed by the respondent left his conduct at least

open to the interpretation urged by bar counsel." I_d.

defamation claim against the hospital defendants--- On remand, then, the plaintiff nurses may seek to

alleging as defamatory both the e-mail message to demonstrate that the hospital defendants' petitioning

employees and the Boston Giobe articles- was not activity, i.e., the statements in the Boston Globe article,
to chill the hospital defendants' legitimate exercise of lacks ~tny reasonable basis in fact or law ~tnd caused
their right to petition government in aid of retaining the nurses injury. Failing this, under the augmented
the hospital's licensure of the unit. Dl~racraft framework, they may seek to establish that their

(22~ [23~ (24) **39 In applying this standard, the defamation claim, viewed as a whole, is nonetheless not
motion judge, in the exercise of sound discretion, is to a "SLAPP" suit. If the plaintiff nurses cannot meet their
assess the totality of the circumstances pertinent to the second -stage burden under• the augmented framework, the
nomnoving party's asserted primary purpose in bringing hospital defendants' special motion to dismiss shall Ue

its claim. The course; and manner of proceedings, the allowed as to so much of the defamation claim as is based

pleadings filed, and affidavits "stating the facts upon on the Boston Globe articles, and an appropriate award
which the liability or defense is based," G. L. c. 231, of attorney's fees and costs shall be made.
y~' S9H, may all be considered in evaluating whether

the claim is a "SLAPP" suit. See I~urac.i_aft, 427 Mass. 4. Conclusion. Tl~e denial of the hospital defendants'

at 1.61--162, 6)1 N.F.2d 935 (listing classic indicia of special motion to dismiss the plaintiffs' defamation claim

"SLAPP" suits). ~~ A necessary but not sufficient factor as to Walczak's statements to the Boston Globe is vacated.

in this analysis will he whether the nonmoving party's In all other respects, the order is affirmed. The matter is

claim at issue is *161 "colorable or ... worthy of being remanded to the Superior Court. for further proceedings

presented to and considered by the cotu•t," see L_B. v. consistent with this opinion.

Chief Justice of Probate & Famil~Court Deft., 474 Mass.

231, 241, 49 N.E.3d 230 (2016), i.e., whether it `offers so ordered.

some reasonable possibility" of a decision in the party's

favor. See Commonwealth v. Levin, 7 Ivlass.App.Ct. 501,

504, 388 N.E.2d 1207 (1979).
All Citations

~6 This type of inquiry is not wlknown in the anti-

SLAPP context. In Matter .. _c~f tic_ ;Discil~lii~e__gf_tin

End of Document

477 Mass. 141, 75 N.E.3d 21, 2017 IER Cases 171,136

Ca 2018 7'hornsvn F2e ukErs. No ~;lairn to original 11.5. GovernrnenY VVc>rks.

_. .. ~._. .. .~. ~._ . ,.._~._._ _~___._. ~ ._w~__...
.~-.~ , l" . ~ ~ : =,ll~~,i.... ~ l E,icYtti.'(7 <?tt(7~(r1~9~ l_~.~. ~,i(~V£~II1,~ .;:~il ~~1~i)fl~;~_ '{t7

ADDENDUM 43

Massachusetts Appeals Court      Case: 2018-P-0498      Filed: 5/25/2018 3:52:08 PM



'tuna 	-if f T(?'/)  

Vin- 
/160  

J NOTIFY 
a.07 

GP 	
COMMMONWEALTH OF MASSACHUSETTS 

SUFFOLK, st 	 SUPERIOR COURT DEPARTMENT 
OF THE TRIAL COURT 

) 
LYNNE BLANCHARD et al.,' 	) 

) 
Plaintiffs, 	 ) 

) 
) 	CIVIL ACTION NO. 2013-01914-B 
) 

STEWARD CARNEY HOSPITAL, 	) 
INC., et al.2 	 ) 

) 
Defendants 	 ) 

MEMORANDUM AND ORDER ON DEFENDANTS' 
SPECIAL MOTION TO DISMISS PURSUANT TO G, L. c. 231, § 5911 

UPON REMAND FROM THE SUPREME JUDICIAL COURT 

This case is before the court on remand from the Supreme Judicial Court for a.  

determination of whether the plaintiffs' defamation claim against the defendants is a legitimate 

law suit filed to recover damages for harm suffered as a result of allegedly tortious conduct or a 

so-called SLAPP suit designed to chill the defendants' legitimate petitioning activity. The SJC 

recently reviewed a decision of this court (Giles, J) denying. defendants' Special Motion to 

Dismiss the claims at issue pursuant to G. L. c. 231, § 59H, the Massachusetts anti-SLAPP 

Statute (the "Statute"). See Blanchard v. Steward Carney Hasp., 477 Mass. 141 (2017). In a 

Gail Donahue, Gail Douglas-Candido, Kathleen Dwyer, Linda Herr, Kathleen Lang, Victoria Webster, and Nydia 
Woods. 

Steward Hospital Holdings, LLC. Steward Healthcare System. LIE, and William Walczak, Proskauer Rose, LLP, 
Scott L. Harshbarger. 
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holding relevant to the instant motion, the SJC established a new framework for the resolution of 

Special Motions to Dismiss under the Statute and remanded part of the motion for consideration 

under that framework. Applying the new standard to the:totality of the circumstances in the 

record before the court, I find that the plaintiffs have met their burden to establish that their 

defamation claim is not a SLAPP suit because it was filed primarily to seek redress for the harm 

alleged, not to interfere with the defendants' right to petition. For this reason, as explained 

below, the defendants' inotionis DENIEp. 

BACKGROUND 

The following facts are drawn from the Record Appendix originally filed in the Appeals 

Court and cited by both parties in their memoranda pertaining to the instant motion on remand. 

The plaintiffs are,registered nurses who formerly worked in the Adolescent Mental 

Health Unit (the "Unitn at.SteWard Carney Hospital ("Steward Carney" or the "Hospital"). In 

April of 2011, incidents of suspected patient abuse on the Unit were reported to the. Department 

of Mental Health ("DMH"), Department of Public Health ("DPH"), and the Department of 

Children and Families ("DCF"). The DMF and DCF investigated the reports and the DMH 

stopped admissions to the Unit and ordered some patients to be removed in order to decrease the 

census. DMH also indicated that it was considering revoking the Hospital's license to operate 

the Unit. 

The Hospital retained former Massachusetts Attorney General, Scott Harshbarger 

("Harshbarger"), to investigate the incidents and make recommendations as to how Steward 

Carney should handle the situation. As part of his investigation, Harshbarger interviewed 

Hospital staff who had contact with the Unit, including the plaintiffs. In May of 2011, in written 

Preliminary Findings, and orally, he recommended that the Hospital "blow up" the Unit and 
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"start anew." Based on that recommendation, the Hospital fired all mental health counselors and 

nurses assigned to the Unit, including the plaintiffs, effective May 26, 2011. 

Following the terminations, William Walczak ("Walczak"), the hospital CEO, sent an 

email to all hospital staff to inform them about the actions taken. He also responded to media. 

inquiries:about the terminations. 

The plaintiffs are members of the Massachusetts Nurses Association (the "MNA"), who 

grieved their terminations under the applicable collective bargaining :agreement, The grievances 

ended up in arbitration. Two separate sessions were scheduled with five of the: plaintiffs 

participating in the first session and four scheduled to participate in the second. In March 2013, 

after the gra session hearings were complete, but before any decision was entered, the parties 

engaged in settlement negotiations but did not settle. On Apri1.20, 2013, the arbitrator found in 

favor of the NINA and directed the Hospital to reinstate, the nurses to their prior jobs on the 'Unit:  

with back pay and benefits. 

On May 25, 2013, the plaintiffs filed the instant suit alleging, among other claims, 

defamation based upon Walczak's in-house email to the staff of the nospital described above 

and his remarks, which were included in two Boston Globe articles. 

On October 8, 2013, all nine plaintiffs, the MNA and the Hospital settled the grievances. 

Under the settlement the plaintiffs received back-pay and benefits from the date of their 

termination through August 15, 2013. They also received money in lieu of reinstatement. As a 

result of the settlement, the second arbitration never occurred. 

After being served with the complaint in the instant matter, the Hospital brought an anti-

SLAPP Special Motion to Dismiss the defamation claims, arguing that the email and the 

published remarks were both petitioning activity related to the re-licensure of the Unit by the 
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state. The motion was denied by this court (Giles, J.) on March 5, 2014 and the Hospital 

appealed. 

The Appeals Court reversed this court's decision in part. See Blanchard v. Steward 

Carney Hosp., Inc., 89 Mass. App. Ct. 97, 98 (2016). Thereafter, the Supreme Judicial Court 

granted the parties' applications for 	appellate review and held that Walczak's statements 

to the Boston Globe were petitioning activity covered by:the Statute, but that the internal 

Hospital email was not an exercise of the Hospital's tightto petition and, thus, was not subject to 

anti-SLAPP protection. The Court then announced a new augmented framework for the analysis 

of Special Motions to Dismiss, under Which the non-moving party may prevail if it can establish 

that its claim was not brought primarily to chill the moving party's legitimate petitioning 

activity. The Court remanded the case for consideration:6f the Hospital's motion and plaintiffs' 

opposition under the augmented framework. 

ANALYSIS 

The anti-SLAPP statute, G. L. c. 231, § 5911, "was enacted by the Legislature to provide 

a quick remedy for those citizens targeted by frivolous lawsuits based on their government 

petitioning activities." Kobrin v. Gastfriend, 443 Mass. 327, 331 (2005).. In Kobrin, the 

Supreme Judicial Court noted that the anti-SLAPP statute "had its genesis as a legislative attempt 

to protect private citizens when exercising their constitutional right to speak out against 

development projects or other matters of concern to them and their communities and to seek 

government relief." Korbin, 443 Mass. at 337. The SJC has also noted that "SLAPP suits [are] 

generally meritless suits brought by large private interests to deter common citizens from 

exercising their political or legal rights or to punish them from doing so." Duracraft v. Holmes 

Prods. Corp., 427 Mass. 156, 161 (1998). The Court has also recognized that the language of 
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the statute supports its application to cases beyond the basic example described in Duracrafi. 

See Baker v. Parsons, 434 Mass: 543, 549 (2001) (stating that the legislative history indicates 

that the anti-SLAPP statute was intended to go beyond the "typical" case). 

By its decision in the instant ease, however, the SJC has limited the application of the 

statute to cases primarily motivated by an intent to interfere with petitioning activity. The 

augmented framework announced in Blanchard adds an additional test to apply when evaluating 

an anti-SLAP? motion, so as "to distinguish between meritless claims targeting legitimate 

petitioning activity and meritorious claims with no such goal." Blanchard, 447 Mass. at 157. 

The now augmented framework for analyzing an anti-SLAPF statute is as follows. First, 

the moving party must make a threshold showing through the pleadings and affidavits that the 

claims against it are "based on" the petitioning activities alone and have no substantial basis 

other than or in addition to the petitioning activities." Duracraft, 427 Mass. at 167-10. If such 

a showing is made by the moving party, the burden shifts to.the non-moving party to show "(1) 

the moving party's exercise of its right to petition was devOid of any reasonable factual support 

or any arguable basis in law and (2) the moving party's acts caused actual injury to the 

responding party." G. L. c. 231, § 59H. The SJC's decision.in this case adds an additional 

element to the analytical framework. The non-moving party may now defeat an anti-SLAPP 

motion to dismiss by establishing "that its suit was not 'brought primarily to chill' the special 

movant's legitimate exercise of its right to petition." Blanchard, 477 Mass. at 159, quoting 

Duracraft, 427 Mass. at 161. The non-moving party must persuade the court that its "primary 

motivating goal in bringing its claim, viewed in its entirety, was 'not to interfere with and burden 

[the moving party's] . . . petition rights, but to seek damages for the personal harm to [it] from 
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zi~c~tic~1~ to ciisrniss by estab1is11in~ "t1~at its stmt was nat `k~xr~~r~ht ~araz~~ril}r tU ch:ill.' tkae ~ ecial

r~~sc~v~nt's l~~itin~at~ e.~ercis~, cat' its right t~ petition.'' ~31c~r~ch~t~d ; X77 i~~1~ss. <~t 1 ~~, c~ut>tin~

I~zrracrct~`~, 427 ~~I~ss. at I61. `7'h~ Yic~n-rt~~avi~~~;'party must persuade the cc~L~rt that its "~~rir~lar}f

m~ti~atir~~ ~,oal i~~ l~ri.ngin~ its iiaim, ~li~~;~~d in its entirety, ~~~a~ `~x~t ~o interfere ~~=i~t~ ai~ci ~it~rcier~

the n1u~°in~ ~~rty's] ... p~.t.itic~n rights, buf tc~ seek d~ma~es f`or t~~e per canal haz~z~1 tc~ [it) from
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[the moving party's] alleged . .. [legally transgressive] acts." Blanchard, 447 Mass. at 160 

(internal quotation and citation omitted). 

In this case, the plaintiffs' specifically acknowledge that they do not base their opposition 

to the Special Motion on remand upon either of the two prongs to the original Duracrajl 

framework. See "Plaintiffs' Opposition, Pursuant to S.IC Remand, to Steward's Special Motion 

to Dismiss, and Showing that Plaintiffs' Claim is not a SLAPP Suit," at 6 n.2. 

Thus, the court will address only the new element of the anti-SLAPP analysis. The 

plaintiffs may defeat. the Special Motion to Dismiss if they can demonstrate that their defamation 

action in response to Walczak's comments published in the Boston Globe "was not primarily 

brought to chill the Hospital's legitimate petitioning activity." Blanchard, 477 Mass. at 160. To 

apply this standard, 

[T]he motion judge, in the exercise of sound discretion, is to assess the totality Of 
the circumstances pertinent to the nonmoving patty's asserted primary purpose in 
bringing its claim. The course and manner of proceedings, the pleadings filed, and 
affidavits 'stating:the facts upon Which the liability or defense is based,' . . . may 
all be::con$idered in evaluating whether the claim is a `SLAPP'' snit. A necessary 
but 'not sufficient factor in this analysis will be whether the nonmoving party's 
claim at issue is *colorable or . . . worthy of being presented to arid considered by 
the court' . . . i.e., whether it 'offers some reasonable possibility' of a decision in 
the party's favor. 

Id. at 160-161 (citations omitted). 

Starting with the "necessary but not sufficient factor," I find that the plaintiffs' 

defamation claim is colorable. The facts demonstrate that the allegedly false published 

comments were of and concerning the plaintiffs and were of a type that reasonably exposed them 

to public hatred, ridicule, or contempt. See Draghetti v. Chmielewski, 416 Mass. 808, 811 

6 

{. the mop=i~~~ partrr"~] all~~~d . , . Clc.~ally tr~iz~s r~s~ ~°G) ar ts." ,~Iuncht~~•cl, ~~7 ~1~~s. ~t 161

{iz~t~r~~al t~uc~t~tic~~~ a~~d citation pm xte~).

7n this ~~se, t ae lair ti~`fs' ~;p~ci~ tally e:kr~c~t~~le~i~e: tl~~t tllev dc~ 1~ot l~~~e their ~~pc~~it ~r~

tt~ t~~e `~~?~:~.i~I +~T~t~~ ~~n remand ta~t~n e taxer cif ~1-~~ twc -i ~rc7n~~ t~ tk~~ ari~i~~~l .~~~r•rrcr•rzft

frar~ -►~u~=cork. '~~e "1'Iai~~ti~'~'s' C~~pos iit~n~ Purs~iant icy SAC R~ aid, to ~~~.~~rard's peci~l ~f~c~ti~~

tip Dismiss, an~.~ ~huwin,} hit Plair~ti i 1:~' {'lai~~ is nc~t ~ SL~~I'P ~~iit,'< at ~;~.a.2,

Thx~s, tf~~ ~f~~~i - i ~tiill ~c~ciress or~ly the ►ic~~Y element ~f the antz~-5~~1 ~' analysis. T'he

~~~IIZ3t13~tS ttic`~l' Cjt1~~It t~lr ~~~~'t'1~11 `~c?1tU11 ~i~~ ~152171~aS Tf" ~~2E',~ Gr~fl f~GT11C)I1S~1"£3~G l.~lclf l~1Cit' t~L~ittll~,it1~;~I1

aetiz~~~ iz~ ~- c~pt~f75~ to tl':~icr~~;~s cc~~r~nl~nts published in the ~3i~stc~n t~Iu_l~~ ;'ti~~as i~c~t }~r r~~a~il

l~~ - i:}~~~wl~~ t~~ chill ~hr t l~~spital's l.~giti~nafe petiti~nitl~ activity." f~lczrzr~hcrr~, 477 M~~s. at I;~iO. `I't~

~p~l~ f1~15 ~I~1~1~1~rti ;

(I ]lie ati~~t~ jt~~l~~, i~~ tl~~ L~~;r~is~ c~#" sound discreti~~n ; is to asses tl.~~ t~fif~lz~y cif
ti~~ circui7~st ~z~~~s ~~ertin~~nt tc~ the n~nli~o~Jiz~~ ~ariy'~ ~~sse~ed pr mace p~rrpc~se ire
~r~~ir~~ir~~ its cl;iii~~. t E~~ c~yursc anel tr~anner cif p~•vc;eediz~~s, the pleatli3~~3 ll~d, and
~~'li~l~t its ~~t it n~? t1~~ taus upon Mich tlxe li<~bility car dc#'cnse i~ b~sc~,' .. , m
a~i h~ cc~T~,ider - ~cl in e~aluat~n whether the ~lai~r~ is a `SLt~YP' quit. A za~~essan°
l~~t nt,t ~;~~tfici~~~i la~toi• in thi~;an~lysi~ tivill ~e ~~=lletl~~r the nc~~in~c~vin~ party';
c:1~,irr slt ~~; tic :fi ~~~l~r~l~le car ... ~~sc~~~~1~v ca1'i~eiz~~ prt ~cntcd t~ grid ~ot~sidered t~~.
the cc>t,rt' . ; . i.~.. ~hethLr ~t `~f'~'c~rs ~~~~r~~ reasun~E~le ~~s~:ibitity' ~>f ~ deci~ic~n ~n
tl~~ ~G~rry's favar.

Icy'. at 16~)- l 1 (citafioi~ts c3r~~itt~.ci).

tart n~ ~~~•ith tl~~ `"~eces~ary but nc~t sti~ficie~~t fac;tor," I tine that tl~e ~l~ii~ti~f`s'

c~el_an~:~tic~n cI<iirra is e~lt~rable. "I~~e facts d~zr~c~z~stra~~ ti7t~t the ~lle~~c~l;~ talsc pcil~lish~d

coir~~~aents ~~•~r~ of.'~~~d cc~ncer~~ic7~ tI1~ plai~itiffs ~ ~d ~~ere cat ~ tv~~ hat ~•eason~bi}r e,~pc~~ec~ ~ll~in

tc~ public l~atre~, ridicule, ar cr~nterta~~t, See I~~ -cx~~~~t~i ~-•, ~:"l~mieleti~~s~ki, X16 Ivt~tss. ~~~, X11.
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(1994). The comments published in the newspaper implicated the plaintiffs in patient abuse and 

described their work as unacceptable and as contributing to an unsafe medical environment. 

In addition, I find that plaintiffs' primary purpose in asserting the claim for defamation is 

to 'recover for the harm allegedly caused by the Hospital. Without doubt, this determination is 

the most challenging task for the court on remand because insight into any party's primary 

purpose is difficult to come by, especially at the !notion to dismiss stage of the proceedings. .I 

have considered the entire record and taken note of the 'Ord& arguments as to whether, and to 

what extent, the plaintiffs cooperated with Harshbarger's investigation. I have taken note that 

the plaintiffs exercised restraint in public comment during the investigation;  and I have 

considered the fact that the claim was filed in reaction to statements that do not constitute 

petitioning (the mails) as well as the statements published .in the'Olobe; which were a tom of 

petitioning. I have taken into account both sides of.  he diSplite abotit economic damages as a 

plausible motivating factor, especially in light of the settlement agreement related to the 

grievance. I have also considered the plaintiffs' well-established right to sue for reputational 

damage and emotional distress related to the allegedly false published comments. Based on all 

of the above, I find that the plaintiffs' petition for damages as a result of alleged defamation is 

legitimate and should be allowed to proceed. I find that this claim is not a so-called SLAPP suit 

because I find that the plaintiffs' primary motivation in bringing it was to seek relief from 

allegedly tortious harm, not to interfere with the defendants' petition rights. 

(1904}. 1'h~ c~mrnents published ix~ the n~t~spaper implicated the pl~intif~'s inpatient abuse a -~d

c~escribet3 il~e r ~vc~rk as,un~cceptal~le end as c ontribut as tc~ ~n uzas~fe axed ~a~ eza~irc~t~~a~:zxt.

Ira acic~itic~z3, I ~z1d that ~~I:~intitfs' rinaa~y puipt~~e in ~s~~rT ~ the claim far c~efam~~i~n i:s

to re~o~~~~~ fc~7~ the harm Mlle ~~i1~3 ca~z~;e~i by tl~e .~~t~s ~tal. ~L' t~~c~ut ~]c~ubt, this det~r~niri~:tzc~z~ ~s

t}ae ~a~c~st chall~n i~~~ task fc~r t13e c~aurt can ~•~n~~nd b~cn~ise insi~~t into any'pai~ty's primary

p~~tpc~se is ~lif~cult to carne b}~, espcciall;~° at the rn«t ~>r~ t<~ di~;r7~is5 ~ta~~ cif the ~r~ cee~i~~~s. I

have c,c~~asac~ereci the entit~e r~r~nrci anc~ talon Hate ~f tl~~ xr~~~t.ie~' ~r~u~la~~~is as tr> ~vl ~il~~r, c~n~ c>

h t ~~t~nt, the pl~:zn~i~f~ ~o~p~rat~c3 «pith FIa~s~ib~r;~~r`s investi at can. Z }7~~~~c takGii r~cat~ ttlat

$ t~1~ piair~tiffs exercised r~~traint in pub~ie ~~a~za ant duri~~;= tl~~ iaav~stig;.iti~~T~, ~in{i 1 }~a~

Ct713~IC~Li'tC~ ~h~ ~t~C~ ~~7c~~ t~1C C~c"11tI1 1~'c~.,S ~l~~:t~ 1T1 t`faC~Tt)1 Xi) S~c~i~T22@T#t~ t~1:1t ~~~~ Itt~t L't?71'lltititt

~~tific~n~~~g (tie ~mails~ as i~el1 as the state~~nts pub3 ~~ecl ~~i: t}}~ CTlt~i -~e. ~t~l7ich ~~~~rc ,~ lvrm ~

~?etitit;~nin~;. I here talon ante acccaun~ bath ~ic~~s ut'~1~~ di~~~t~t~: ~~hc~ut ~c:t~c~c>r~ic d~m~ ~~ a~ a

lau idle za~c~ti~•atii3~ f~ctar, spec illy i~~ light {?f the seitl~z~zent at~rcL:.m~nt rel~t~d to the

~;r c;vance. I h<~~=e a1~~ ct~a~siderecl the ~laiz~tiffs' w~Il-~sta~ali hed r ~~t tt~ sup for ~~putat q~~a~

~ia~~a~e and ~rr~c~tianal distress r~,l~~e~ tc~ fh~:al ~gedl} ials~ publi~he~ co z~er~ts, 13a~ecl can all

of the ~l~c~ve, I end thax the plaintif#'s' petition tc~r ~~ma~;~~ as a r.~s~.~lt of alle~;~d de~arxi~tior~ i

]~~ tim~t~ a~~r~ should be ~11Q~rred tQ ~raccetl. I Vinci fhat this claiz~Z`is not ~ ~~-call~ci ~L,~~l'~' suit

b~cat~se I ~ncl that the pl~intit#s° primary n~ativation ~~ bri~a~in~; it ~~as icy se~kr~lie~"tron~

allegedly tortic~u~ 1~~~•rxi. nt~t t~ i~~terler~ ~~~itlz the. ~el'ez~ci~nts' petition rid}its.
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By the Court, 

oseph F. Let 	, Jr. 
Associ s 	(ice of the Superior Court 

CONCLUSION  

Plaintiffs' Special Motion to Dismiss PUrsuant to the Anti-SLAPP Statute: is DENIED  on 

remand from the Supreme Judicial Court: 

Date: December 7, 2017 
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CQN~T~~~SIt)N

Plair~ti~fs' special i~lr~iic~n tc~ Dasmi~s F'iz~su~ t tc~ t~~ <£lnti-~L~1I'F' `~tdtute i~ I)~'~3rD ~n

rezn~~r~ci f'rc3n~ tli~ supreme Judicial C'uurt.

By - the Cc~uz~,

Uat~: I:~eec.~nb~a• 7, 2f~ 1 ̀ 7' Joseph ~. Lea '~t~n, Jr.
~~sc~~i ~ Jt ~tic~ cat~~he; ~u~erior Ct~urt'
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