MA C Due Process Hearing Procedures
Purpose: To articulate the process for the Early Intervention Division’s response to a request for a Due Process Hearing
Scope: 
· What- formal process where an impartial, qualified, and trained hearing officer decides about a disagreement related to any matter identified in § 303.421(a) such as prior written notice, whereby a provider proposes, or refuses to initiate or change the identification, evaluation, or placement or provision of early intervention services to the infant or toddler with a disability and their family.
· Who- parents can request  
· When- when there is a disagreement about the identification, evaluation, or placement of an infant or toddler, or the provision of early intervention services to the infant or toddler with a disability and that child’s family (i.e., child’s eligibility for EI services, the types of EI services, something written into the child’s record) 
· Examples- Examples of when a Due Process Hearing is an appropriate option (not limited to) 
· You disagree with the results of your child’s evaluation regarding their eligibility for Part C 
· You believe the Individualized Family Service Plan (IFSP) does not meet your child’s or family’s needs 
· You believe the services included in your child’s IFSP are not being provided  
· You disagree with the setting where your child’s receives EI services are delivered 
· If you and the EI program do not agree about the type(s) of EI services or how often the services(s) are provided 
· If the EI program includes information in your child’s record that you believe is inaccurate or misleading 
· There is a disagreement about the child’s eligibility for EI services. 
· There is a disagreement about the type(s) of EI services or how often the services(s) are provided 
· Disagreements about procedural or timeline issues if they relate to providing appropriate services. 
· The EI program includes information in your child’s record that you believe is inaccurate or misleading and refuses to amend.  

Procedure: 
1. Day 1-7: A Request for a due process hearing is made by parent or the parent’s representative to the Department of Public Health (DPH) Early Intervention Division’s Family and Community Engagement manager (FCEM), phone: 508-454-2007, EIDisputeResolution@mass.gov, fax: 857-323-8350. An optional Due Process Request Form is available but not required.  
0. Requests for a due process hearing must be made by a parent or designated representative of the parent. 
0. We suggest, but do not require, the request include the name and contact information, the party or parties involved and their contact information, the general nature of your concerns and a proposed resolution of the problem.  
0. An optional Due Process Request Form is available for download on our website to assist in requesting due process hearing but not required.    
1.  FCEM contacts Parent/Parent’s representative (NOTE: Parent permission is needed to release personally identifiable information to a third-party) to confirm receipt of the request. 
1. FCEM notifies the Early Intervention Director/Part C Coordinator, the Clinical Quality Manager (CQM), and the Director of the BSEA (currently Reece Erlichman, (781.397.4755, reece.erlichman@mass.gov)) to share the information available in the Due Process Hearing request
0. The Director of the BSEA will then assign a trained and impartial hearing officer (HO) to the matter.  
0. NOTE: The Lead Agency (DPH/EI Division) has no authority to determine whether hearing request can be granted- a hearing officer must be appointed
1. FCEM notifies both parties in writing to 
0. acknowledge receipt of hearing request, and that a trained and impartial HO will contact them directly.  
0. inform that the process is at no cost except for advocate or attorney fees
0. outline the 30-day timeline, and that HO may grant specific extensions at the request of either party 
0. let parties know that mediation is always an option, and
0. 
0. provide overview of the process, such as the parents rights (see 8 below for details)
0. share listing of the BSEA Directory of Legal/Advocacy Services 
1. FCEM and Director of BSEA or designee schedule fifteen-minute weekly check-in meetings to communicate and track progress and timeliness. 
1. Day 7-30: Upon receipt of due process hearing request, the assigned impartial BSEA hearing officer contacts the parties to send out a Notice of Hearing that informs the parties of 
2. the name of the hearing officer, 
2. the conference call date and time. 
2. the Due Process Hearing date, time and location (subject to change upon request to ensure it is reasonably convenient for the parties, which could be virtual); 
2. a decision issuance date; and.  
2. remind parties about the voluntary process of mediation, at any time.
4. If either party requests mediation to the hearing officer, and both parties agree to mediation, the hearing officer will immediately communicate this to the FCEM. 
1.  At the Hearing, the hearing officer will:  
3. listen to the presentation of relevant viewpoints about the due process complaint.  
3. examine all information relevant to the issues.  
3. seek to reach a timely resolution of the due process complaint. 
3. provide a record of the proceedings, including a written decision.   
1. During the Hearing, parents have the right to 
4. be accompanied and advised by counsel and by individuals with special knowledge or training with respect to early intervention services for infants and toddlers with disabilities
4. present evidence and confront, cross-examine, and compel the attendance of witnesses
4. prohibit the introduction of any evidence at the hearing that has not been disclosed to the parent at least five days before the hearing
4. obtain a written or electronic verbatim transcription of the hearing at no cost to the parent; and 
4. receive a written copy of the findings of fact and decisions at no cost to the parent.  Any party aggrieved by the findings and decision issued pursuant to a due process complaint has the right to bring a civil action in the State or Federal court within 90 days of the decision. 
1. The FCEM will assist with securing a mutually agreeable location for the hearing as requested and will advise that virtual hearings are available. 
1. The HO will keep a log of time spent on the hearing and provide a bill to BSEA Financial Manager for reimbursement for cost associated with the hearing from EI/DPH in accordance with the Interagency Services Agreement (ISA) between both agencies.
6. The HO will send the decision to the parties with a copy to the FCEM.  The decision will be redacted of personally identifiable information (PII) and will be in the native language of the parents.
6. If a decision is made by the hearing officer in favor of the child/family and requires the EI service provider to provide corrective action, copies of the hearing officer’s decision will be provided by the FCEM to the Clinical Quality Manager (CQM). 
6. The CQM and the Compliance Oversight and Support Specialist (COSS) will notify the Lead Agency, public agency, or EIS provider in writing of the expectation that the noncompliance be corrected as soon as possible, but in no case more than one year from the identification [§ 303.700(e)].
6. If a settlement agreement is reached, the parties shall provide a copy of the agreement, as appropriate, to the FCEM who will forward it to the COSS.  The COSS ensures the terms of the agreement are implemented according to any timelines stipulated in the agreement or within one (1) year from when the settlement was issued 
4. If there is a mediated agreement that is subsequently violated, a parent has the option to file a state complaint or seek recourse through civil courts.
1. FCEM enters the request for due process hearings and the outcome on the EDPAS Table 4 as required by the Office of Special Education Programs annually.



