MA-C Formal Administrative Complaint (State Complaint): Investigation Timeline & Tracking Procedures

The Department of Public Health (DPH) Early Intervention (EI) Division, as the Lead Agency for Massachusetts Early Intervention adopts the state complaint procedures under 34 CFR 303.432 through 303.434 to resolve allegations that the EI Division, a public agency or an early intervention services provider has violated a requirement of Part C of the Individuals with Disabilities Education Act (IDEA) or Massachusetts Early Intervention Operational Standards (EIOS). Massachusetts uses the term Formal Administrative Complaint (FAC) to mean state complaint. 

This procedure establishes the required steps, documentation, and timelines for investigating and resolving a Formal Administrative Complaint under IDEA Part C.

What: A formal administrative complaint (state complaint) is written document used to communicate that an EIS provider, EI Division (state lead agency), or public agency has not followed IDEA Part C or MA EI Operational Standards (EIOS).  The complaint seeks to request a resolution by the state and is at no cost to either party.
Who: Any person or organization, including one from another state, may file a written, signed complaint if they believe there has been a violation of Part C under IDEA or MA EIOS.
How: A signed statement to the EI Division and the public agency, or early intervention services provider. 
The complaint must include 
· A statement that a requirement of Part C of the Individuals with Disabilities Education Act (IDEA) or the Massachusetts Early Intervention Operational Standards (EIOS) has been violated 
· The facts about the allegation 
· Signature (a typed name can be considered your electronic signature).
· Contact information (e.g., your name, email, phone)
· If the complaint is about a specific child 
· The name and address of the child’s residence (or available contact information if experiencing homelessness) 
· The name of the early intervention service provider serving the child 
· A description of the problem 
· A proposed resolution to the extent known

The Early Intervention Division requests complainant also send a copy of the written, signed statement to the other party.
 
Timeline: The EI Division resolves each complaint within 60 calendar days of receipt, unless an allowable extension applies. Day one begins on the date the complaint is received by the EI Division.
The EI Division issues a written decision that
· addresses each allegation
· includes findings of fact and conclusions
· includes the reasons for the LA’s final decision [§ 303.433(a)(5)]. 

Allowable extensions to the 60-day timeline include
· The complainant’s request to engage in mediation
· Exceptional circumstances related to the complaint (§ 303.433(b)(1))
The Early Intervention Division defines exceptional circumstance as a complainant’s request to extend the timeline for personal reasons related to the complaint and could be to request to engage in mediation. Any extension is determined case-by-case and documented in the complaint tracker.
The complaint may be withdrawn at any time before the report is finalized; however, the Early Intervention Division will continue to address violations identified during the investigation, following a noncompliance identification process to determine whether they are isolated or systemic and whether additional measures are warranted.    
Procedures:
I. Log Receipt of FAC and Initiate 60- day Timeline (Day 1-7)
a. Within 7 days the Family & Community Engagement Manager or designee (FCEM), as lead for MA-C dispute resolution, logs complaint and confirms the 60-day timeline.
b. 60-day timeline begins the day the complaint is received by the EI Division (e.g., Date FAC written statement arrives through postal mail, in-box for electronic mail, or fax), and not the date the FAC is read by investigator (FCEM or designee) and processed.
 
II. Confirm Receipt of FAC and Content Requirements (By Day 7)
a. Within seven days, the FCEM reviews the complaint to ensure that includes all required elements under § 303.434 which include
i. Signature and complainant's contact information (typed name can be considered an electronic signature).
ii. A statement that the lead agency, public agency, or EIS provider has violated a requirement of IDEA Part C of the Act
1. if no violation exists, the FCEM will respond to the complainant in writing to inform them as to why the complaint will not move forward and offer opportunity to review the issues, as it related to other dispute resolution options such as requesting mediation or due process hearing.
iii. The facts on which the statement is based
iv. Name and address of child (if allegation is about a specific child)
v. Name of the EIS provider serving the child
vi. Description of the problem 
vii. A proposed resolution of the problem to the extent known and available to the party at the time the complaint is filed.
1. A Lead Agency may not dismiss a systemic complaint based on a lack of a proposed resolution of a problem [OSEP Q&A on DR (2013), B-16
b. FCEM confirms date of violation is not more than one year prior to the date that the complaint is received in accordance with § 303.432.
i. if the allegation exceeds one year prior to submitting the complaint, the FCEM will respond to the complainant in writing to inform them as to why the complaint will not move forward and offer opportunity to review the issues, as it related to other dispute resolution options such as requesting mediation or due process hearing.
c. FCEM notifies the Early Intervention (EI) Division Director (Part C Coordinator) and Clinical Quality Manager by email of the following information 
i. Date complaint received. 
ii. 60-day decision due date the date the Early Intervention Division’s written decision is due to the complainant (60-calendar days).
iii. Draft report due date (three weeks in advance of 60-day due date) is available for review by Early Intervention Division Director (Part C Coordinator) and counsel. 
d. FCEM ensures the complaint is provided to the public agency or EIS provider named in the complaint
i. if the complainant has not shared a copy of the compliant, the EI Division will provide it directly through SecureMail.
e. FCEM sends written acknowledgement to both parties that includes
i. confirmation of 60-day timeline 
ii. copy of Procedural Safeguards Notice
iii. information about option to voluntarily engage in mediation
1. and implications such as if complainant chooses to voluntarily engage in mediation, and both parties agree, the 60-day timeline will only pause for parties to engage in the mediation if the complainant requests a pause.
iv. Information about extending timeline to accommodate exceptional circumstances 
f. If additional information is needed, or complainant is non-responsive, FCEM
i. makes reasonable attempts to obtain clarification (e.g., three attempts to contact via phone and/or email at three differing times, and days). 
ii. If the preferred contact is not through telephone, but through email, the same is true.  
1. If after three attempts, the complainant is non-responsive, the FCEM will dismiss the complaint and send final written notice and include copy of Procedural Safeguards Notice 
2. If the complaint, even if incomplete, is determined to be credible, FCEM proceeds with investigations, regardless of whether the complainant participates, by using all available records and information to reach a determination.  
g. If the FAC is also amid a due process hearing under § 303.430(d) the EI Division will notify the complainant 
i. any part of the complaint that is being addressed in the due process hearing will be se aside until the conclusion of the hearing
ii. any issue in the complaint, not a part of the due process hearing will proceed using the time limit and procedures described above.
iii. an issue raised in a complaint- had been previously filed involving the same parties the FCEM will notify the complainant
1. the due process hearing decision is binding on that issue
2. any complaint alleging a lead agency, public agency, or EIS provider's failure to implement a due process hearing decision will proceed.

III. Carry Out an Independent Investigation (Day 8 through Day 40)
a. The EI Division conducts an investigation that includes, as necessary, an independent on-site investigation (303.433(a)(1))
i. Scheduling and conducting an interview with complainant to review complaint, confirm nature of the complaint, discuss evidence, timeline for written report and what to expect
1. Offer opportunity for a parent who has filed a complaint and the lead agency, public agency, or EIS provider to voluntarily engage in mediation (§§ 303.430(b) and 303.431)
2. For any matter related to contacting the complainant to schedule interview, the FCEM will make three attempts to contact via phone at three differing times, and days. 
a. If the preferred contact is not through telephone, but through email, the same is true.  
b. If after three attempts, the complainant is nonresponsive, the FCEM will proceed with investigation, regardless of whether the complainant participates, by using all available records and information to reach a determination.  
ii. Give the complainant the opportunity to submit additional information, either orally or in writing, about the allegations in the complaint
iii. Scheduling and conducting an interview with the lead agency, public agency, or EIS provider with an opportunity to respond to the complaint, including a proposal to resolve the complaint
1. Interviewee’s include but not limited to EIS Program Director, Service Coordinator
iv. Review of the child’s record 
1. Review includes but not limited to EICS, logs, date of service starting, consent forms, PWN, policies, progress notes, and communication log
b. FCEM Reviews all relevant information and makes an independent determination based on a preponderance of evidence standard to determine  whether the lead agency, public agency, or EIS provider is violated a requirement of IDEA Part C or MA EIOS.
c. If evidence is insufficient, the EI Division still makes a determination regarding compliance or noncompliance.

IV. Draft Written Decision (By Day 41)
a. Following review of all relevant information, 
b. FCEM reviews documentation to determine compliance
c. interview program director and service coordinator 
i. Listen to the program's recollection of the events in questions
ii. request evidence to support claims (e.g., text message screenshots, emails, scanned written notes) 
d. interview complainant
i. Listen to the complainants’ allegations
ii. request evidence to support claims (e.g., text message screenshots, emails, scanned written notes) 
iii. ask if parent gave consent to bill insurance
e. review all evidence and follow up with each party as needed to complete a full investigation
i. The FCEM must reach a decision based on the preponderance of evidence. [Letter to Reilly, OSEP, 2014]. In the absence of sufficient evidence, the DPH/EI Division must still determine the public agency’s compliance or noncompliance. A determination could reflect that there was insufficient evidence to support the allegation that the public agency or EIS provider violated the requirement, or that there was insufficient evidence to demonstrate that the public agency or EIS provider complied with the requirement.  
f. make determination if allegations actually occurred 
i. if it did occur, identify corrective action(s) 
g. draft report 

V. Day 30-45 the FCEM submits a draft of investigative findings to the Part C Coordinator for review and edits. Additional steps to follow include 
a. submit to General Counsel for final review/approval. 
b. submit the final report to all relevant parties. 
VI. Day 41-60 Written Decision, Corrective Action requirements
a. By day 60implementation of the lead agency's final decision FCEM Issue a final written decision to the complainant that addresses each allegation in the complaint and contains 
i. findings of fact and conclusions
ii. the reasons for the lead agency's final decision
iii. all corrective actions required to demonstrate effective implementation of the lead agency's final decision withing one year of written decision
b. Findings of non-compliance in direct response to a complaint investigation (isolated or systemic) must be issued within 60 days of the date the complaint investigation was received (unless extenuating circumstances exist)
c. If non-compliance is identified through investigation
i. COSS will make a finding of noncompliance and follow the noncompliance identification process to determine if the level of noncompliance is isolated (child-specific) or systemic. 
ii. Following determination of level of noncompliance, Compliance Oversight and Support Specialist (COSS) will follow the noncompliance verification and verification of correction of noncompliance process identify the corrective actions necessary for the program to remedy denial of appropriate services (303.432 (b)) and ensure child level noncompliance is corrected and future provision of services for all infants and toddlers with disabilities and their families.
1. The EI Division will notify the Lead Agency, public agency, or EIS provider in writing of the noncompliance and of the requirement that the noncompliance be corrected as soon as possible, but in no case more than one year from the identification [§ 303.700(e)].
VII. FCEM enters the request for formal administrative complaints and the outcome on the EDPAS Table 4 as required by the Office of Special Education Programs annually.


