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                                                     Summary of Decision


The Petitioner, a former maintenance worker at the Worcester County House of Correction, has not met his burden of proving that he was deprived of a proper medical panel evaluation, that he is totally incapacitated from performing his essential duties, or that he was totally and permanently disabled on his last day of work in August 2011.  
DECISION


The Petitioner, John MacGeachey, appealed from the July 22, 2013 decision 

of the Respondent, State Board of Retirement (SBR), denying his application for Section 7 accidental disability retirement benefits.  (Exhibit 12.)  The appeal was timely filed on   August 5, 2013.  (CR-13-403-Exhibit 13.)  

A hearing was scheduled to be held on December 10, 2015 at the offices of the Worcester Registry of Deeds, 90 Front Street, Worcester, MA.  At that time, both counsel  and the Administrative Magistrate discussed sending additional medical records to the regional medical doctors who had unanimously answered “no” to question 1 on the certificate, regarding total disability.  The matter was stayed so that this purpose could be effectuated.  After a review of the additional medical records, the medical panel members did not change their original conclusions.  The SBR again denied the Petitioner’s application for Section 7 benefits on May2, 2016.  (Exhibit 28.)  The Petitioner filed a timely appeal from the second denial on May 11, 2016.  (CR-16-220-Exhibit 29.) 

I held a hearing on September 1, 2016 at the Worcester Registry site.  The Petitioner testified in his own behalf.  The Respondent called no witnesses.  The hearing was digitally recorded.  The parties submitted pre-hearing and post-hearing memoranda of law.  (Attachments A and C-Petitioner; Attachments B and D-Respondent.)  The last of the filings was received at DALA on October 11, 2016, thereby closing the case record.   




FINDINGS OF FACT

Based upon the testimony and documents submitted at the hearing in the above-entitled matter, I hereby render the following findings of fact:

1. The Petitioner, John MacGeachey, born in 1968, began work as a Maintenance Worker in the Worcester County Sheriff’s Department at the Worcester County House of Correction (HOC) on August 15, 2005.
 (Exhibits 14 & 16.)

2. The Petitioner’s duties on the 3:00 PM to 11:00 PM shift included performing preventive maintenance and making repairs in prisoners’ cells and other areas of the HOC, climbing ladders, supervising inmate workers and salting and sanding stairs.  He was on his feet for the entirety of every shift.  Other physical activities included walking, running, lifting, snow blowing and crawling. (Id. & Petitioner Testimony.)
3. While spreading ice melt and sand on the HOC steps on December 19, 2007, the Petitioner slipped on the ice and twisted his left ankle as he fell on the left side of his body against the stairs.  He got up and immediately noticed pain in the left ankle.  (Exhibit 1 and Petitioner Testimony.)
4. The Petitioner sought treatment from the nurse at the HOC and completed an incident report.  He was able to walk on the ankle and continued to work his shift.  (Exhibits 6 & 17 & Petitioner Testimony.)

5. When his ankle was sore and swollen the next day, December 20, 2007, the Petitioner sought treatment from his primary care physician at Wachusett Family Associates.  He reported that he had twisted his left ankle the previous evening.  The diagnosis was “left ankle sprain.”  The Petitioner was provided with an air cast and advised to take NSAIDs.  (Exhibit 8.)

6. The Petitioner remained out of work for the next three weeks.  (Petitioner Testimony.)   

7. The Petitioner returned to Wachusett Family Practice Associates on January 4, 2008.  On that date, it was reported that recent x-rays of the left ankle had revealed no acute fractures.  (Exhibit 8.)
8. On January 8, 2008, the Petitioner returned to full duty.  From and after his return to work, the Petitioner experienced left ankle pain and found that he needed to sit more often.  His foot would often swell and he needed to take his shoe off and rest.  His frequent rest periods resulted in some friction between him and his employer.  (Id. & Petitioner Testimony.)
9. The Petitioner experienced some relief from his ankle pain during the weekends in 2008 when he was able to stay off of his feet.  (Id. & Petitioner Testimony.) 

10. The Petitioner received a referral to foot and ankle specialist Carol A. Barrette, M.D. whom he saw on May 1, 2008.  He reported an occasional sharp, burning pain and constant medial and lateral pain which was always worse in the mornings when he arose.  Dr. Barrette concluded that the Petitioner had sustained an ankle sprain and sustained a significant stretch of his nerves, peroneal muscle
 weakness and discomfort in the lateral collateral ankle ligaments.  Dr. Barrette gave him a lace-up ankle corset and a splint for night-time pain.  She also prescribed physical therapy and showed him how to perform peroneal muscle strengthening exercises.  (Exhibit 3.)    
11. After a follow-up visit on June 12, 2008, Dr. Barrette noted that the Petitioner thought he was doing great for about three weeks, but then his pain recurred.  She noted that the medial pain had resolved, but that he had excruciating hypersensitivity over the sural nerve
, lateral side of the foot, and lateral heel with some excessive sweating in that area as well.  She indicated that the ankle ligaments were tender and that his peroneal muscles were extremely weak and that he had been doing his exercises incorrectly.  The doctor opined that the Petitioner had continued symptoms from his sprain.  (Id.)

12. On July 10, 2008, Dr. Barrette reported that the Petitioner’s ankle felt worse overall.  He informed her that the lace-up ankle corset was causing more pain.  Dr. Barrette noted that the Petitioner no longer had pain over the collateral lateral ligaments and that his major discomfort was in the tarsal tunnel area
 starting at the mid-portion of the leg.   She indicated that the remainder of his nerves appeared to be decreasing (sic).  She recommended an MRI and an EMG.  She referred the Petitioner to a pain clinic.  (Id.) 
13. An MRI of the left lower extremity on July 15, 2008 revealed mild thickening of the distal posterior tibialis tendon
 and an os fibulare
.  The impression was “question grade 1 posterior tibialis sprain.”  (Exhibit 9.)
14. Prior to the EMG study on August 4, 2008, the Petitioner indicated that he had pain in the left ankle and leg beginning after twisting the ankle on December 19, 2007.  The study results were a normal EMG and nerve conduction study.  (Exhibit 11.)
15. Due to chronic pain and swelling in the left ankle, the Petitioner stopped working altogether on August 15, 2008.  (Exhibit 6 and Petitioner Testimony.)

16. After Dr. Barrette recommended that the Petitioner obtain a second opinion, he was seen at the UMass Memorial Medical Center by Abhay Patel, M.D. on October 3, 2008.  The doctor reported that the clinical evaluation revealed a definite pes plano valgus deformity.
 The doctor noted that there was tenderness along the posterior tibial tendon (PTT).  The doctor noted that x-rays showed the developing flatfoot with no arthritis in the subtalar or ankle joints and no acute fractures. The doctor and patient discussed surgical options to reconstruct the arch.  (Exhibit 4.).    
17. Richard N. Warnock, M.D. performed an independent medical examination of the Petitioner on October 16, 2008.  Dr. Warnock noted that his clinical evaluation revealed no swelling, deformity or instability and no tenderness in the anterior talofibular ligament or posterior tibial tendon.  He noted that there was fairly local tenderness in the retro calcaneal bursa
 on both the medial and lateral sides with some pain on full dorsiflexion and Achilles stretch.  Dr. Warnock’s diagnosis was “retro calcaneal bursitis, left ankle.”  Dr. Warnock opined that injections at the site or a course of anti-inflammatories should be considered, that the Petitioner should stand no more than 4 hours at a time and that he should use supportive footwear, such as work boots, which would limit ankle range.  He did not believe the Petitioner was at an end result.  (Exhibit 17.)
18. Dr. Osama A. Al-Masri, M.D. performed an impartial medical examination of the Petitioner on March 16, 2009.  Dr. Al-Masri concluded that the Petitioner had “posterior tibial tendonitis/strain of the left foot.”  He concluded that there was a causal connection between the medical condition found on examination and the history reported regarding the mechanics of the December 19, 2007 work related injury.  The doctor opined that the Petitioner was partially and temporarily disabled because he was able to walk and stand for short or medium periods of time and able to be involved in activities that did not require long distance walking or long-time periods of walking or standing.  The doctor believed that the Petitioner could improve with further treatment.  The doctor noted that the Petitioner should avoid walking more than 1-2 hours without rest and also avoid standing more than 1-2 hours at a time.  Dr. Al-Masri proposed cortisone injections and physical therapy as alternatives to a complex surgical procedure.  (Exhibit 6.)
19. A whole body bone scan performed at the Lahey Clinic on September 10, 2010   revealed increased activity in the right calcaneous and degenerative changes in the ankles and mid feet.  Dr. Anthony Teebagy of the Lahey Clinic indicated that the calcaneous finding may be indicative of a stress fracture.  (Exhibit 10.)

20. The Petitioner was seen by Anthony Teebagy, M.D. at the Lahey Clinic on September 30, 2010.  He reported that he continued to have a pain score of 3 out of 10.  The doctor noted that a recent MRI did not confirm the presence of a stress fracture.  He  noted further that, in the absence of findings on the MRI, physical therapy was the course of action of choice at that time and that if this did not improve his symptoms, the most non-invasive procedure may be indicated.  (Id.)

21. When a course of physical therapy was not successful and the Petitioner was still unable to stretch his ankle and had continued complaints of calf pain, Dr. Teebagy performed a Strayer Gastroc Recession of the left leg on April 11, 2011.  (Id.)

22. On June 11, 2011, after his post-operative course of treatment, the Petitioner reported to Dr. Teebagy that he had some anteromedial and anterolateral ankle pain.  The doctor recommended more physical therapy.  (Id.)

23. A September 17, 2011 MRI of the left ankle revealed a corticated bone fragment just posterior to the anterior talofibilular ligament, plantar fasciitis, mild changes of tenosynovitis of the posterior tibial tendon and joint effusion at the tibiotalar joint.  (Id.)

24. On October 13, 2011, after reviewing the results of the MRI, Dr. Teebagy reported that he was at a loss to explain the Petitioner’s symptoms of varied and diffuse discomfort.  He noted that the clinical examination revealed some plantar fascial discomfort as well as medial and lateral discomfort.  He ordered another bone scan.  (Id.)

25. Steven Sewall, M.D. performed an independent medical evaluation of the Petitioner on October 25, 2011.  At the time of the evaluation, the Petitioner complained of constant pain and stiffness in the ankle with a feeling of weakness.  There was no limp and there was a full range of motion of the ankle.  There was atrophy on the left side of the calf.  Dr. Sewall concluded that the Petitioner had a tight Achilles tendon following the surgery.  (Exhibit 2.)

26. A December 6, 2011 bone scan revealed degenerative changes or mild trauma in the right calcaneus.  (Exhibit 3.)

27. In December 2011, the Petitioner informed Dr. Teebagy that he had pain across the anterior aspect of the ankle that rated an 8 on a scale of 1-10, pain at the point of his left heel and pain along the MTP joints.  Dr. Teebagy indicated that, because so many regions of the foot and lower leg were involved, no single surgical procedure would relieve the discomfort and that he was unable to offer the Petitioner a solution to his pain with confidence.  (Exhibit 10.)

28. X-rays on December 27, 2011 revealed a spur at the base of the os calcis adjacent to the lateral malleolus with normal bones, tissues and joints.  (Id.)

29. On March 27, 2012, the Petitioner informed Dr. Teebagy that he had turned his ankle two weeks prior and that the pain progressed from his ankle up to his leg.  This had improved but there was still lingering pain in the anterolateral aspect of the ankle.  (Id.) 

30. Charles H. Kenny, M.D. conducted an independent medical panel examination of the Petitioner on June 16, 2012.  The Petitioner informed Dr. Kenny that he had better movement in his ankle following the procedure by Dr. Teebagy, but that he had increased pain in the left ankle and heel areas.  He indicated that his walking and standing were  limited to about 15 to 20 minutes and that he had trouble with stair climbing.  Dr. Kenny noted atrophy in the left leg and discoloration behind the medial malleolus as well as diffuse tenderness and swelling around the left ankle.  Dr. Kenny’s diagnosis was “sprain with post-traumatic arthritis, left ankle; fracture, left calcaneus; tear, left posterior tibial tendon, and tear, left gastrocnemius and soleus.”  The doctor concluded that the diagnosis was the causal result of the work-related incident of December 19, 2007.  Dr. Kenny opined that the Petitioner was permanently partially disabled and that he must limit squatting, climbing and standing to no more than 30 minutes at a time.  Dr. Kenny believed that a medical result had been reached.  (Exhibit 2.)
31. A claim for workers’ compensation benefits was filed on behalf of the Petitioner for the 3 week period he was out of work between December 2007 and January 2008.  Benefits were initially denied, then were awarded after a hearing.  A new claim was filed after the Petitioner left work in August 2011.  A lump sum payment was approved in September 2012.  (Exhibits 1 and 17.)
32. The June 9, 2010 Findings of Fact of Administrative Judge Paul Benoit reflect that, in August 2008, the Petitioner’s supervisor confronted him with evidence of having introduced contraband into the facility.  Judge Benoit noted that the Petitioner denied this allegation, but that he resigned the same day.  (Exhibit 17.)
33. The Petitioner applied for accidental disability retirement benefits on December 7, 2012.  He cited “left ankle injury” as the medical reason for his application.  (Exhibit 14.)

34. Dr. Teebagy completed the Statement of Applicant’s Physician.  He referred to the Petitioner as a “Correction Officer.”  He reported that the Petitioner was last able to perform his duties on September 16, 2010 after his first evaluation and that the disabling condition was “pain and stiffness-left ankle.”  Dr. Teebagy based this conclusion on his initial evaluation of the Petitioner on September 30, 2010.  (Exhibit 15.) 

35. The Petitioner was evaluated by medical panel doctors Nail Basta, M.D., an orthopedist, George Hazel, an orthopedist, and Arthur Safran, M.D., a neurologist on April 10, 2013.  The panel answered “no” the question 1 on the certificate, thereby indicating that they did not find the Petitioner to be totally incapacitated from performing his essential duties.  (Exhibit 19.)

36. In the narrative report, the panel doctors note that they had all of the medical records referred to in these Findings of Fact at their disposal.  At the time of the panel examination, the Petitioner’s symptoms were noted to be vague and diversified.  He reported pain on the dorsum of the foot as well as the os calcis at the insertion of the Achilles tendon.  The doctors noted that the Petitioner’s subjective complaints could not be documented with objective findings.  The panel’s conclusion were as follows:

Diagnosis-Multiple vague complaints on the longitudinal arch, the os calcis and the forefoot-left ankle.

It is our opinion that he aggravated a pre-existing planovalgus feet condition, or flat feet, and this explains the reports of multiple aches and pain.  We reviewed the imaging studies from before and after surgery which repeated show no evidence of fracture.  While it is true that there was one report of an extra bone ossicle in the lateral malleolus and posteriorly, in our opinion, these were not the cause of the pain.

In our opinion, he has reached maximum medical improvement.

It is also our opinion that, in spite of his mild antalgic gait, it is a stable gait and he could go back to full gainful employment as a maintenance worker.

In summary, Based on today’s evaluation and review of available medical records, the member is considered physically capable of performing the essential duties of his job as described in the current job description.

(Id.)   

37. The SBR denied the Petitioner’s application for accidental disability retirement benefits on July 22, 2013.  (Exhibit 12.)
38. The Petitioner filed a timely appeal on August 5, 2013.  (Exhibit 13.)
39. On January 12, 2016, SBR counsel wrote to the panel doctors and asked them to review the additional information enclosed and advise the board as to whether this new information changed their position.  The additional medical records included the bone scan of December 2011, the Lahey Clinic noted from June 2011 to December 2011, a physician’s report from January 17, 2008, the Wachusett Family Practice Office notes from December 20, 2007 through January 4, 2008, the July 14, 2008 MRI and the August 4, 2008 EMG study.  (Exhibits 20 -26.)
40. On February 1, 2016, the medical panel doctors indicated that they stood by their prior report and opinions and indicated that they found him capable of returning to his usual work.  (Exhibit 27.)

41. The State Board of Retirement denied the Petitioner’s application for a second time on May 2, 2016.  (Exhibit 28.)

42. The Petitioner filed a timely appeal on May 9, 2016.  (Exhibit 29.)

     CONCLUSION

In order to receive accidental disability retirement benefits pursuant to G.L. c. 32, § 7(1), the applicant must establish by a preponderance of the evidence, including an affirmative medical panel certificate, that he is totally and permanently incapacitated from performing the essential duties of his position as a result of a personal injury sustained or hazard undergone while in the performance of her duties.  The medical panel’s function is to “determine medical questions which are beyond the common knowledge and experience of the local board (or Appeal Board).”  Malden Retirement Board v. CRAB, 1 Mass. App. 420, 298 N.E. 2d 902 (2013).  If the medical panel issues a negative certificate, an applicant must show that the panel employed an erroneous standard or failed to follow proper procedures, or demonstrate that the certificate is “plainly wrong.”  Kelley v. CRAB, 341 Mass. 611, 171 N.E. 2d 277 (1961).

The Petitioner is not entitled to prevail in this appeal.  He has not met his burden of proving that he was deprived of a proper medical panel evaluation.  The unanimous medical panel did not find him to be totally disabled.  They reasoned that the x-ray, MRI and EMG results and their clinical findings were benign.  Their clinical evaluation of the Petitioner resulted in their noting that the Petitioner’s subjective complaints were not supported by objective evidence.  In so concluding, both doctors reviewed and discussed all of the pertinent medical evidence as well as the Petitioner’s job description, and applied the correct standards of law.  

Neither the certificate nor the clarification is plainly wrong.  The panel doctors also noted, and it must be emphasized here, that that there were varying diagnoses rendered by the Petitioner’s treating physicians, and, that the conclusions of Doctors Barrett and Teebagy were in contravention with the diagnostic studies.  

It must also be noted that the Petitioner worked the day of his injury and that he was returned and worked his full duties for 8 months before resigning from the job. 

There is also some question as to why the Petitioner actually stopped working in August 2008.  It was noted by the DIA Administrative Judge in 2010 that the Petitioner had an argument with his superior on his last day of work concerning some wrongdoing on his part.  This raises the question of whether he actually left work on that day due to an incapacity or for other reasons.  What the record lacks is any medical report which asserts that he was totally and permanently disabled on the last day of work, as is required by retirement law.  See Vest v. Contributory Retirement Appeal Board, 41 Mass. App. Ct. 191, 194 (1996.)  “An employee who has left government service without an established disability may not, after termination of government service, claim accidental disability status on the basis of a subsequently matured disability.”  Vest, supra, p. 194.  

No physician who treated or evaluated the Petitioner before Dr. Teebagy in late 2010 found him to be totally or permanently disabled.  In the Statement of Applicant’s Physician, Dr. Teebagy reported that the Petitioner was last able to perform all of his essential duties around the time that the Petitioner and he began treatment in late 2010, more than two years after the Petitioner left work for the final time.
Based on the forgoing, the decision of the SBR denying the Petitioner’s application for accidental disability retirement benefits is affirmed.   

So ordered.

Division of Administrative Law Appeals,


BY:


Judithann Burke, 
Administrative Magistrate                        
DATED April 21, 2017
� The Petitioner was previously employed as a Correction Officer from April 3, 1988 through June 30, 2004, but left the position due to alcohol-related problems.  


� The peroneal muscles are a group of muscles in the leg originating at the head of the upper body of the fibula and inserting at the plantar side of the foot and resting in the big toe (first metatarsal). � HYPERLINK "https://www.kehob.com/en/library/anatomy/peroneal-muscles-of-the" �https://www.kehob.com/en/library/anatomy/peroneal-muscles-of-the� lower-leg.


� The sural nerve is a sensory nerve in the calf region of the leg made up of collateral branches of the tibial nerve and common fibular nerve.  https://en.wikipedia.org/wiki/Sural_nerve


� Tarsal tunnel area is the area along the inner leg behind the inside of the ankle.  https://en.wikipedia.org/wiki/Tarsal_tunnel_syndrome 


� The posterior tibial tendon attaches to the calf muscle on the inside of the foot. Orthoinfo.aas.org/topic.cfm?topic=a00166


� Os subfibulare is an accessory ossicle that lies at the tip of the lateral malleolus of the ankle.  Os subfibulare are usually asymptomatic although the may eventually cause painful symptoms or degenerative changes in response to overuse and trauma. https://radiopedia.org/articles/os-subfibulare


� Pes plano valgus deformity is a common entity that develops after muscle maturity is reached and is commonly referred to as “adult acquired flatfoot deformity.”  The use of the term “acquired” implies that some physiologic or structural change causes deformity in a foot that was previously structurally normal.  Insufficiency or dysfunction of the posterior tibial tendon (PTT) has historically been thought to be the most common cause of flatfeet.  Patients PTT insufficiency demonstrate extensive involvement at several key ligaments in the lower leg.  See emedicine.medscape.com/article/1236652-overview


� The retro calcaneal bursa is located in the back of the heel.  It is where the large Achilles tendon  connects the calf muscle to the heel bone.
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