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FINDINGS OF FACT AND REPORT


On the basis of testimony and exhibits offered at the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact.  The appellant, Macy’s East, Inc. (“Macy’s East”), is a corporation organized under the laws of Ohio with its headquarters in New York.  Macy’s East is engaged in the business of operating retail department stores in Massachusetts.  During the taxable period ended February 1, 1997 (“tax year at issue”), Macy’s East operated eleven retail stores in Massachusetts.  These stores had previously been operated as Jordan Marsh Stores Corporation (“Jordan Marsh”) retail stores.  

The appellant was the surviving corporation after a series of corporate reorganizations occurring between 1986 and 1994.  One party to this series of reorganizations, Federated Department Stores, Inc. (“Federated”), was formed as a holding company by several department stores including Abraham & Straus (“A&S”).  On May 3, 1988, Campeau Corporation, which owned Jordan Marsh, acquired Federated in a hostile takeover.  On January 15, 1990, Federated and certain of its subsidiaries including Jordan Marsh filed for bankruptcy protection under Chapter 11.  

On  February 4,  1992, Federated emerged from bankruptcy pursuant to a plan of reorganization.  Federated continued to conduct its retail business through the operation of its subsidiaries, Jordan Marsh and A&S.  Jordan Marsh operated retail department stores in Massachusetts.  A&S operated retail department stores primarily in New York.  

On July 15, 1986, R.H. Macy & Company, Inc. (“Macy’s”), then known as Macy Acquiring Corporation, acquired the former R.H. Macy & Company, Inc. (“former Macy’s”), a retail department corporation, in a leveraged buyout.  On January 27, 1992, Macy’s and certain of its subsidiaries filed petitions in bankruptcy for reorganization under Chapter 11.  Macy’s continued to conduct its retail business through the operation of several subsidiaries, the principal subsidiaries being Macy’s Northeast, Inc. (“Macy’s Northeast”) and Macy’s South, Inc. (“Macy’s South”).  Both subsidiaries were organized under the laws of Delaware.

On September 8, 1994, the Bankruptcy Court approved an Agreement of Merger between Federated and Macy’s, pursuant to which Macy’s would emerge as the surviving corporation of the combined company and would change its name to Federated. As part of the reorganization plan, the appellant, Macy’s East, was organized on December 13, 1994, for the purpose of operating the businesses of Macy’s Northeast and Macy’s South, which merged into Macy’s East upon their emergences from bankruptcy on December 14, 1994.  Macy’s East operated under the tax identification number previously used by Macy’s Northeast.  Unlike Macy’s Northeast and Macy’s South, the new Macy’s East emerged as a corporation organized under the laws of Ohio.  Moreover, this new corporation operated its business in both the northeastern and the southeastern regions of the country, districts which had been operated separately by Macy’s Northeast and Macy’s South, respectively.  Prior to this merger, Macy’s Northeast and Macy’s South had accumulated net operating losses during their 1991 through 1995 fiscal years.  

On August 26, 1995, Jordan Marsh and A&S were absorbed into Macy’s East, which began operating the retail stores previously owned by those former entities.  Pursuant to the Agreement of Merger, entered as an exhibit in this appeal, the directors and officers of Macy’s East became the directors and officers of the merged corporation, and each previously “issued and outstanding share” of A&S and Jordan Marsh Common Stock were “canceled and retired.” 

Jack Cox, Operating Vice President and Assistant Secretary of Federated, testified at the hearing that prior to its merger into Macy’s, A&S was not qualified to conduct business in Massachusetts, nor did it conduct any business in the Commonwealth.  Prior to the merger, Jordan Marsh and A&S had accumulated net operating losses during their 1991 through 1995 fiscal years.

Macy’s East timely filed a Massachusetts combined corporation excise return for the tax year at issue and paid the corporate excise shown thereon in the amount of $1,743,466, of which $1,349,808 was the income portion of the excise.  On May 8, 1998, Macy’s East filed an application for abatement and an amended return for the tax year at issue showing an overpayment of tax and requesting a refund of the income portion of the corporate excise equal to $1,349,808, which it attributed to the use of net operating loss carryforwards previously incurred by Jordan Marsh during its 1991 through 1995 fiscal years.  By Notice of Abatement Determination dated October 27, 1998, the Commissioner of  Revenue  (“Commissioner”)  denied  the 

appellant’s application for abatement.
  On December 18, 1998, the appellant filed a Petition Under Formal Procedure with the Board.
  Based on this evidence, the Board found that it had jurisdiction over this appeal.

The issue in this appeal is whether the Commissioner properly denied the appellant the use of net operating loss carryforwards that were generated by corporations other than the appellant.  Specifically, the net operating loss carryforwards at issue were generated by Macy’s South and Macy’s Northeast, which merged to form Macy’s East, and by Jordan Marsh and A&S, which were absorbed by Macy’s East.  

For the reasons explained in the following Opinion, the Board found that the Commissioner properly denied the net operating loss carryforwards at issue.  Accordingly, the Board issued a decision for the appellee in this appeal.

OPINION


Domestic and foreign corporations that conduct business in the Commonwealth are required to pay a corporate excise based in part on their net income derived from business activities carried on in Massachusetts.  G.L. c. 63, §§ 32, 38, and 39.  The “gross income” of a corporation for Massachusetts tax purposes is generally equal to gross income as defined under the Internal Revenue Code (“Code”) as amended and in effect for the taxable year with some exceptions not relevant to this appeal.  G.L. c. 63, § 30(3).  The “net income” of a corporation for Massachusetts tax purposes is equal to gross income minus many of the deductions allowable under the Code but with several notable exceptions contained in G.L. c. 63, § 30(4).  

The exception at issue in this appeal is the denial of a deduction for “[l]osses sustained in other taxable years, except for the net operating losses as provided in paragraph five of this section.”  G.L. c. 63, § 30(4)(ii).  Paragraph five of G.L. c. 63, § 30 defines net operating losses as follows:

For purposes of this chapter, the Massachusetts net operating loss incurred in a taxable year shall mean the amount by which the deductions allowed under paragraph four, including the dividends-received deduction allowed in section thirty-eight (a)(1) and not including the deductions for net operating losses under this paragraph, exceed gross income for the taxable year as defined in paragraph three of this section.

G.L. c. 63, § 30(5)(a) (emphasis added).  The federal net operating loss is created at Code § 172, which provides specific provisions for the carryback and carryforward of these losses to tax years other than the year in which the losses were sustained.  See Code § 172(b).  The parties do not dispute that the relevant provisions of the Code allow Macy’s East to carryforward the net operating losses at issue.
  However, the parties dispute whether these same principles are applicable to the Massachusetts corporate excise statute. 

The taxpayer argued that the language at G.L. c. 63, §30(5)(a) simply describes an amount but does not create a new Massachusetts net operating loss deduction that differs from the federal net operating loss deduction, and accordingly, Macy’s East should be allowed to carry forward the net operating loss deductions accumulated by the acquired corporations prior to their merger into Macy’s East.  For this proposition, Macy’s East relied on the legislative history of § 30(5)(a), which indicates, in the taxpayer’s view, that although the reference to Code § 172 in § 30(4)(ii) was deleted, the net operating loss definition adopted was substantially similar to that Code provision.  See St. 1992, c. 133, §§ 402, 403.  

However, Massachusetts courts and this Board have ruled that federal tax concepts are often not dispositive of the interpretation of the Massachusetts corporate excise statute.  See e.g. Rohrbough, Inc. v. Commissioner of Revenue, 385 Mass. 830, 832 (1982) (finding that gross income on a federal return will not always be the same for state tax purposes), Weston Marketing Corp. v. Commissioner of Revenue, 16 Mass. App. Tax Bd. Rep. 76, 80 (1994), aff’d, No. 94-P-1256 (Mass. App. Ct. Mar. 14, 1996) (finding no Massachusetts tax significance attached to “a fictitious transaction deemed to have taken place for [federal] tax purposes”).  Moreover, “[w]here, as here, the language of the statute is clear, it is the function of the judiciary to apply it, not amend it.”  Commissioner of Revenue v. Cargill, Inc., 429 Mass. 79, 82 (1999) (quoting King v. Viscoloid Co., 219 Mass. 420, 425 (1914) ("we have no right to . . . read into the statute a provision which the Legislature did not see fit to put there, whether the omission came from inadvertence or of set purpose")).  The Board in the present appeal ruled that the statute’s specific reference to and definition of the “Massachusetts net operating loss,” and its deletion of a reference to Code § 172, evidenced a Legislative intent to create a state-specific concept of “net operating loss” separate and distinct from the federal concept of that term.
  

The Board found that the taxpayer’s interpretation of the statute did not fit into the overall statutory scheme of the Massachusetts corporate excise, which retains the individual tax attributes of each entity subject to tax.  For example, unlike the federal consolidated return, the Massachusetts “combined return” calculates the group’s combined net income by first determining the taxable net income of each member of the corporate group separately, thereby retaining the individual tax assets and liabilities 

of each taxpayer before allowing them to file a combined return.  G.L. c. 63, § 32B.  The Massachusetts courts and this Board have consistently recognized this individual-entity approach and emphasized its distinction from federal tax law.  In Farrell Enterprises, Inc. v. Commissioner of Revenue, 46 Mass. App. Ct. 564 (1999), the Appeals Court affirmed the Board’s finding that, pursuant to the principles of combined accounting in G.L. c. 63, § 32B, net operating losses must be carried forward separately by each member of a combined group, thereby retaining the individual tax attributes of each member of the combined group.  In disallowing the taxpayer’s deduction of net operating losses incurred by three of its non-profitable subsidiaries against three of its profitable subsidiaries, the court emphasized the disparate treatment of net operating loss deductions between the federal and Massachusetts tax statutes: “The commissioner concedes [that the Massachusetts combined return law does not follow the Federal consolidated return law with respect to net operating losses] but argues correctly that Massachusetts is not required to follow Federal procedure with respect to this matter.”  Id. at 572 (emphasis added).  

Furthermore, the Supreme Judicial Court has consistently ruled that provisions creating tax deductions are to be construed strictly, and a taxpayer will not prevail on an argument unless it can show itself clearly to come within the terms of the exemption.  “We have frequently recognized that an exemption from taxation `is a matter of special favor or grace,’ and that statutes granting exemptions from taxation are therefore to be strictly construed.”  South Boston Savings Bank v. Commissioner of Revenue, 418 Mass. 695, 698 (1994) (citing State Tax Commission v. Blinder, 336 Mass. 698, 703 (1958) ("an exemption [is] . . . to be recognized only where the property falls clearly and unmistakably within the express words of a legislative command")).  

Here, the statute at issue specifically provides a definition for Massachusetts net operating losses, and as indicated by the legislative history, the Legislature specifically deleted the reference to the relevant Code provision.  Moreover, the taxpayer could point to no clear statutory language in paragraph five that would specifically adopt the particular federal method of allowing net operating losses of a corporation that does not survive a merger to be carried forward to a corporation other than the one that generated the loss.  This point is particularly important because the Supreme Judicial Court has consistently emphasized that Massachusetts tax law often departs from federal tax law, specifically in matters of authorizing deductions for prior year’s losses.  See Bill DeLuca Enterprises v. Commissioner of Revenue, 431 Mass. 314, 325 (2000) (“The Massachusetts Legislature has consistently chosen to treat excess deductions from a previous tax year in a different manner from the I.R.C.  . . . .  These statutes evince a persistent and conscious legislative decision to take a different path from that of the Federal government in ameliorating the transactional inequities that arise from annual taxation.”).  For example, in Parker Affiliated Companies v. Commissioner of Revenue, 382 Mass. 256 (1981), while the Massachusetts corporate excise statute used a gain figure as reported on the federal return, the statute then in effect forbade the taxpayer from deducting carryforwards of net operating losses sustained during previous years by its eighty-percent subsidiary.  The Supreme Judicial Court found that the Massachusetts statute “evince[d] a deliberate legislative choice to differentiate State from Federal practice in this area” of loss deductions, and the federal figure served merely “as the starting point for a net income formula unique to Massachusetts” for purposes of calculating tax basis.  Id. at 262.  See also PMAG v. Commissioner of Revenue, 429 Mass. 35, 36 (1999) (“The assessment was based on the rationale that, although the Federal tax liability did not change because of the net operating loss, similar deductions were not allowed in Massachusetts for the year in question.”). 
The Board here concluded that to allow Macy’s East to deduct net operating loss carryforwards, which were accumulated by corporations other than Macy’s East, would be tantamount to allowing one taxpayer to assume the tax attributes of another in direct contravention of the statute’s individual-entity approach.  See G.L c. 63, § 32B.  The body of Massachusetts case law interpreting the corporate excise espouses the denial of net operating loss carryforwards accumulated by corporations other than the taxpayer.  See, e.g., Farrell Enterprises, 46 Mass. App. Ct. at 572.  Furthermore, while the taxpayer claimed that the statute did not expressly prohibit the deductions in question, the taxpayer nonetheless could point to no express provision granting the loss carryovers in question.  Accordingly, the appellant failed to meet its burden of proving that it qualified under the terms of the statute.

The Commissioner’s regulation interpreting § 30 provides further support for this result.  Contemporaneously with the amendment of paragraph (4)(ii) and the insertion of paragraph (5) in G.L. c. 63, § 30, the Commissioner promulgated 830 CMR 63.30.2 pertaining to net operating loss deductions and the carryover of these deductions to succeeding tax years.  Paragraph (11) of this Regulation specifically addresses the issue in this appeal:

Mergers.  In the event of a merger of two or more corporations, the surviving corporation retains any net operating loss that it separately incurred before the merger, subject to the limitations of 830 CMR 63.30.2(11)(b), below.  All of the net operating loss of a corporation absorbed in the merger is lost.  The surviving corporation may not deduct or carry over the net operating loss of a corporation it absorbs.  In the event of a consolidation of two or more previously existing corporations into a new corporation, the new corporation starts with no net operating loss.  All of the net operating loss of the previously existing corporations is lost.  The new corporation may not deduct or carry over any net operating loss incurred by any of the previously existing corporations before the consolidation.

830 CMR 63.30.2(11)(a) (emphasis added).  


The highlighted portions of this Regulation address the factual circumstances surrounding the appellant’s attempt to deduct the net operating losses at issue.  The creation of Macy’s East by the merger of Macy’s Northeast and Macy’s South constituted “a consolidation of two or more previously existing corporations into a new corporation,” and Macy’s East then “absorbed” Jordan Marsh and A&S into itself, becoming the surviving corporation.  According to the Regulation, therefore, Macy’s East should not be allowed to deduct the net operating losses at issue.


Administrative interpretations of the agency charged with interpreting a statute, adopted contemporaneously with the enactment or amendment of that statute, are to be accorded weight in interpreting that statute.  Wellington v. Commissioner of Corps. & Tax’n, 359 Mass. 448, 452 (1971); see also Kargman v. Commissioner of Revenue, 389 Mass. 784, 787 (1983) (“The Commissioner points out that the contemporaneous  construction of a statute by the administrative agency charged with its enforcement is entitled to weight (American Family Life Assurance Co. v. Commissioner of Ins., 388 Mass. 468, 474-475 [cert. denied, 464 U.S. 850] (1983), and cases cited), and that this principle has extra force where the administrative interpretation is of long standing, Dexter v. State Tax Comm'n, 350 Mass. 380, 386 (1966).”).  


The Board found that Regulation 830 CMR 63.30.2 is a reasonable interpretation of G.L. c. 63, § 30(4) and (5) and thus entitled to weight in interpreting the net operating loss provisions.  The Regulation’s denial of the deductions at issue is consistent with the complete body of Massachusetts tax law, namely the statutes and cases interpreting those statutes, which establishes the Commonwealth’s corporate tax structure as adopting an individual-entity approach.  The corporate excise statute analyzes corporate taxpayers’ tax liabilities individually, even in the case of combined tax returns and requires computation of each corporation’s income and deductions on an individual basis prior to combination with other separate corporate taxpayers within the combined group.  The cases interpreting the requisite statutes consistently deny the deduction of losses accrued by entities other than the taxpayer.  See, e.g., Farrell Enterprises, 46 Mass. App. Ct. at 572.  The Commissioner’s Regulation at 830 CMR 63.30.2(11)(a), which denies the carryforward of net operating loss deductions to corporations other than the corporations that sustained the losses, is consistent with this long-standing Massachusetts principle of individual-entity taxation.  Accordingly, because the Regulation comports with the statutes as interpreted by the courts and this Board, the Board found and ruled that the Regulation is a reasonable interpretation of G.L. c. 63, § 30 (4) and (5).

The Board also found that the Commissioner’s Regulation was reasonable in distinguishing between tax-free reorganizations pursuant to Code § 368(a)(1)(F) (“F  reorganization”) and statutory mergers pursuant to Code § 368(a)(1)(A) (“A reorganization”).  In its argument, Macy’s East referred to LR 95-4, which pertained to net operating losses sustained by a corporation that was considering changing its state of organization pursuant to an F reorganization.  As the taxpayer pointed out, the Commissioner in LR 95-4 declared that net operating losses incurred by a corporation would survive after the corporation had entered a tax-free F reorganization.  The Commissioner there cited the federal statute at Code § 381(b) allowing for the net operating losses to survive an F reorganization. However, rather than advocating a blanket adoption of all federal principles surrounding the deduction of net operating losses, the Commissioner specified that the F reorganization was “defined as a mere change in identity, form or place or organization, of one corporation,” and emphasized the continuity of business activities of the corporation that emerges from this reorganization:  “The only change in the activities, operation and structure of the successor corporation will be its state of incorporation.  Thus, there is only one ongoing business enterprise and this single enterprise continues essentially unchanged through the proposed reorganization.”  Accordingly, the prohibition in 830 CMR 63.30.2, which limits the use of net operating loss carryovers in mergers involving two or more corporations, is not applicable to the F reorganization scenario “which by definition involves only one corporation.”  

By contrast, an A reorganization does not involve a “mere change in identity, form, or place of organization of one corporation.”  Code § 368(a)(1)(F).  Rather, the A reorganization, defined as “a statutory merger or consolidation,” involves a process whereby a corporation becomes a different entity.  Code § 368(a)(1)(A).  Accordingly, the A reorganization scenario falls squarely within the realm of the 830 CMR 63.30.2(11)(a) prohibition against the carryforward of net operating losses between two or more merging corporations.  The Regulation is reasonable in distinguishing between mergers involving multiple corporations and reorganizations involving only one entity, even if the surviving corporation continues the general business operations of the entity that it acquires, because this policy is consistent with Massachusetts’ long-standing individual-entity approach.  Moreover, despite the taxpayer’s argument, a corporation’s identity cannot be blurred merely by the use of a defunct corporation’s taxpayer identification number.  The decision to allow the reuse of a former taxpayer’s identification number is made for administrative purposes and should not have any effect on tax revenues.  See Rev. Rul. 73-526, 1973-2 C.B. 404 (broad statutory authority vests in the Secretary the “discretionary authority” to authorize the use of whatever taxpayer identification number is deemed helpful in a given situation). 

The taxpayer observed that LR 95-4 cited Newmarket Manufacturing Co. v. United States, 233 F.2d 493, 496 (1956) and Libson Shops, Inc. v. Koehler, 353 U.S. 382 (1957) for the propositions that net operating loss carryover provisions “allow a departure from the general system of a strict annual accounting to bring stability to the tax burden of a business with fluctuating years of profit and loss,” and “[r]estricting the use of net operating loss carryover to the taxpaying entity that incurred the loss is a formalistic approach that has been criticized and abandoned at the federal level,” respectively.  However, the Board found that these principles were taken out of context when applied to the situation in this appeal.  The issue in LR 95-4 pertained to the carryover of net operating losses sustained by an individual corporation prior to an F reorganization, where “[t]he only change in the activities, operation and structure of the successor corporation will be its state of incorporation.”  The question of whether the net operating losses sustained by a corporation prior to its acquisition by a different entity pursuant to an A reorganization is a substantially different issue.  Therefore, the Board ruled that the Commissioner’s comments in LR 95-4 were not intended to, nor do they, control the outcome of the instant appeal.  

Likewise, the Board found unpersuasive the taxpayer’s references to CG Associates, Inc. v. Commissioner of Revenue, 15 Mass. App. Tax Bd. Rep. 28 (1993) and Weston Marketing Corp. v. Commissioner of Revenue, 16 Mass. App. Tax Bd. Rep. 76 (1994), aff’d, No. 94-P-1256 (Mass. App. Ct. Mar. 14, 1996).  Macy’s East cited these cases as support for its argument that the amendment to G.L. c. 63, § 30(5), by deleting the explicit reference to Code § 172, actually broadened the net operating loss provision by including other Code provisions beyond just Code § 172.  However, the Board found that these decisions did not advance the taxpayer’s argument.  In CG Associates, the Board found that the Commissioner was attempting to make a distinction between the deductions allowed to S-corporations and C-corporations, a distinction which did not exist in the net operating loss statute in effect at the time and which relied upon a restriction found at Code § 1366, which was not explicitly referenced by the statute.  CG Associates, 15 Mass. App. Tax Bd. Rep. at 30-31.  See also Weston Marketing, 16 Mass. App. Tax. Bd. Rep. at 82-83 (Board affirming its decision in CG Associates).  Likewise, the Board here found that the reliance on Code sections and principles that are not explicitly referenced in the statute could not support the litigant’s conclusion.
   

Furthermore, the denial of net operating loss carryforwards accumulated by now-defunct corporations in the absence of clear statutory language authorizing the deduction is not particularly Draconian compared with the approaches followed by other taxing jurisdictions.  In addressing the same issue presented by this appeal, the Supreme Court of New Jersey and the Court of Appeals of Tennessee reached the same conclusion as the Commissioner and disallowed the deduction of net operating loss carryforwards earned by a corporation prior to its acquisition via a statutory merger.  Both Richard’s Auto City, Inc. v. Director, Division of Taxation, 659 A.2d 1360 (1995), and Little Six Corporation v. Commissioner of Revenue, 1999  Tenn. App. LEXIS 334  (Tenn. Ct. App. 1999),

pertain to an appellant, the surviving corporation, which acquired a corporation that had accumulated large net operating losses during previous tax years.  The evidence in both cases indicated that the surviving corporations continued the operations of the acquired corporations.  See Richard’s Auto, 659 A.2d at 1362 and Little Six, 1999 Tenn. App. LEXIS 334 at *2.

Similar to the statute at issue in these appeals, the New Jersey and Tennessee statutes did not expressly disallow a surviving corporation to deduct the net operating loss carryforwards earned by the acquired corporation.  See Richard’s Auto, 659 A.2d at 1363 (quoting N.J.S.A. 54:10A-4(k)) and Little Six, 1999 Tenn. App. LEXIS 334 at *5 (quoting Tenn.Code Ann. § 67-4-805(b)(2)(C)(1)).  However, in Richard’s Auto, the corresponding Director of Taxation’s regulation disallowed the deduction of net operating loss carryforwards that were not directly earned by the corporation,
 while in Little Six, it was a Revenue Rule promulgated two years prior to an amendment to the statute that disallowed the net operating loss carryforward deduction.

In Richard’s Auto, the New Jersey Supreme Court found that the regulation coincided with “the broader statutory context in which the NOL provisions of [the corporate business tax] must be assessed.”  Richard’s Auto, 659 A.2d. at 1364.  Because the corporate business tax statute as a whole applied the tax on an individual-entity basis, not on a consolidated basis, “[t]he flaw in [the taxpayer’s] position is that it would, in effect, give tax recognition to the losses of a non-taxpayer corporation.”  Id. (quoting United States Steel Corp. v. Director, Div. Of Taxation, 186 A.2d 266 (1962), in which the court found no statutory authority for one taxable entity to assume the tax deductions of another entity after a statutory merger).  Accordingly, the disallowance of net operating loss carryforwards to be used by corporations other than the ones generating the losses “comports with this basic meaning of [the corporate business tax statute].”  Id. at 1365.  

Similarly, the Little Six court upheld the Revenue Rule as consistent with the individual-entity statutory structure, and particularly with “the legislature’s use of the singular form in the phrase ‘in the next succeeding year or years in which the taxpayer has net income.’”  1999 Tenn. App. LEXIS 334 at *6 (emphasis added by Tennessee Court of Appeals).  The court thus rejected the taxpayer’s “continuity of business enterprise” test and followed the separate entity approach of the Revenue Rule.  Id.

Macy’s East cited and relied upon a case from the Superior Court of Connecticut, Thermatool Corporation v. Department of Revenue Services et al., 651 A.2d 763 (1994), in which the court allowed a successor corporation to carry forward the net operating losses attributable to a merged corporation.  However, the Board found that Thermatool did not assist Macy’s East’s position, because it was distinguishable from the present appeal on its facts.  In Thermatool, the court adopted the “functional approach” espoused by the taxpayer here, which “looks to the underlying reality of the situation and the policy concerns of the statute.”  Id. at 766.  However, the facts of that case indicate that “[t]he assets, employees, customers and stock ownership of the company were unaltered.  In fact, it appears from the evidence that the only difference between Thermatool I and the Lazarus-like Thermatool II is the fact that they have different certificates of incorporation.”  Id. at 765.  By contrast, the record here indicates that, at the very least, the directors, officers, and stock ownership of the acquired entities, Jordan’s and A&S, were abolished.  Moreover, the operations of A&S were significantly altered by its merger into Macy’s East, because prior to that time, it was not qualified to conduct business in the Commonwealth.  Therefore, it could not be said that Macy’s East was “for all practical purposes, the same business enterprise” as Jordan’s and A&S.  See Id. at 770.  Likewise, the operations of Macy’s South and Macy’s Northeast were significantly altered by their merger into Macy’s East, because prior to that time, the two disappearing corporations operated their businesses in two distinct regions, the southeastern and the northeastern portions of the country, respectively.  Accordingly, even aside from the fact that Massachusetts corporation excise is based on an individual-entity approach, as opposed to a “functional” approach, the Board found that Thermatool was factually distinguishable and thus inapposite. 

The Board also found and ruled that the taxpayer’s argument that the Regulation violated federal Bankruptcy Code and Supremacy Clause principles, which should preempt the Regulation in this situation, lacked merit.  Macy’s East apparently believes that, while the federal Bankruptcy Code has not explicitly preempted state law, a “conflict” has arisen, defined as “when compliance with both state and federal law is impossible . . . or when the state law ‘stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.’”  Michigan Canners & Freezers Ass’n v. Agricultural Mktg. & Bargaining Bd., 467 U.S. 461, 469 (1984), on remand, 365 N.W.2d 760 (1985) (quoting Hines & Davidowitz, 312 U.S. 52, 67 (1941) (citations omitted).  The taxpayer argued that bankruptcy policies favor the use of net operating losses of a corporation’s predecessors, because the flexible use of loss deductions enables corporations in bankruptcy to reorganize successfully and thereby continue their operations.  As the Supreme Judicial Court has noted, “[p]reemption, however, is not favored, and State laws should be upheld unless a conflict with Federal law is clear.”  Attorney Gen. v. Travelers Ins. Co., 385 Mass. 598, 602 (1982), vacated, 463 U.S. 1221 (1983), adhered to, 391 Mass. 730 (1984), aff’d sub. nom. Metropolitan Life Ins. Co. v. Massachusetts, 471 U.S. 724 (1985).  In the area of state taxation, the Supreme Judicial Court has found that “[t]he determination to forbid the Federal treatment of loss is clearly within the taxing power and prerogative of the Legislature.”  Parker Affiliated Cos., 382 Mass. at 263.  Accordingly, “[s]tate law is not preempted merely by reference to some vaguely defined Federal policy, or on the ground that Congress has enacted a statute which is tangentially relevant to the subject at issue.”  Arthur D. Little, Inc. v. Commissioner of Health & Hosps. Of Cambridge, 395 Mass. 535, 545 (1985) (citations omitted) (quoted in Sawash v. Suburban Welders Supply Co., 407 Mass. 311, 315 (1990)).  

Here, the Board found and ruled that the principles supporting a corporation’s emergence from a bankruptcy were only “tangentially relevant” to the tax consequences of a statutory merger pursuant to Code § 368(a)(1)(A).  Arthur D. Little, Inc., 395 Mass. at 545.  “[T]he Bankruptcy Code does not address the carryover of net operating losses to successor corporations, which is again left to state and local law.”  15-TX12 Collier on Bankruptcy – 15th Edition Revised TX12.03[2](d) (Lexis Publishing, 2001)).  Rather than rely on tangential issues, the Board found that Massachusetts taxpayers should be entitled to rely on the body of applicable Massachusetts tax principles in making their business decisions.  The New Jersey Supreme Court emphasized this concept in Richard’s Auto City when it pronounced:

Corporate mergers are regulated specifically and must be effectuated in accordance with statutory authorization and with results that are statutorily prescribed.  (citations omitted).  The business decision to effectuate a corporate merger must be undertaken within the statutory framework.  The State, in administering its tax laws, is entitled to assume that “corporate lines are real.”

659 A.2d at 1370 (quoting Household Finance Corp. v. Director of Div. of Taxation, 177 A.2d 738, 744 (1962)).  Accordingly, the Board found a strong policy against preemption, especially in the facts of this appeal where bankruptcy policy was tangential to the tax consequences of the statutory mergers at issue.  

The Board also found and ruled that the appellant failed to meet its burden of proving that the Due Process and Commerce Clauses were violated here.  Relying on the calculations prepared by its expert witness, Richard W. Genetelli, who analyzed each Macy’s East Massachusetts store on a separate-accounting basis, the appellant claimed that the denial of net operating loss deductions resulted in taxation in excess of the constitutional threshold, because all but one of the Macy’s East Massachusetts stores had generated losses during the year at issue.  Macy’s East, however, admitted that it reported $201,000,000 of income attributable to Massachusetts for the tax year at issue as calculated according to the Commonwealth’s three-factor apportionment formula.    

It is well-established that “the taxpayer has the ‘distinct burden of showing by “clear and cogent evidence” that [the State tax] results in extraterritorial values being taxed.’”  Gillette Co. v. Commissioner of Revenue, 425 Mass. 670, 680 (1997) (quoting Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159, 164, reh’g denied, 464 U.S. 909 (1983)) (other citations omitted).  The Legislature has wide latitude to deny deductions.  See Drapkin v. Commissioner of Revenue, 420 Mass. 333, 343 (1995) (“In general, the Legislature has the authority to determine which deductions will be allowed and what might be perceived to be more equitable considerations are not always controlling. The general rule is that 'deductions are a matter of legislative grace' and a taxpayer has the burden of justifying the allowance of any deduction claimed. . . .”) (quoting Markell v. State Tax Comm'n, 2 Mass. App. Tax Bd. Rep. 75, 78-79 (1983)).  Moreover, the taxpayer here was conducting a retail business within the borders of Massachusetts, an activity which falls squarely within the taxing provisions of the corporate excise at G.L. c. 63.  See generally, Truck Renting & Leasing Ass'n v. Commissioner of Revenue, 433 Mass. 733 (2001).  Accordingly, the Board found and ruled that the taxpayer failed to produce “clear and cogent evidence” of extraterritorial taxation when its income was subject to apportionment according to the Commonwealth’s approved, statutory formula.
  See Gillette, 425 Mass. at 681 (“The three-factor formula adopted by the Legislature in G.L. c. 63, § 38(c), is widely recognized as a fair method of apportioning net income.”) (citing Becton, Dickinson & Co. v. Department of Revenue, 383 Mass. 786, 790 (1981) and W.R. Grace & Co. v. Commissioner of Revenue, 378 Mass. 577 587-88 (1979)).  

Likewise, the Board found and ruled that the taxpayer failed to prove its Equal Protection Clause argument.  Macy’s East claimed that the disparate treatment accorded A reorganizations and F reorganizations amounted to a violation of Equal Protection standards.  However, it is well-established in Massachusetts jurisprudence that a taxpayer who challenges a tax statute on Equal Protection grounds has an especially grave task to accomplish:

`A classification by a Legislature of property and persons for the purpose of taxation is not violative of . . . [the equal protection] clause of the Fourteenth Amendment [to the United States Constitution] so long as any basis of fact can be reasonably conceived showing that the distinction upon which it rests has a fair and rational relation to the object sought to be accomplished by the enactment, and so long as, the classification being valid, the State deals equally with all the members of the same class.” . . . A State’s scope of discretion is especially wide in the field of taxation.’

Nashoba Communications Limited Partnership v. Board of Assessors of Danvers, 429 Mass. 126, 128 (1999) (quoting Massachusetts Teachers Ass’n v. Secretary of the Commonwealth, 384 Mass. 209, 240 (1981) and Frost v. Commissioner of Corps. & Taxation, 363 Mass. 235, 248, appeal dismissed sub nom. Shaw v. Commissioner of Corp. & Taxation, 414 U.S. 803 (1973)) (emphasis added).  The Board was persuaded by the Commissioner’s argument distinguishing A reorganizations from F reorganizations.  In particular, F reorganizations involve only one business enterprise which emerges from the reorganization essentially unchanged.  By contrast, A reorganizations by their very definition involve multiple corporations and ultimately lead to the demise of one or more corporate entities.  See Code § 368(a)(1)(A).  The Board found that the net operating loss provisions at G.L. c. 63, § 30(4) and (5), as interpreted by 830 CMR 63.30.2(11)(a), have “a fair and rational relation to the object sought to be accomplished,” namely, the determination of the amount which a corporation should pay for the right to carry on business in the commonwealth and the corresponding protections afforded by the commonwealth, measured in part by the income generated from the business operations conducted in the commonwealth.  See G.L. c. 63, §§  32, 39; see also Farrell Enterprises, 46 Mass. App. Ct. at 571, GBN, Inc. v. Montana Dep’t of Revenue, 815 P.2d 595, 598 (Mont. 1991) (finding no merit to taxpayer’s argument that the denial of net operating loss carryforwards of an acquired corporation sustained prior to merger was an unconstitutional discrimination against the surviving corporation).  Accordingly, the Board found and ruled that the taxpayer failed to meet its burden of proving this issue.  
The Board found and ruled that the Commissioner’s Regulation, 830 CMR 63.30.2(11)(a) is a reasonable interpretation, which fits the net operating loss deduction created by G.L. c. 63, § 30(4) and (5) into the larger statutory context of Massachusetts taxation concepts in general and the corporate excise in particular.  The Board further found and ruled that the Commissioner acted properly in denying the net operating loss deductions claimed by the appellant.  Accordingly, the Board issued a decision for the appellee in this appeal.
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� On August 19, 1999, the appellant then filed a second amended return for the tax year at issue seeking to carry forward additional net operating losses that it had sustained in previous tax years and net operating loss carryforwards attributable to Macy’s Northeast and Macy’s South prior to the December 19, 1994 merger.  On April 13, 2000, Macy’s East then filed a third amended return for the tax year at issue seeking to carry forward additional net operating losses attributable to A&S prior to the August 26, 1995 merger.  Macy’s East then revised Schedules E and E-2 of the third amended return to recalculate the amount of available net operating loss carryforwards to coincide with the method set forth in Regulation 830 CMR 63.30.2(7).


	Although the second and third amended returns and the revisions to Schedules E and E-2 showed increased amounts of net operating loss carryforwards available to the appellant, the amount of abatement requested for the tax year at issue remained the same as the amount denied by the Commissioner in the Notice of Abatement Determination, because the appellant had requested abatement of the entire income portion of the corporate excise on its application for abatement filed on May 8, 1998.


� On April 13, 2000, Macy’s East filed an application for abatement for the tax year at issue challenging the application of the non-income measure of the corporate excise.  The Commissioner denied this application for abatement by Notice of Abatement Determination dated June 9, 2000.  The denial of that application for abatement is not raised by this petition but may be the subject of future litigation.


�   The Code authorizes the carryforward of net operating losses sustained by corporations acquired in statutory mergers.  See Code § 381(a)(2) (referencing Code § 381(c)(1), which authorizes the survival of “net operating loss carryovers determined under section 172” subject to limitations not at issue in this appeal).  


�  Cf., Commissioner of Revenue v. Franchi, 423 Mass. 817, 857 (1996) (“Adopting the Federal interpretation of a statutory term is especially appropriate where the corresponding Massachusetts tax law specifically refers us to that interpretation, as § 1 (i) does here when it mandates inclusion of all amounts ‘treated as interest . . . [under] other sections of the [I.R.C.].’”) (emphasis added).


�   The taxpayer also argued that the reference to Code § 382, another provision governing net operating losses, in 830 CMR 63.30.2(11)(b), promulgated contemporaneously with the amendment to the net operating loss provisions of G.L. c. 63, § 30(4) and (5), indicated that “the Legislation removing the reference to IRC § 172 was intended to expand its conformity with federal provisions, not to abandon federal provisions.”  However, the Board did not find this argument to be persuasive, because the Regulation’s reference to Code § 382 does not speak to the deduction of losses sustained in prior years by a different taxpayer.  Therefore, the Regulation does not alter the long-standing Massachusetts policies promoting strict construction of deduction provisions or the individual-entity approach. 


�  “The net operating loss may only be carried over by the actual corporation that sustained the loss.”  Richard’s Auto, 659 A.2d at 1363 (quoting N.J.A.C. 18:7-5.13(b)).  


�  “Each corporation is considered a separate entity; therefore, in case of mergers, consolidations, etc. no loss carryovers incurred by the predecessor corporation will be allowed as a deduction from net earnings on the tax return of the successor corporation.”  1999 Tenn. App. LEXIS 334 at *5 (quoting Revenue Rule 1320-6-1.21(2)(d)).


�   The taxpayer did not contend that the 8.325 percent apportionment applied to determine its Massachusetts net income (based on a property factor of 13.336, a payroll factor of 6.40 percent, and a sales factor of 6.78 percent) was unfair or defective.
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