Re:

AUM Convenience, Inc.

DBA:

Quarrystone Convenience 

Premise:
10 Overlook Ridge Drive

City/Town:
Malden, MA 02148

Heard:

September 23, 2009

DECISION


This is an appeal of the action of the Malden License Commission (“the Local Board”) respondent in denying the application of AUM Convenience, Inc. d/b/a Quarrystone Convenience (“AUM Convenience” or “Applicant”) appellant for a Wine and Malt Package Store License.   On February 24, 2009, the Local Board held a hearing to determine whether AUM Convenience should be issued a liquor license.  Said request was denied.  


AUM Convenience appealed the Local Board’s action to the Alcoholic Beverages Control Commission (the “Commission).  A hearing was held on September 23, 2009.  During the hearing both parties presented testimony through witnesses and offered evidence through charts and exhibits, including a Joint Memorandum.  


The following exhibits are in evidence:

1. AUM Convenience license application and all supplementary materials; 

2. Commercial Lease; 

3. Corporate Formation Documents; 

4. TIPS Training Certification; 

5. Floor Plan and Form A; 

6. Decision of the Malden Licensing Board dated March 9, 2009; 

7. Appeal of Applicant/Appellant dated March 17, 2009; 

8. Map of City of Malden denoting existing licenses in proximity to Applicant’s proposed location.

9. Minutes of Malden Licensing Board Public Hearing; 

10. Addidavit of Ward Councilor Judith Bucci; 

11. Building Inspector’s Report; and,

12. Applicant’s Memorandum Report of Expert Witness.

Facts

1. AUM Convenience, Inc. is a Massachusetts corporation doing business as Quarrystone Convenience at 10 Overlook Ridge Drive, Malden, Massachusetts.  

2. Jaimina B. Patel is the Secretary and a Director of AUM Convenience, Inc.

3. Ms. Patel is the proposed Manager for potential liquor license purposes of AUM Convenience, Inc.

4. AUM Convenience is a commercial tenant at 10 Overlook Ridge Drive, pursuant to a ten (10) year lease.

5. AUM Convenience is a tenant at the premises located at 10 Overlook Ridge Drive, Malden.

6. Ms. Patel appeared at a public hearing before the Malden Licensing Board at which AUM Convenience’s application for a New Package Goods Store License to sell was heard.

7. At said hearing, the Ward Councilor for the neighborhood, Judith Bucci appeared on behalf of the neighbors to oppose the issuance of the license to AUM Convenience. 

8. At said hearing, issues concerning 10 Overlook Ridge Drive were raised, including the lack of occupancy/residents residing in the development.  

9. At said hearing, Ms. Patel’s lack of experience in the sale of alcoholic beverages was raised as a concern regarding issuance of the license.

10. As a result of the hearing, AUM Convenience’s application for a New Package Goods Store License was denied.  

Issue


Does the Applicant serve a public need?  

Discussion


The City of Malden alleges that they based their decision on denying the appellant her license on varying factors.  Most significant to their deliberation was the issue of “public need.”  In the words of the Chairman of the City of Malden, “there are a significant number of other establishments in close proximity to this location that are already selling alcoholic beverages.”


Under Ballarin, Inc. v. Licensing Board of Boston, 49 Mass. App. Ct. 506 (2000), the Court found that when reviewing the local liquor board’s authority, they do not assess the evidence but rather “examine the record for errors of law or abuse of discretion that add up to arbitrary and capricious decision-making.” Id at 512.  Public need is discussed at length in Ballarin and is explained in that one need not interpret its application literally.  The test of public need, as Ballarin interprets it, clearly included a combination of the competing interest of the “public want” and the appropriateness of the location.  In other words, if a licensee were to petition for a liquor license for an establishment near an elementary school, the public appropriateness might outweigh the public need.   


The Town argued that there was no public need for the convenience store due to the fact that there were several establishments nearby that possess liquor licenses.  The Town also argued that the license did not have any experience selling alcohol.  In determining whether to grant a license the Board considers many factors in its determination.  See Connolly v. Alcoholic Beverages Control Commission, 334 Mass 615, 617-618 (1956), (consideration of the number of existing dispensaries in a locality is a proper); Newbury Junior College v. Brookline, 19 Mass. App. Ct. at 2002 (where Town and City Boards exercise of judgment over liquor licensees is very broad, but not untrammeled is discussed). Analogous to the case before us is Town of Middleton v. Alcoholic Beverages Control Commission.   In accordance with Ballarin, Inc. v. Licensing Board of Boston, 49 Mass. App. Ct. 506, 703 NE 2d 906 (2000), the Local Licensing Authority may take into account a wide range of factors, “…such as traffic, noise, size, sort of operation that carries the license, and the reputation of the applicant.”  In Ballarin it is clear that the action of the Local Licensing Authority is given great credence upon review.  In Ballarin citing Great Atlantic & Pacific Tea Co., Inc. v. Board of License Commissioners of Springfield, 387 Mass. at 837-838, “when reviewing the action of the local liquor licensing authority we do not make an appraisal of the evidence; rather, we examine the record for errors of law or abuse of discretion that add up to arbitrary and capricious.”


The Commission must take into account the public need and the appropriateness of the location in considering whether it should reverse the findings of the Local Board’s decision.  The area that the applicant requests a license for already has several licenses nearby and is not in need for a new license.  See Town of Middleton v. Alcoholic Beverages Control Commission, 64 Mass. App. Ct. 1108 (2005).    In Middleton, supra, a licensee owned a gasoline station and a convenience store and sought a liquor license.  The store was on a major thoroughfare and the facts were very similar to what is before us in that the Town was (in their estimation) adequately served by the existing number of licensees.  The Court found that they did not have to go further than the first issue the Town set forth for denial which was public need, due to the fact that the Town Board has such wide statutory discretion.  Under M.G.L. c. 138, §23, as amended by St. 1965, c. 399, the statute enables a local authority to issue liquor licenses in order to “serve the public need and in such a manner as to protect the common good, and, to that end, to provide, in the opinion of the licensing authority, an adequate number of places a which the public may obtain…different sorts of alcoholic beverages.”  In citing Ballarin supra, the Middleton Court stresses that the determination of public need is based on “assessment of public want and [the] appropriateness of a liquor license in a particular location.  A local authority may consider the number of existing dispensaries in a particular location in determining whether or not to grant a new license. Ibid.  


Although the licensee argued that there were not any licensed establishments in the immediate area where she is located, there are enough in the neighboring area to sustain a Ballarin review.

Conclusion


For the above stated reasons, the Local Licensing Board’s decision denying the Wine and Malt Package Store License is AFFIRMED.  

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Susan Corcoran, Commissioner ______________________________________________

Robert Cronin, Commissioner _______________________________________________

Dated in Boston, Massachusetts this 19th day of February 2010.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:
Malden Licensing Board

Patrick P. MacDonald, Esq.

Kathryn Fallon, Esq. 
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