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Summary of Decision
Respondent’s denial of Petitioner’s request to include annual compensation for season tickets sales and summer hockey camp revenue were properly denied by Respondent because the revenue received from the ticket sales is akin to a bonus and Petitioner was paid by the participants’ families, not the Commonwealth. 
DECISION
Introduction

On March 29, 2010, Petitioner, Mr. Joseph Mallen sent a letter to Respondent, State Board of Retirement, requesting the Board review whether he may include additional compensation beyond his base salary as part of his regular compensation for retirement purposes. The Board voted to deny his request and Mr. Mallen was notified of the Board’s decision on June 28, 2010. 

Mr. Mallen timely appealed the Board’s decision to deny his request pursuant to G.L. c. 32, § 16(4). I held a hearing on August 20, 2015. There is one audio file recording of the hearing. 

Mr. Mallen was the only person who testified at the hearing.

I admitted eleven exhibits into evidence at the hearing. (Exs. 1-11). I allowed Mr. Mallen to file additional proposed exhibits following the hearing.  The Board does not object to Mr. Mallen’s five additional exhibits, and they are hereby entered into evidence. (Exs. 12-16).
The record closed on September 10, 2015. 
FINDINGS OF FACT

Based upon the evidence in the record and the reasonable inferences from it, I make the following findings of fact:
1. Joseph Mallen was employed at the University of Massachusetts in Amherst as the Men’s Hockey Coach from 1993 to 2000. (Exs. 1, 2, 9).
2. He retired with a superannuation retirement effective May 10, 2010. (Ex. 11).
3. Mr. Mallen’s three highest consecutive salary years while in state service were 1997 to 1999. (Exs. 4, 9, 12). 

4. By letter dated March 29, 2010, Mr. Mallen requested that the Board review whether he may include additional compensation beyond his base salary as part of his regular compensation for retirement purposes. (Ex. 9).
5. The additional compensation included money from season ticket sales, summer hockey camp revenue, and radio program revenue. (Mallen Test., Ex. 9).
6. Mr. Mallen’s employment contract effective during 1993-1997 stated that the University would pay him $10.00 for each men’s hockey season ticket sold, provided that such payments would not exceed $30,000 for any hockey season. (Exs. 1, 2). 
7. In 1997-1998 he received $9,600 for season tickets sold. (Exs. 4, 6).

8. In 1998-1999 Mr. Mallen received $6,470 for season tickets sold. (Exs. 4, 6, 12).
9. In 1999-2000 he received $6,320 for season tickets sold. (Exs. 4, 6).
10. During the summers, Mr. Mallen operated a summer hockey camp. (Ex. 2).
11. Mr. Mallen’s contract effective 1993-1997 stated that “[t]he Coach may operate a summer hockey camp at the University. He shall pay the University six percent of gross revenues from the camp for indirect costs, and shall pay all direct costs connected with the camp. The Coach shall operate the camp as a proprietary venture, but shall be subject to all rules and regulations which govern outside vendors who conduct proprietary operations on University property.” (Ex. 2).
12. The University billed Mr. Mallen for his use of its ice rink during the summer hockey camp sessions. (Mallen Test., Ex. 16).
13. The summer hockey camp programs were funded by the participants’ families. The University administered the funds to Mr. Mallen in 1993-1996, while in 1997-1999 the families paid him directly. (Mallen Test., Ex. 9). 
14. At the hearing, Mr. Mallen withdrew his request to have his income from radio program appearances considered as regular compensation. (Mallen Test.). 
15. At its June 24, 2010 meeting, the Board voted to deny Mr. Mallen’s request to include the additional payments as regular compensation. (Ex. 8).
16. The Board notified Mr. Mallen of its decision by letter dated June 28, 2010. (Ex. 8).
17. On July 12, 2010 Mr. Mallen timely appealed the Board’s decision. (Appeal).
CONCLUSION AND RECOMMENDATION
Annual Compensation from Season Ticket Sales

Mr. Mallen argues that his income from annual season ticket sales should be considered part of his regular compensation. Mr. Mallen argues that the annual lump sum payments for season ticket revenue were “regular, recurrent, and ordinary.” The mere fact, however, that the annual payments were recurring does not necessarily mean that they are regular compensation. 
Regular compensation during any period subsequent to December 31, 1945 through June 30, 2009 is “salary, wages or other compensation in whatever form lawfully determined for the individual service of the employee by the employing authority, not including bonus, overtime, severance pay for any and all unused sick leave, early retirement incentives, or any other payments made as a result of giving notice of retirement….” G.L. c. 32, §1 (emphasis added). The Public Employee Retirement Administration Commission, (PERAC) further defines regular compensation in its regulations: first, the compensation to the employee must have been actually paid to or on behalf of a member; second, it must be made as remuneration for services actually rendered; and third, it must be ordinary, normal, recurrent, repeated, and of indefinite duration. See 840 CMR 15.03. Performing a service is specifically required for compensation to be considered “regular.” Mr. Mallen was not required to perform any additional duties or service to receive the lump sum payments from the season ticket sales. As he acknowledged at the hearing, his contract did not require him to perform any additional duties to promote season ticket sales. Mr. Mallen would receive some payment whether he engaged in any promotional events for games or otherwise tried to encourage hockey fans to purchase season tickets. The efforts he undertook were his choice and thus not required. 
Mr. Mallen argues that although no services were spelled out in his contract concerning the ticket sale payments, they were nevertheless meant to be an economic inducement for him to promote attendance at games. Mr. Mallen compares his situation to that of William Bulger, former president of the University.  In Bulger v. Contributory Ret. App. Bd., 447 Mass. 651 (2006), the Supreme Judicial Court concluded that payments to Bulger in the form of a monthly cash housing allowance constituted regular compensation. Bulger, 447 Mass. at 658. The Court held that the housing allowance payments were “recurrent, regular, and ordinary” remuneration for Bulger’s services as president of the University and were never intended to be used for housing. Id. The University trustees “considered Bulger’s acceptance of a housing allowance as an important enhancement of his compensation package that would motivate his interest in the presidency for an additional five-year term.” Id. at 659. In contrast, the payments to Mr. Mallen based on season ticket sales were not remuneration for his services as hockey coach. 
Mr. Mallen’s situation is more akin to that considered in Parente v. State Bd. of Ret., 80 Mass. App. Ct. 747 (2011) where the petitioner, a State representative, sought to have her annual expense allowance, travel per diem allowance, and the fair market value of her parking space included as regular compensation. The Court concluded that the annual allowance was intended to be used for expenses, not as additional compensation or wages. Id. at 754. Moreover, the allowance was not provided in exchange for her services, but rather to assist her in serving the Commonwealth. Id. Similarly, the per diem travel allowance was not payment for her services, but was intended to address the variable distances representatives travel to Boston. Id. at 755. Finally, the fair market value of the parking space was a “noncash job related…benefit” to enable Parente to perform her job more efficiently. Id. at 756. In each instance Parente was not compensated for her services as a state representative. See also Pelonzi v. Retirement Bd. of Beverly, 451 Mass. 475 (2008) (plaintiff’s personal use of automobile furnished to him by city during his tenure as commissioner of public safety and chief of the fire department not regular compensation); George v. State Bd. of Ret., CR-07-208 (Div. Admin. Law App., June 27, 2008) (petitioner’s request to include monthly allowance for expenses in the calculation of his superannuation retirement benefit denied because ordinary and reasonable expenses associated with fulfilling requirements of his position are not payment for services.) 
Mr. Mallen’s contract did not require him to perform any additional duties to receive the lump sum payments from the season ticket sales, unlike Bulger, who received the housing allowance from the University to retain his future service as President. The payments from the season ticket sales are more akin to a bonus, which is explicitly excluded from the definition of regular compensation. 

Mr. Mallen also argues that the lump sum payments for the season ticket sales should be considered regular compensation because they were included in the “salary, wages, and tips” box on his W-2 tax forms, and, thus, he was taxed on the amount. However, he cannot succeed on this argument because the Commonwealth’s Department of Revenue follows the federal definition of “gross income” for state tax purposes. Congress defined “gross income” as “all income from whatever source derived, including, but not limited to the following items: (1) compensation for services…(2) gross income derived from business; (3) gains derived from dealings in property; (4) interest; (5) rents…; and (11) pensions.” 26 U.S.C.S. §61(a). The definition illustrates that sources of an employee’s taxable income include monies that are not a result of service rendered to an employer. Although the season ticket revenue may be included as gross income for tax purposes, that does not render it regular compensation as defined by G.L. c. 32, § 1. 
Here, because Mr. Mallen provided no service to his employer for the additional payment of $10.00 per season ticket sold, and it is irrelevant that Mr. Mallen included that income on his salary, wages, and tips box on his W-2 tax forms, the Board properly denied Mr. Mallen’s request for this extra income to be included as regular compensation for retirement purposes.  
Revenue from Summer Hockey Camp
During the summers, Mr. Mallen operated a hockey camp. The camp was separate from his duties as a hockey coach for the University. His compensation for operating the summer hockey camp was not funded by the University, as was his salary as hockey coach, but rather it was funded by families of individuals participating in the camps. G.L. c. 32, § 1 requires that regular compensation be paid by “the employing authority.” Mr. Mallen was not compensated by the Commonwealth, the employing authority. 
During the first four years that Mr. Mallen ran the hockey camp, the University administered payments to him. In 1997-1999, which are the years at issue here, the families paid him directly, and he paid the University for any expenses, such as use of the ice hockey rink. Either way, the families were the source of the payments. Mr. Mallen’s contract states that he may run a summer hockey camp, subject to the rules and regulations that apply to private vendors. His contract referred to the hockey camp as a “proprietary venture.” These facts show that the summer hockey camp programs were separate from the University and funded by a different source than the “employing authority.” 
Because the participant’s families and not the employing authority paid Mr. Mallen, the income he received while operating the summer hockey camps cannot be included as regular compensation for retirement purposes.
The decision of the State Board of Retirement to deny Mr. Mallen’s request to have monies he received for season ticket sales and for operating summer hockey camp programs included as regular compensation is affirmed. 
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