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Following the scheduled Public Meeting, which concluded at 10:10 a.m., and a duly executed motion
and roll call vote to enter Executive Session, the Commission held an Executive Session to discuss a



contract dispute with Express Scripts (ESI). The General Counsel presented a summary of the dispute
and the staff’s recommendation to accept a pending settlement offer rather than proceeding to
litigation.

The General Counsel presented the following summary of the dispute to the Commission:

The GIC’s contract with ESI provides rebate guarantees in which GIC receives either 100% of the rebates
ESI receives from pharmaceutical manufacturers, or a per brand claim guaranteed amount, whichever is
larger. These guarantees increase every year of the contract (for example, it was $154 in year 1 for a 30-
day fill and $334 in year 5). The guarantees are predicated on the GIC’s participation in the National
Preferred Formulary (“NPF”) and meeting a minimum copayment structure. There are exclusions to the
guarantees.

The GIC audits the PBM yearly. The first audit, in 2020 for the FY19 contract year, found two categories
of claims that the GIC and its auditors felt ESI had inappropriately excluded from the guarantees. The
GIC had extensive negotiations and discussions with ESI on this matter. Eventually, ESI capitulated on
the first category. The remaining area of dispute is whether brand claims for drugs paid by the plan, but
not on the NPF, are included in computing the guarantee. These are drugs that might not have rebates
or have less financially advantageous terms, hence their exclusion from the GIC’s formulary. Typically,
the GIC covers these drugs through a member exception process. The GIC reads the contract to include
these drugs in the guarantee calculation and ESI adamantly believes the contract excludes them.

ESI has offered a compromise to resolve this dispute, which must be concluded to close out the first
audit and its impacts on all the pending audits as it resolves whether the non-NPF brand drug claims are
included in the guarantee or not. At this time, the only alternatives to a compromise resolution are for
the GIC to concede its claim or litigation.

After extensive negotiations, ESI has proposed to resolve the claims by paying 1/3 of the guarantee
value for the non-NPF brand claims for the first three years of the contract and 100% of the value for the
last two years. Due to agreements affecting the first 6 months of the contract allowing members an
extended transition period, the first year only had 6 months of claims at issue, so the total amount at
stake is relatively small. Because the guarantees increase every year, the impact for the final two years
of the contract is the most significant and the settlement provides payment to the GIC for 100% of the
impact for this period. For example, the guarantee impact through January of 2022 is already close to
the full impact for the entire prior fiscal year. We estimate the value of this settlement to be
approximately $15-20 million with more than 2/3 of that value accruing in the final two years of the
contract.

We believe this compromise settlement is in the best interest of the GIC and its members. It allows
clarity for the audits, avoids protected litigation for an uncertain result, and allows both GIC and ESI to
enter the next procurement cycle with all disputes resolved.

Following the General Counsel’s presentation, he answered questions regarding the settlement
structure. The Commission expressed satisfaction with proceeding with the settlement.

The Executive Session was adjourned at 10:40 a.m.



